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CHAPTER 1 
INTRODUCTORY MATTERS 

 
TOPIC 1.  DEFINITIONS AND TERMINOLOGY 

 
§ 1.01 Agency Defined 
 

Agency is the fiduciary relationship that arises when one person (a "principal") 
manifests assent to another person (an "agent") that the agent shall act on the 
principal's behalf and subject to the principal's control, and the agent manifests 
assent or otherwise consents so to act. 

 
Comment: 
 

. . .  
 
c. Elements of agency. . . . 
 
Agency encompasses a wide and diverse range of relationships and circumstances. The 

elements of common-law agency are present in the relationships between employer and 
employee, corporation and officer, client and lawyer, and partnership and general partner. People 
often retain agents to perform specific services. Common real-estate transactions, for example, 
involve the use of agents by buyers, sellers, lessors, and lessees. Authors, performers, and 
athletes often retain specialized agents to represent their interests in dealing with third parties. 
Some industries make frequent use of nonemployee agents to communicate with customers and 
enter into contracts that bind the customer and a vendor. Agents who lack authority to bind their 
principals to contracts nevertheless often have authority to negotiate or to transmit or receive 
information on their behalf. Some common forms of agency have a personal and noncommercial 
flavor, exemplified by the relationship created by a power of attorney that confers authority to 
make decisions regarding an individual's health care, place of residence, or other personal 
matters. . . .  
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Not all relationships in which one person provides services to another satisfy the 
definition of agency. . . . A relationship is not one of agency within the common-law definition 
unless the agent consents to act on behalf of the principal, and the principal has the right 
throughout the duration of the relationship to control the agent's acts. A principal's manifestation 
may be such that an agency relationship will exist without any communication from the agent to 
the principal explicitly stating the agent's consent. If the principal requests another to act on the 
principal's behalf, indicating that the action should be taken without further communication and 
the other consents so to act, an agency relationship exists. If the putative agent does the requested 
act, it is appropriate to infer that the action was taken as agent for the person who requested the 
action unless the putative agent manifests an intention to the contrary or the circumstances so 
indicate. 

 
. . .  
 
d. Creation of agency. Under the common-law definition, agency is a consensual 

relationship. The definition requires that an agent-to-be and a principal-to-be consent to their 
association with each other. . . . A principal's manifestation of assent to an agency relationship 
may be informal, implicit, and nonspecific. . . . [Similarly,] . . . it is not necessary . . . that the 
agent manifest assent to the principal, as when the agent performs the service requested by the 
principal following the principal's manifestation, or when the agent agrees to perform the service 
but does not so inform the principal and does not perform. It is a question of fact whether the 
agent has agreed. 
 

Additionally, the consensual aspect of agency does not mean that an enforceable contract 
underlies or accompanies each relation of agency. Many agents act or promise to act 
gratuitously. While either acting as an agent or promising to do so creates an agency relation, 
neither the promise to act gratuitously nor an act in response to the principal's request for 
gratuitous service creates an enforceable contract. . . . 

 
. . .  
 
e. Fiduciary character of relationship. . . .  If the relationship between two persons is one 

of agency as defined in this section, the agent owes a fiduciary obligation to the principal. . . . As 
a general matter, the term "fiduciary" signifies that an agent must act loyally in the principal's 
interest as well as on the principal's behalf. . . .  Any agent has power over the principal's 
interests to a greater or lesser degree. This determines the scope in which fiduciary duty operates. 
An agent has such power even when the principal holds a superior economic position or 
possesses greater expertise or acumen. 

 
To establish that a relationship is one of agency, it is not necessary to prove its fiduciary 

character as an element. The obligations that a principal owes an agent, specified in §§ 8.13-8.15, 
are not fiduciary. In addition to an agent's fiduciary duties, the agent has a duty to fulfill specific 
contractual undertakings that the agent has made to the principal and to third parties, as well as to 
fulfill any duties imposed on the agent by law. Correlatively, a principal can owe duties created 
by contractual undertakings to the agent. . . .  
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. . .  
 

f. Principal's power and right of interim control 
(1). Principal's power and right of interim control--in general. An essential element of 

agency is the principal's right to control the agent's actions. . . .  [W]ithin any relationship of 
agency the principal initially states what the agent shall and shall not do, in specific or general 
terms. Additionally, a principal has the right to give interim instructions or directions to the agent 
once their relationship is established. . . . A relationship of agency is not present unless the 
person on whose behalf action is taken has the right to control the actor. Thus, if a person is 
appointed by a court to act as a receiver, the receiver is not the agent of the person whose affairs 
the receiver manages because the appointing court retains the power to control the receiver.   

 
A principal's control over an agent will as a practical matter be incomplete because no 

agent is an automaton who mindlessly but perfectly executes commands. . . . 
 
The power to give interim instructions distinguishes principals in agency relationships 

from those who contract to receive services provided by persons who are not agents. In many 
agreements to provide services, the agreement between the service provider and the recipient 
specifies terms and conditions creating contractual obligations that, if enforceable, prescribe or 
delimit the choices that the service provider has the right to make. . . .  The fact that such an 
agreement imposes constraints on the service provider does not mean that the service recipient 
has an interim right to give instructions to the provider. Thus, setting standards in an agreement 
for acceptable service quality does not of itself create a right of control. . . . 

 
To the extent the parties have created a relationship of agency, however, the principal has 

a power of control even if the principal has previously agreed with the agent that the principal 
will not give interim instructions to the agent or will not otherwise interfere in the agent's 
exercise of discretion. However, a principal who has made such an agreement but then 
subsequently exercises its power of control may breach contractual duties owed to the agent, and 
the agent may have remedies available for the breach. 
 
 . . .  
 

The right to veto another's decisions does not by itself create the right to give affirmative 
directives that action be taken, which is integral to the right of control within common-law 
agency. Thus, a debtor does not become a creditor's agent when a loan agreement gives the 
creditor veto rights over decisions the debtor may make. Moreover, typically a debtor does not 
consent to act on behalf of the creditor as opposed to acting in its own interests. 

 
. . .  

 
(2). Principal's power and right of interim control--corporate context. . . . Although a 

corporation's shareholders elect its directors and may have the right to remove directors once 
elected, the directors are neither the shareholders' nor the corporation's agents . . . .  Although 
corporation statutes require shareholder approval for specific fundamental transactions, 
corporation law generally invests managerial authority over corporate affairs in a board of 
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directors, not in shareholders, providing that management shall occur by or under the board of 
directors. Thus, shareholders ordinarily do not have a right to control directors by giving binding 
instructions to them. . . . A director may, of course, also be an employee or officer (who may or 
may not be an employee) of the corporation, giving the director an additional and separate 
conventional position or role as an agent. . . .  
 

. . .  
 

g. Acting on behalf of. . . .  By consenting to act on behalf of the principal, an agent who 
is an employee consents to do the work that the employer directs and to do it subject to the 
employer's instructions. In either case, actions "on behalf of" a principal do not necessarily entail 
that the principal will benefit as a result. 

 
In any relationship created by contract, the parties contemplate a benefit to be realized 

through the other party's performance. Performing a duty created by contract may well benefit 
the other party but the performance is that of an agent only if the elements of agency are present. 
. . .  

 
Illustrations: 
 

10. P Corporation designs and sells athletic footwear using a registered trade 
name and a registered trademark prominently displayed on each item. P Corporation 
licenses A Corporation to manufacture and sell footwear bearing P Corporation's trade 
name and trademark, in exchange for A Corporation's promise to pay royalties. Under the 
license agreement, P Corporation reserves the right to control the quality of the footwear 
manufactured under the license. A Corporation enters into a contract with T to purchase 
rubber. As to the contract with T, A Corporation is not acting as P Corporation's agent, 
nor is P Corporation the agent of A Corporation by virtue of any obligation it may have 
to defend and protect its trade name and trademark. P Corporation's right to control the 
quality of footwear manufactured by A Corporation does not make A Corporation the 
agent of P Corporation as to the contract with T. 

 
11. Same facts as Illustration 10, except that P Corporation and A Corporation 

agree that A Corporation will negotiate and enter into contracts between P Corporation 
and retail stores for the sale of footwear manufactured by P Corporation. A Corporation 
is acting as P Corporation's agent in connection with the contracts. 

 
12. P Corporation, a financial-services firm, licenses A Corporation, a 

supermarket chain, to sell P Corporation's money-transfer service through A 
Corporation's supermarkets. P Corporation's agreement with A Corporation requires A to 
handle transactions in accord with P's operating procedures and to maintain records 
accessible by P. To use the service, a customer remits cash at an A Corporation 
supermarket. The intended recipient of the cash, upon presentation of appropriate 
identification, may collect it at another A Corporation supermarket or other outlet 
licensed by P Corporation. Once an A Corporation supermarket accepts cash from a 
customer, P is bound to wire cash in that amount to the outlet specified by the customer. 
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A Corporation is P Corporation's agent in activities connected with the money-transfer 
service. 

 
13. P owns a shopping mall. A rents a retail store in the mall under a lease in 

which A promises to pay P a percentage of A's monthly gross sales revenue as rent. The 
lease gives P the right to approve or disapprove A's operational plans for the store. A is 
not P's agent in operating the store. 

 
14. Same facts as Illustration 13, except that A additionally agrees to collect the 

rent from the mall's other tenants and remit it to P in exchange for a monthly service fee. 
A is P's agent in collecting and remitting the other tenants' rental payments. A is not P's 
agent in operating A's store in the mall. 
 
An actor who acts under the immediate control of another person is not that person's 

agent unless the actor has agreed to act on the person's behalf. For example, a foreman or 
supervisor in charge of a crew of laborers exercises full and detailed control over the laborers' 
work activities. The relationship between the foreman and the laborers is not an agency 
relationship despite the foreman's full control, nor is their relationship one of subagency. . . . The 
foreman and the laborers are coagents of a common employer who occupy different strata within 
an organizational hierarchy. . . .  The foreman's role of direction, defined by the organization, 
does not make the laborers the foreman's own agents. The laborers act on behalf of their common 
employer, not the foreman. Likewise, the captain of a ship and its crew are coagents, 
hierarchically stratified, who have consented to act on behalf of their common principal, the 
ship's owner. 

 
It is possible to create a power to affect a person's legal relations to be exercised for the 

benefit of the holder of the power. Such powers typically are created as security for the interests 
of the holder or otherwise to benefit a person other than the person who creates the power. 
Consequently, the holder of such a power is not an agent as defined in this section, even though 
the power has the form of agency and, if exercised, will result in some of agency's legal 
consequences. The creator does not have a right to control the power holder's use of the power, 
and the power holder is not under a duty to use it in the interests of the creator. . . .  

 
. . .  
 

§ 1.02 Parties' Labeling And Popular Usage Not Controlling 
 

An agency relationship arises only when the elements stated in § 1.01 are present. 
Whether a relationship is characterized as agency in an agreement between parties 
or in the context of industry or popular usage is not controlling. 

 
Comment: 
 

a. In general. Whether a relationship is one of agency is a legal conclusion made after an 
assessment of the facts of the relationship and the application of the law of agency to those facts. 
Although agency is a consensual relationship, how the parties to any given relationship label it is 
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not dispositive. . . .  The parties' references to functional characteristics may, however, be 
relevant to determining whether a relationship of agency exists. 
 

. . .  
 

The parties' agreement may negatively characterize the relationship as not one of agency, 
or as one not intended by the parties to create a relationship of agency or employment. Although 
such statements are relevant to determining whether the parties consent to a relationship of 
agency, their presence in an agreement is not determinative and does not preclude the relevance 
of other indicia of consent. 

 
. . .  
 
d. Burden of establishing existence of relationship of agency. The party asserting that a 

relationship of agency exists generally has the burden in litigation of establishing its existence. 
The parties' agreement does not control whether a person is an employee for purposes of the 
respondeat superior doctrine stated in § 7.07. . . .  
 
§ 1.03 Manifestation 
 

A person manifests assent or intention through written or spoken words or other 
conduct. 

 
Comment: 

 
. . .  
 
b. In general. A manifestation is conduct by a person, observable by others, that 

expresses meaning. It is a broader concept than communication. . . .  The relevant audience for a 
manifestation depends on the consequence that the manifestation is alleged to carry. For 
example, the presence of actual authority depends upon whether the principal has made a 
manifestation to the agent. . . .  In contrast, a manifestation sufficient to establish apparent 
authority may be, but need not necessarily be, directed toward an identified person as its 
audience. . . . 

 
Expressive conduct is not limited to spoken or written words, although it often takes 

those forms. Silence may constitute a manifestation when, in light of all the circumstances, a 
reasonable person would express dissent to the inference that other persons will draw from 
silence. Failure then to express dissent will be taken as a manifestation of affirmance. . . .  If a 
person makes no manifestation, as defined in this section, that another has authority as an agent, 
the person may nonetheless be estopped to deny the existence of a relationship of agency under 
the circumstances specified in § 2.05. 

 
A principal's manifestations of assent or intention to an agent may differ from the 

principal's manifestations to third parties and carry different legal consequences. If the principal 
places a person in a position or office with specific functions or responsibilities, from which third 
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parties will infer that the principal assents to acts by the person requisite to fulfilling the specific 
functions or responsibilities, the principal has manifested such assent to third parties. . . .  The 
principal's manifestation to the agent, on the other hand, may be different, expressing assent in 
narrower or otherwise different terms. 

 
Moreover, an agent is sometimes placed in a position in an industry or setting in which 

holders of the position customarily have authority of a specific scope. Absent notice to third 
parties to the contrary, placing the agent in such a position constitutes a manifestation that the 
principal assents to be bound by actions by the agent that fall within that scope. A third party 
who interacts with the person, believing the manifestation to be true, need not establish a 
communication made directly to the third party by the principal to establish the presence of 
apparent authority as defined in § 2.03. 

 
. . .  
 
In private-sector organizations, . . .  the statute through which the organization achieves a 

legally recognized form and . . . the organization's constitutional documents . . . provide the 
skeleton or essential architecture for beginning to determine which acts committed by human 
actors should be attributed to the organization. An organization's charter, certificate of 
incorporation, articles, and bylaws typically specify, among other basic structural matters, certain 
key positions within the organization and authority to act on behalf of the organization that is 
associated with each position. Private-sector organizations formed as corporations have a 
governing body ordinarily known as a board of directors (sometimes called a board of governors 
or board of trustees) that, by statute, must take specified types of actions and that also, by statute, 
is assigned ultimate supervisory responsibility for the corporation's business and affairs. 
Directors commonly appoint officers for the corporation. Officers hold defined executive 
positions carrying titles; the nature and scope of each officer's authority may be defined by 
statute, by the corporation's constitutional documents, by specific resolutions adopted by the 
directors, and by custom associating specific functions with a particular position. 

 
Albeit of foundational importance, these formal characteristics do not capture either the 

practical or the legal reality of how most corporations and other business organizations operate. 
The ability to delegate with a reasonably reliable sense of the legal consequences is the essence 
of corporate management. . . . 

 
Many titles within corporations are indeterminate and denote little of specific content 

about the holder's actual authority. Depending on the particular corporation, an individual's title 
may cast light on the extent of the individual's actual authority. A "general manager" is likely to 
have been granted broad powers to manage ordinary business. On the other hand, an executive 
whose title specifies a particular function, such as Vice President for X, may have broad powers, 
but ones delimited by the scope of the named function. 

 
. . .  
 
d. Unintended manifestations. If a principal voluntarily manifests assent or intention, the 

manifestation is effective although it is made negligently or is otherwise in error. The principal's 
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manifestation of assent determines whether a relationship of agency arises, not the principal's 
unexpressed intention if otherwise unknown to the agent. . . . 

 
e. Manifestations understood in context. . . . Between particular persons, prior dealings or 

an ongoing relationship frame the context in which manifestations are made and understood. For 
example, an agent may know, based on prior dealings with the principal, that the principal uses 
language idiosyncratically or that a particular statement by the principal does not accurately 
reflect the principal's intention. The operative meaning of the principal's manifestation to the 
agent is that which the agent has reason to know the principal intends. 
 
. . .  
 
§ 1.04 Terminology 
 

 (1) Coagents. Coagents have agency relationships with the same principal. A 
coagent may be appointed by the principal or by another agent actually or 
apparently authorized by the principal to do so. 
 
(2) Disclosed, undisclosed, and unidentified principals. 
 

(a) Disclosed principal. A principal is disclosed if, when an agent and a third 
party interact, the third party has notice that the agent is acting for a 
principal and has notice of the principal's identity. 
 
(b) Undisclosed principal. A principal is undisclosed if, when an agent and a 
third party interact, the third party has no notice that the agent is acting for 
a principal. 
 
(c) Unidentified principal. A principal is unidentified if, when an agent and a 
third party interact, the third party has notice that the agent is acting for a 
principal but does not have notice of the principal's identity. 
 

(3) Gratuitous agent. A gratuitous agent acts without a right to compensation. 
 
. . . 
 
(5) Person. A person is (a) an individual; (b) an organization or association that has 
legal capacity to possess rights and incur obligations; (c) a government, political 
subdivision, or instrumentality or entity created by government; or (d) any other 
entity that has legal capacity to possess rights and incur obligations.  
 
. . .  
 
(7) Power of attorney. A power of attorney is an instrument that states an agent's 
authority. 
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(8) Subagent. A subagent is a person appointed by an agent to perform functions 
that the agent has consented to perform on behalf of the agent's principal and for 
whose conduct the appointing agent is responsible to the principal. The relationship 
between an appointing agent and a subagent is one of agency, created as stated in § 
1.01. 
 
(9) Superior and subordinate coagents. A superior coagent has the right, conferred 
by the principal, to direct a subordinate coagent. 
 
. . .  

 
Comment: 

. . .  
 

CHAPTER 2.  PRINCIPLES OF ATTRIBUTION 
 

 . . .  
 

TOPIC 1.  ACTUAL AUTHORITY 
 
§ 2.01 Actual Authority 

 
An agent acts with actual authority when, at the time of taking action that has legal 
consequences for the principal, the agent reasonably believes, in accordance with 
the principal's manifestations to the agent, that the principal wishes the agent so to 
act. 

 
Comment: 
 

. . .  
 

c. Rationale. . . . The focal point for determining whether an agent acted with actual 
authority is the agent's reasonable understanding at the time the agent takes action. . . . [T]he 
principal's initial manifestation to the agent may often be modified or supplemented by 
subsequent manifestations from the principal and by other developments that the agent should 
reasonably consider in determining what the principal wishes to be done. A principal's 
manifestations may reach the agent directly or indirectly. . . .  
 
Illustration: 
 

1. P gives A a power of attorney authorizing A to sell a piece of property owned 
by P. P subsequently says to A, "Don't sell the property. Lease it instead." After P's 
statement, A has actual authority only to lease. 
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The presence of actual authority requires that an agent's belief be reasonable at the time 
the agent acts. It is also necessary that the agent in fact believes that the principal desires the 
action taken by the agent. 
 
Illustrations: 
 

2. Same facts as Illustration 1, except that A overhears P say to a third party that P 
no longer wishes to sell the property and wishes A to lease it. A has actual authority only 
to lease because A knows P does not wish the property to be sold. 

 
3. Same facts as Illustration 1, except that, after telling A to lease the property 

instead of selling it, P tells F that P regrets making this statement and wishes that the 
property be sold. A is unaware of P's statement to F. A sells the property to T, showing T 
the power of attorney. T is unaware of P's oral statements to A and F. A did not have 
actual authority to sell the property. A acted with apparent authority as defined in § 2.03. 

 
. . . [T]he principal[,] [subject only to limited exceptions we will not study in this course,] 

has power to revoke actual authority even when the principal has contracted not to do so. If a 
principal's revocation of actual authority breaches a contract with an agent, the agent's authority 
terminates but the principal is subject to liability to the agent for breach of contract. 

 
. . .  
 
A principal's manifestation to an agent often consists of an intentional act. However, a 

principal may also convey actual authority to an agent through unintended conduct that the agent 
reasonably believes to constitute an expression of the principal's intentions. 
 

. . .  
 
§ 2.02 Scope Of Actual Authority 
 

(1) An agent has actual authority to take action designated or implied in the 
principal's manifestations to the agent and acts necessary or incidental to achieving 
the principal's objectives, as the agent reasonably understands the principal's 
manifestations and objectives when the agent determines how to act. 
 
(2) An agent's interpretation of the principal's manifestations is reasonable if it 
reflects any meaning known by the agent to be ascribed by the principal and, in the 
absence of any meaning known to the agent, as a reasonable person in the agent's 
position would interpret the manifestations in light of the context, including 
circumstances of which the agent has notice and the agent's fiduciary duty to the 
principal. 
 
(3) An agent's understanding of the principal's objectives is reasonable if it accords 
with the principal's manifestations and the inferences that a reasonable person in 
the agent's position would draw from the circumstances creating the agency. 



 14 Back to Top Back to the Summary of Contents 

 
Comment: 
 

. . .  
 
d. Acts necessary or incidental to achieving principal's objectives. If a principal's 

manifestation to an agent expresses the principal's wish that something be done, it is natural to 
assume that the principal wishes, as an incidental matter, that the agent take the steps necessary 
and that the agent proceed in the usual and ordinary way, if such has been established, unless the 
principal directs otherwise. The underlying assumptions are that the principal does not wish to 
authorize what cannot be achieved if necessary steps are not taken by the agent, and that the 
principal's manifestation often will not specify all steps necessary to translate it into action. 
 

. . .  
 
e. Agent's reasonable understanding of principal's manifestation. An agent does not have 

actual authority to do an act if the agent does not reasonably believe that the principal has 
consented to its commission. Whether an agent's belief is reasonable is determined from the 
viewpoint of a reasonable person in the agent's situation under all of the circumstances of which 
the agent has notice. Lack of actual authority is established by showing either that the agent did 
not believe, or could not reasonably have believed, that the principal's grant of actual authority 
encompassed the act in question. This standard requires that the agent's belief be reasonable, an 
objective standard, and that the agent actually hold the belief, a subjective standard. 
 
 . . .  
 

The context in which principal and agent interact, including the nature of the principal's 
business or the principal's personal situation, frames the reasonableness of an agent's 
understanding of the principal's objectives. An agent's actual authority encompasses acts 
necessary to accomplish the end the principal has directed that the agent achieve. In exigent 
circumstances not known to the principal, the agent may reasonably believe that the principal 
would wish the agent to act beyond the specifics detailed by the principal. 
 
 . . .  

 
The nature of actual authority means that the relevant inquiry always focuses on the time 

the agent acts. . . . 
 
. . .  

 
An agent who knowingly contravenes or exceeds the principal's instructions may believe 

that to do so best serves the principal's interests. The agent may believe that circumstances have 
changed since the initial instructions and that, were the principal to reconsider the matter, 
different instructions would be given. Unless it is reasonable for the agent to believe that the 
principal wishes the agent to construe the instructions in light of changed circumstances, the 
agent lacks actual authority to violate instructions. 
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. . .  
 
A principal's instructions may not address prior occasions on which the agent has 

contravened instructions. On prior occasions the principal may have affirmatively approved of 
the agent's unauthorized act or silently acquiesced in it by failing to voice affirmative 
disapproval. This history is likely to influence the agent's subsequent interpretation of 
instructions. If the principal's subsequent instructions do not address the history, the agent may 
well infer from the principal's silence that the principal will not demand compliance with the 
instructions to any degree greater than the principal has done in the past. It is a question of fact 
whether the agent is reasonable in drawing such an inference. It will probably not be reasonable 
if the principal has recently renewed the instructions or newly emphasized the importance of 
complying with them. 

 
. . .  
 

 
CHAPTER 2. PRINCIPLES OF ATTRIBUTION 

TOPIC 2.  APPARENT AUTHORITY 
 
§ 2.03 Apparent Authority 
 

Apparent authority is the power held by an agent or other actor to affect a 
principal's legal relations with third parties when a third party reasonably believes 
the actor has authority to act on behalf of the principal and that belief is traceable to 
the principal's manifestations. 

 
Comment: 
 
 . . .  
 

b. Terminology. The doctrine stated in this section applies to agents and other actors who 
purport to act as agents on a principal's behalf. The doctrine also applies to the "apparent 
authority" of actors who are agents but whose actions exceed their actual authority. Many 
judicial opinions use the terms "apparent agency" and "apparent authority" interchangeably. . . . 

 
. . .  
 
c. Rationale. Apparent authority holds a principal accountable for the results of third-

party beliefs about an actor's authority to act as an agent when the belief is reasonable and is 
traceable to a manifestation of the principal. As to the third person, apparent authority when 
present trumps restrictions that the principal has privately imposed on the agent. . . .  

 
. . . A belief that results solely from the statements or other conduct of the agent, 

unsupported by any manifestations traceable to the principal, does not create apparent authority 
unless . . . the agent's conduct has been directed by the principal. An agent's success in 
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misleading the third party as to the existence of actual authority does not in itself make the 
principal accountable. 

 
. . . [A] principal may make a manifestation about an agent's authority by[,] [for 

example,] directing that the agent's name and affiliation with the principal be included in a listing 
of representatives that is provided to a third party. The principal may make a manifestation by 
directing an agent to make statements to third parties or directing or designating an agent to 
perform acts or conduct negotiations, placing an agent in a position within an organization, or 
placing the agent in charge of a transaction or situation.  

 
. . .  
 

. . . [A] principal may permit an agent to acquire a reputation of authority in an area or 
endeavor by acquiescing in conduct by the agent under circumstances likely to lead to a 
reputation. Third parties may continue reasonably to believe that the agent is authorized even 
after the agency relationship has been terminated if they are unaware of the termination.  

  
 . . .  
 

e. Reliance. To establish that an agent acted with apparent authority, it is not necessary 
for the plaintiff to establish that the principal's manifestation induced the plaintiff to make a 
detrimental change in position, in contrast to the showing required by the estoppel doctrines 
stated in §§ 2.05, 2.06, 3.02, and 4.08. 
 
 . . .  
 

. . . [W]hen an agent acting with apparent authority enters into a contract with a third 
party that purports to bind the principal, the principal may enforce the contract against the third 
party.  
 
 . . .  

 
f. Undisclosed and unidentified principals. When a third party interacts with an actor 

known to be someone's agent, but the third party does not know the principal's identity, the third 
party does not know whom the agent represents and whose legal position the agent's acts may 
affect. See § 1.04(2)(c), which defines unidentified principal. If the agent occupies a position 
customarily carrying authority to do specific types of acts on behalf of a principal, it is 
reasonable for the third party to believe that the agent possesses such authority even though the 
third party does not know the identity of the principal. The principal's identity is irrelevant to the 
reasonableness of a third party's belief that a principal has consented to be bound by the acts of a 
conventional type of agent. Appointing an agent, given a customary definition of the agent's 
authority, constitutes a manifestation as defined in § 1.03 to those who deal with the agent. 

 
In contrast, apparent authority is not present when a third party believes that an 

interaction is with an actor who is a principal. . . .  
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. . .  
 

CHAPTER 2. PRINCIPLES OF ATTRIBUTION 
TOPIC 4.  RELATED DOCTRINES 

 
 
§ 2.05 Estoppel To Deny Existence Of Agency Relationship 
 

A person who has not made a manifestation that an actor has authority as an agent 
and who is not otherwise liable as a party to a transaction purportedly done by the 
actor on that person’s account is subject to liability to a third party who justifiably 
is induced to make a detrimental change in position because the transaction is 
believed to be on the person's account, if 
 

(1) the person intentionally or carelessly caused such belief, or 
 
(2) having notice of such belief and that it might induce others to change 
their positions, the person did not take reasonable steps to notify them of the 
facts. 

 
Comment: 
 

. . . 
 
c. In general. . . .  Most often the person estopped will be responsible for the third party's 

erroneous belief [that an actor has authority as an agent] as the consequence of a failure to use 
reasonable care, either to prevent circumstances that foreseeably led to the belief, or to correct 
the belief once on notice of it. If the scope of the actor's power to bind the person estopped is in 
issue, the doctrine of apparent authority, stated in § 2.03, governs. The operative question is 
whether a reasonable person in the position of the third party would believe such an agent, as the 
actor appears to be, to have authority to do a particular act. 

 
. . .  

 
Illustration: 
 

2. P owns a large retail furniture store, known as "P's Furniture Emporium." P, 
who is often absent from the premises, does not otherwise maintain surveillance over the 
store's sales force. T, a prospective customer, enters the store and is approached by A, 
whose demeanor and attire lend A the appearance of a salesperson. After examining floor 
samples, T purchases several items of furniture for cash, giving the cash to A. A gives T a 
receipt written on a standard-looking form, with "P's Furniture Emporium" printed at the 
top. A explains to T that the items purchased are not presently in inventory but will be 
delivered to T's home within two weeks. A is an imposter who is not an employee or 
other agent of P. A does not remit any of the cash paid by T to P. No furniture is 
delivered to T. T's change of position is justified by T's belief that A is what A purports to 
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be, a salesperson with authority to sell from P's inventory. Whether P may deny A's 
authority is a question for the trier of fact. 

 
. . .  

 
§ 2.06 Liability Of Undisclosed Principal 
 

(1) An undisclosed principal is subject to liability to a third party who is justifiably 
induced to make a detrimental change in position by an agent acting on the 
principal's behalf and without actual authority if the principal, having notice of the 
agent's conduct and that it might induce others to change their positions, did not 
take reasonable steps to notify them of the facts. 
 
(2) An undisclosed principal may not rely on instructions given an agent that qualify 
or reduce the agent's authority to less than the authority a third party would 
reasonably believe the agent to have under the same circumstances if the principal 
had been disclosed. 

 
Comment: 
 

. . .  
 
The rule stated in this section, like the doctrine of apparent authority, protects third 

parties by backstopping actual authority when circumstances might otherwise permit the 
principal opportunistically to speculate at the expense of third parties. . . . Apparent authority 
does not arise when a principal is undisclosed because no manifestation has been made that the 
actor with whom the third party interacts has authority to act as an agent. 

 
A further rationale for the doctrine stated in this section is protection of the reasonable 

expectations of third parties who deal with an ongoing enterprise following an undisclosed sale 
to a new owner, whether or not affiliated in some manner with the former owner, when the 
former owner continues to operate the enterprise as agent on behalf of the new owner. . . .  
 
§ 2.07 Restitution Of Benefit 
 

If a principal is unjustly enriched at the expense of another person by the action of 
an agent or a person who appears to be an agent, the principal is subject to a claim 
for restitution by that person. 

 
Comment: 
 

. . .  
 
b. Restitution to third party. The rule stated in this section requires a principal to make 

restitution when the principal has accepted a benefit resulting from the actions of an agent or 
apparent agent and the principal's benefit is at the expense of a third party. . . .  
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Illustration: 
 

1. A is the head of procurement for P, a subdivision of the federal government. 
A's superiors within P have limited A's authority to purchase goods to a specified dollar 
amount. A contracts with T to buy goods in an amount that exceeds the limit imposed on 
A. T delivers the goods and all are put to use within P. T has a claim in restitution against 
P. 

 
 

CHAPTER 3.  CREATION AND TERMINATION OF AUTHORITY AND AGENCY 
RELATIONSHIPS 

 
TOPIC 1.  CREATING AND EVIDENCING ACTUAL AUTHORITY 

 
§ 3.01 Creation Of Actual Authority 
 

Actual authority, as defined in § 2.01, is created by a principal's manifestation to an 
agent that, as reasonably understood by the agent, expresses the principal's assent 
that the agent take action on the principal's behalf. 

 
Comment: 
 

. . . 
 
b. Manifestation an essential requirement. . . .  The manifestation may be made directly 

by the principal to the agent or may reach the agent through a more circuitous route. The 
principal's unexpressed reservations and qualifications do not reduce the agent's actual authority. 
 
Illustrations: 
 

1. P, a producer and bottler of beverages, retains A as P's agent with authority to 
purchase tea leaves on P's behalf. P executes a power of attorney that authorizes A to 
purchase ingredients and containers of all kinds. After executing the power, P places it in 
a desk drawer and does not mention it to A, nor does P in any other way indicate to A 
that P has expanded A's authority. A enters into a contract that purportedly binds P to 
purchase bottles from T. A lacks actual authority to make the contract. P is not bound by 
the contract unless apparent authority, defined in § 2.03, is present, or unless P ratifies the 
contract under rules stated in §§ 4.01-4.08. Section 6.10 states A's liability to T on A's 
implied warranty of authority. 

 
2. Same facts as Illustration 1, except that P mails the power of attorney to A. A 

does not receive it until after A enters into the contract that purportedly binds P to 
purchase bottles from T. A lacked actual authority to make the contract. P is not a party 
to a contract with T unless apparent authority, defined in § 2.03, is present or unless P 
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ratifies the contract under rules stated in §§ 4.01-4.08. Section 6.10 states A's liability to 
T on A's implied warranty of authority. 

 
3. Same facts as Illustration 1, except that P, intending to mail the power of 

attorney to A, misaddresses the envelope to A's friend B. When B opens the envelope, B 
realizes the error and gives the power of attorney to A. A then enters into the contract 
purportedly binding P to purchase bottles from T. A has actual authority to make the 
contract. 

 
. . .  
 

 
§ 3.02 Formal Requirements 
 

If the law requires a writing or record signed by the principal to evidence an agent's 
authority to bind a principal to a contract or other transaction, the principal is not 
bound in the absence of such a writing or record. A principal may be estopped to 
assert the lack of such a writing or record when a third party has been induced to 
make a detrimental change in position by the reasonable belief that an agent has 
authority to bind the principal that is traceable to a manifestation made by the 
principal. 

 
Comment: 
 

. . .  
 
b. Equal-dignity requirements. Creating actual authority under § 3.01 does not require a 

writing or other formality. However, legislation in many states imposes what is often termed an 
"equal dignity" requirement for the creation of authority or agency applicable to specific types of 
agreements. . . .  Under an equal-dignity rule, if a transaction is unenforceable unless the party to 
be charged has agreed in writing to be bound, an agent's authority to enter into such a transaction 
on behalf of a principal must likewise be in writing. Such rules also apply to ratification. . . .  If 
an agent acted with apparent authority as defined in § 2.03 but no writing or record evidences the 
agent's authority, the principal is not bound to contracts or other transactions to which an equal-
dignity rule applies. 

 
. . .  

 
e. Contracts between principal and agent. In general, equal-dignity rules are inapplicable 

to the relationship between principal and agent themselves. For example, if an agent sues the 
principal to recover commissions from a transaction that is enforceable against the principal only 
if the agent's authorization is in writing, the lack of written authorization in itself will not defeat 
the agent's claim. . . .  
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CHAPTER 3.  CREATION AND TERMINATION OF AUTHORITY AND AGENCY 
RELATIONSHIPS 

TOPIC 2.  CREATING APPARENT AUTHORITY 
 
 
§ 3.03 Creation Of Apparent Authority 
 

Apparent authority, as defined in § 2.03, is created by a person's manifestation that 
another has authority to act with legal consequences for the person who makes the 
manifestation, when a third party reasonably believes the actor to be authorized and 
the belief is traceable to the manifestation. 

 
Comment: 
 

. . .  
 
A principal may make manifestations regarding an agent's authority in many ways. In 

some settings, the principal's acts speak so loudly that explicit verbal communication is 
unnecessary. Similarly, an indirect route of communication between a principal and third party 
may suffice, especially when it is consistent with practice in the relevant industry. 
 

. . .  
 
A principal may also make a manifestation by placing an agent in a defined position in an 

organization or by placing an agent in charge of a transaction or situation. . . .  A principal may 
make an additional manifestation by permitting or requiring the agent to serve as the third party's 
exclusive channel of communication to the principal. . . .  

 
A principal may also create apparent authority by actually or apparently authorizing an 

agent to make representations to third parties concerning the agent's own authority or position . . 
. . 

 
A principal's inaction creates apparent authority when it provides a basis for a third party 

reasonably to believe the principal intentionally acquiesces in the agent's representations or 
actions. . . .  If the third party has observed prior interactions between the agent and the principal, 
the third party may reasonably believe that a subsequent act or representation by the agent is 
authorized because it conforms to the prior pattern observed by the third party. . . .  

 
. . .  
 

CHAPTER 3.  CREATION AND TERMINATION OF AUTHORITY AND AGENCY 
RELATIONSHIPS 

TOPIC 3.  CAPACITY TO ACT AS PRINCIPAL OR AGENT 
 
 
§ 3.04 Capacity To Act As Principal 
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(1) An individual has capacity to act as principal in a relationship of agency as 
defined in § 1.01 if, at the time the agent takes action, the individual would have 
capacity if acting in person. 
 
(2) The law applicable to a person that is not an individual governs whether the 
person has capacity to be a principal in a relationship of agency as defined in § 1.01, 
as well as the effect of the person's lack or loss of capacity on those who interact 
with it. 
 
(3) If performance of an act is not delegable, its performance by an agent does not 
constitute performance by the principal. 

 
Comment: 
 

. . .  
 
 b. Capacity of individual persons. . . . A person who lacks capacity in a particular respect 
may, upon regaining or acquiring capacity, elect to be bound by transactions made during the 
period capacity was lacking. In the sense used here, minors lack full capacity, as do those 
persons who suffer from mental disease or disturbance, or a physical condition that reduces 
awareness. . . .  
 
 . . .  

 
 

d. Capacity of organizations and other persons that are not individuals. . . .  
 
Legal capacity is a function of three distinct but inter-related concepts: existence, power, 

and disenablement or suspension of power. For example, a corporation comes into existence 
when its organizers file articles or a certificate of incorporation with the state of incorporation. 
Dissolution of a corporation does not end its existence until the time specified by statute. Filing a 
petition under the federal bankruptcy statute does not effect dissolution of a corporation or end 
its existence although, if the court appoints a bankruptcy trustee, the trustee's powers include 
operating the corporation's business unless the court orders otherwise. Postdissolution, a 
corporation's powers are limited to performing acts appropriate to winding-up and liquidating. 
Predissolution, a corporation's powers may be suspended as a sanction for noncompliance with 
statutory requirements, such as payment of franchise taxes and filing required reports. Some 
statutes sanction noncompliance through administrative dissolution, providing as well for 
reinstatement on stated conditions. . . .  
 
Illustrations: 
 

3. A, representing to T that A is the CEO of P Corporation, enters into a contract 
on behalf of P Corporation to purchase 5000 customized semiconductors from T. At the 
time of the contract, P Corporation does not exist because the requisite organizational 



 23 Back to Top Back to the Summary of Contents 

documents have not been filed. No activities, apart from A's, are carried on purportedly 
by or on behalf of P Corporation. A is not P Corporation's agent because P Corporation 
does not exist. . . . 

 
4. A enters into a contract on behalf of P Corporation. At the time of the contract, 

P Corporation has been administratively dissolved by the state in which it was 
incorporated as a consequence of its nonpayment of franchise taxes. The consequences of 
A's action are governed by the organizational law applicable to P Corporation. 

 
. . . 

 
§ 3.05 Capacity To Act As Agent 
 

Any person may ordinarily be empowered to act so as to affect the legal relations of 
another. The actor's capacity governs the extent to which, by so acting, the actor 
becomes subject to duties and liabilities to the person whose legal relations are 
affected or to third parties. 

 
Comment: 
 

. . .  
 

b. Capacity to affect the legal relations of another. As a general matter, any person able 
to act may do so with actual authority as defined in § 2.01 or apparent authority as defined in § 
2.03. An agent's power to affect the principal's legal relations is usually limited only by the 
agent's ability to take action. If an agent is an individual, ability to act is a function of physical 
and mental ability. However, in some contexts the requisites for capacity to act as an agent are 
more exacting. Representing another person as a lawyer requires that the representative be a 
lawyer; thus, a defunct corporation may not be "represented" except by a lawyer. . . . 

 
. . .  
 
c. Extent of duties and liabilities. . . . 
 
A minor who acts as an agent lacks legal capacity . . . to make an enforceable contract. 

Such incapacity is not by itself a defense to a claim for restitution asserted against the minor by 
the principal or a third party. Although a minor may disaffirm a contract, an agent's minority 
does not in itself immunize from liability conduct that is tortious or otherwise wrongful. 
 
 

CHAPTER 3.  CREATION AND TERMINATION OF AUTHORITY AND AGENCY 
RELATIONSHIPS 

TOPIC 4.  TERMINATION OF AGENT’S POWER 
TITLE A. TERMINATION OF ACTUAL AUTHORITY 

 
 . . .  
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§ 3.06 Termination Of Actual Authority—In General 
 

An agent's actual authority may be terminated by: 
 

(1) the agent's death, cessation of existence, or suspension of powers as stated 
in § 3.07(1) and (3); or 
 
(2) the principal's death, cessation of existence, or suspension of powers as 
stated in § 3.07(2) and (4); or 
 
(3) the principal's loss of capacity, as stated in § 3.08(1) and (3); or 
 
(4) an agreement between the agent and the principal or the occurrence of 
circumstances on the basis of which the agent should reasonably conclude 
that the principal no longer would assent to the agent's taking action on the 
principal's behalf, as stated in § 3.09; or 
 
(5) a manifestation of revocation by the principal to the agent, or of 
renunciation by the agent to the principal, as stated in § 3.10(1); . . . 
 
. . .  

 
Comment: 
 

. . .  
 
§ 3.07 Death, Cessation of Existence, and Suspension of Powers 
 

(1) The death of an individual agent terminates the agent's actual authority. 
 
(2) The death of an individual principal terminates the agent's actual authority. The 
termination is effective only when the agent has notice of the principal's death. The 
termination is also effective as against a third party with whom the agent deals when 
the third party has notice of the principal's death. 
 
(3) When an agent that is not an individual ceases to exist or commences a process 
that will lead to cessation of existence or when its powers are suspended, the agent's 
actual authority terminates except as provided by law. 
 
(4) When a principal that is not an individual ceases to exist or commences a process 
that will lead to cessation of its existence or when its powers are suspended, the 
agent's actual authority terminates except as provided by law. 

 
Comment: 
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 . . .  
 
§ 3.08 Loss Of Capacity 
 

(1) An individual principal's loss of capacity to do an act terminates the agent's 
actual authority to do the act. The termination is effective only when the agent has 
notice that the principal's loss of capacity is permanent or that the principal has 
been adjudicated to lack capacity. The termination is also effective as against a third 
party with whom the agent deals when the third party has notice that the principal's 
loss of capacity is permanent or that the principal has been adjudicated to lack 
capacity. 
 
(2) A written instrument may make an agent's actual authority effective upon a 
principal's loss of capacity, or confer it irrevocably regardless of such loss. 
 
(3) If a principal that is not an individual loses capacity to do an act, its agent's 
actual authority to do the act is terminated. 

 
Comment: 
 
 . . .  
 
§ 3.09 Termination By Agreement Or By Occurrence Of Changed Circumstances 
 

An agent's actual authority terminates (1) as agreed by the agent and the principal, 
subject to the provisions of § 3.10; or (2) upon the occurrence of circumstances on 
the basis of which the agent should reasonably conclude that the principal no longer 
would assent to the agent's taking action on the principal's behalf. 

 
Comment: 
 

. . . 
 
c. Whether exercise of right [to terminate] is subject to good-faith standard. . . .  Every 

contract imposes on each party "a duty of good faith and fair dealing in its performance and its 
enforcement." . . .  [However,] [w]hen an agent is not an employee, courts are divided on 
whether the implied covenant is applicable at all to the decision to exercise an explicitly 
specified right to terminate authority. . . . [Likewise,] [m]ost courts . . . hold that the implied 
covenant is inapplicable to the exercise of a right to terminate in accord with terms of an 
agreement between a nonemployee agent and the principal. Recent authority applying the 
implied covenant in this context does so to enable the court to examine the consequences of the 
termination on the agent, in particular whether the termination appears to be a pretext to defeat 
the agent's right to commissions already earned. . . .  

 
d. Duration of authority. If the parties do not specify a duration for the agent's actual 

authority, it terminates after a reasonable period of time. What is a reasonable time is an issue for 
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the trier of fact. Ongoing interactions between principal and agent may extend the duration of the 
agent's actual authority by making it reasonable for the agent to believe that the principal 
continues to consent to the agent's taking action on the principal's behalf. 
 

. . . 
 
§ 3.10 Manifestation Terminating Actual Authority 
 

(1) Notwithstanding any agreement between principal and agent, an agent's actual 
authority terminates if the agent renounces it by a manifestation to the principal or 
if the principal revokes the agent's actual authority by a manifestation to the agent. 
A revocation or a renunciation is effective when the other party has notice of it. 
 
. . .  

 
Comment: 
 

. . . Exercising the power to revoke or renounce may constitute a breach of contract. . .  
 
The rationale for the power to revoke or renounce is that agency is a consensual 

relationship. . . . Agency thus differs from the . . . relationships created by contract law and trust 
law in which manifestations and conduct at the outset of the relationship determine the legal 
consequences that may follow, moving through time. . . .  
 
 . . .  
 

TITLE B. TERMINATION OF APPARENT AUTHORITY 
 
§ 3.11 Termination Of Apparent Authority 
 

 (1) The termination of actual authority does not by itself end any apparent 
authority held by an agent. 
 
(2) Apparent authority ends when it is no longer reasonable for the third party with 
whom an agent deals to believe that the agent continues to act with actual authority. 

 
Comment: 
 

. . .  
 
c. Lingering apparent authority. An agent's apparent authority may survive or linger after 

the termination of actual authority . . . .  Apparent authority protects third parties who interact 
with an agent on the basis of the principal's prior manifestation and who lack notice that the 
agent's actual authority has terminated. . . .  

 
. . .  
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d. Indicia of authority. . . .  When actual authority is terminated, the agent has a duty to 

return indicia of authority[,] [such as a written power of attorney,] to the principal. . . . 
[However,] [i]f the agent does not return the indicia to the principal, the principal bears the risk 
that the agent will use them to deceive third parties who do not have notice that the agent's actual 
authority has been terminated. 
 

. . .  
 

e. Notice of termination of authority. . . .  If a third party has notice of facts that call the agent's 
authority into question, and these facts would prompt a reasonable person to make inquiry of the 
principal before dealing with the agent, the agent does not act with apparent authority. . . .  
 
 . . .  
 

CHAPTER 3.  CREATION AND TERMINATION OF AUTHORITY AND AGENCY 
RELATIONSHIPS 

TOPIC 5. AGENTS WITH MULTIPLE PRINCIPALS 
 
§ 3.14 Agents With Multiple Principals 
 

An agent acting in the same transaction or matter on behalf of more than one 
principal may be one or both of the following: 
 

(a) a subagent, as stated in § 3.15; or 
 
(b) an agent for coprincipals, as stated in § 3.16. 

 
Comment: 
 
 . . .  
 
§ 3.15 Subagency 
 

 (1) A subagent is a person appointed by an agent to perform functions that the 
agent has consented to perform on behalf of the agent's principal and for whose 
conduct the appointing agent is responsible to the principal. The relationships 
between a subagent and the appointing agent and between the subagent and the 
appointing agent's principal are relationships of agency as stated in § 1.01. 
 
(2) An agent may appoint a subagent only if the agent has actual or apparent 
authority to do so. 

 
Comment: 
 

. . . 
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b. Subagency contrasted with coagency. . . . [A] principal may empower an agent to 

appoint another agent to act on the principal's behalf. The second agent may be a subagent or a 
coagent. . . .  

 
An agent who appoints a subagent delegates to the subagent power to act on behalf of the 

principal that the principal has conferred on the agent. . . . [A] subagent has two principals, the 
appointing agent and that agent's principal. . . .  [T]he interests and instructions of the appointing 
agent's principal are paramount. . . . 

 
In contrast, an agent who appoints a coagent does not delegate power held by the agent to 

the coagent. By empowering an agent to appoint a coagent, the principal creates a mechanism 
through which to generate additional relationships of agency between the principal and persons 
chosen by the agent. Coagents, although they may occupy dominant and subordinate positions 
within an organizational hierarchy, share a common principal. 

 
A person appointed by an agent to act on behalf of the agent's principal is a subagent if 

the appointing agent has agreed with the principal that the appointing agent shall be responsible 
to the principal for the agent's conduct. . . .  [W]hen a manager within an organization hires 
persons as employees of the organization, those hired are presumed to be the hiring manager's 
coagents and not subagents. . . . 
 

. . .  
 
If an agent acts without actual or apparent authority in purporting to appoint a subagent, 

the person so appointed is the agent solely of the appointing agent and is not the principal's 
subagent . . . . 

 
d. Consequences of subagency. . . .  As to third parties, an action taken by a subagent 

carries the legal consequences for the principal that would follow were the action instead taken 
by the appointing agent. . . . 

 
When a subagent works on a principal's account, notifications received by the subagent 

are effective as notifications to the principal to the same extent as if the principal had appointed 
the subagent directly. . . .  

 
. . .  An appointing agent is responsible to the principal for the subagent's conduct. . . .  
 
Although an appointing agent is responsible for a subagent's action and has the right and 

duty to control the subagent, the principal's interests and instructions are nonetheless paramount. 
Several specific doctrines reflect this general point. If a subagent acts without actual or apparent 
authority, only the principal may ratify the subagent's action; ratification by an appointing agent 
is effective only when the principal has authorized the appointing agent to ratify on its behalf. 
Moreover, a subagent is a fiduciary, as is any agent. . . . A subagent owes [fiduciary] duties . . . 
to the principal as well as to the appointing agent[,] [but] the principal's rights . . . are superior to 



 29 Back to Top Back to the Summary of Contents 

rights of the appointing agent, even in the event of conflict or disagreement between principal 
and appointing agent. 

 
. . .  
 

§ 3.16 Agent For Coprincipals 
 

Two or more persons may as coprincipals appoint an agent to act for them in the 
same transaction or matter. 

 
Comment: 
 

. . .  
 
b. Agent for coprincipals. Multiple principals may consent that an agent take action on 

their behalf in the same transaction or other matter. For example, neighbors may authorize a 
single lawyer to represent their interests in opposing a proposed change in the zoning of nearby 
property. Additionally, coprincipals may authorize an agent to take action that will result in a 
contract that binds them jointly. Unless otherwise agreed, authority given by two or more 
principals jointly includes only authority to act for their joint account. 

 
. . .  

 
An agent who acts on behalf of more than one principal in the same matter or transaction 

owes duties to all principals. When there is no substantial conflict among the principals' interests 
or their instructions to the agent, the agent may fulfill duties owed to all principals. However, by 
serving the interests of one principal, an agent may serve the interests of others less well when 
the principals' interests or their instructions to the agent diverge. . . . [In such a case, the agent is 
at risk of breaching the fiduciary duty of loyalty.  See Chapter 8 of this Restatement.] 

 
. . .  
 
c. Termination of agent's actual authority. An . . .  occurrence that would terminate an 

agent's actual authority when the agent acts for one principal is equally effective when the agent 
acts for more than one principal. Each principal's manifestation to an agent may state whether the 
principal consents to be bound by action taken by the agent after the agent's authority on behalf 
of another principal has terminated. Agreement among the principals that their agent's authority 
shall be irrevocable or shall be revocable only under stated circumstances does not eliminate the 
power held by each principal to revoke the agent's authority, although a principal's revocation 
contravenes the agreement. If an agent is authorized to act only on the joint account of all 
coprincipals, revocation of authority by one coprincipal terminates the agent's authority to act on 
the joint account of the other coprincipals. 
 

. . .  
 

CHAPTER 4.  RATIFICATION 
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 . . .  
 
§ 4.01 Ratification Defined 
 

(1) Ratification is the affirmance of a prior act done by another, whereby the act is 
given effect as if done by an agent acting with actual authority. 
 
(2) A person ratifies an act by 
 

(a) manifesting assent that the act shall affect the person's legal relations, or 
 
(b) conduct that justifies a reasonable assumption that the person so 
consents. 
 

(3) Ratification does not occur unless 
 

(a) the act is ratifiable as stated in § 4.03, 
 
(b) the person ratifying has capacity as stated in § 4.04, 
 
(c) the ratification is timely as stated in § 4.05, and 
 
(d) the ratification encompasses the act in its entirety as stated in § 4.07. 

 
Comment: 
 

. . .  
 
b. The nature and effect of ratification. . . . 
 
In most jurisdictions, ratification may create a relationship of agency when none existed 

between the actor and the ratifier at the time of the act. . . . 
 
. . . [B]y replicating the effects of actual authority, the principal’s ratification eliminates 

claims the principal would otherwise have against the agent for acting without actual authority. . 
. .  The principal’s ratification may also eliminate claims that third parties could assert against the 
agent when the agent has purported to be authorized to bind the principal but the principal is not 
bound. . . .  Ratification is effective even when the third party knew that the agent lacked 
authority to bind the principal but nonetheless dealt with the agent. 

 
. . .  
 
. . . When there are two or more coprincipals, each must ratify to be bound. . . .  
 
. . .  
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d. Actions that constitute ratification. Ratification requires an objectively or externally 

observable indication that a person consents that another's prior act shall affect the person's legal 
relations. To constitute ratification, the consent need not be communicated to the third party or 
the agent. This is so because the focal point of ratification is an observable indication that the 
principal has exercised choice and has consented. . . .  

 
. . .  For example, knowing acceptance of the benefit of a transaction ratifies the act of 

entering into the transaction. This is so even though the person also manifests dissent to 
becoming bound by the act's legal consequences. See Comment g for further discussion. 

 
It is a question of fact whether conduct is sufficient to indicate consent. Conduct that can 

be otherwise explained may not effect ratification. For example, a principal's failure to terminate 
or reprimand an employee by itself is not likely to ratify the employee's unauthorized action 
because the employer may have varied reasons for failing to take action adverse to an employee. 
On the other hand, if the employer is aware of ongoing conduct encompassing numerous acts by 
the employee, failure to terminate may constitute ratification, as in some circumstances may the 
promotion or celebration of such an employee. 
 
Illustration: 
 

1. P, who deals in used cars, employs A as a retail salesperson. A is not authorized 
to make public statements on behalf of P. A is interviewed on a local television program 
and, without P's consent, falsely accuses a competitor of P's of engaging in illegal sales 
practices. A knows these statements to be false. P watches the television program and, the 
next day, congratulates A on A's television appearance. P has ratified A's tortious 
conduct. 

 
. . .  
 
f. Failure to act as ratification. A principal may ratify an act by failing to object to it or to 

repudiate it. . . . Failure to object may constitute . . . a manifestation [of assent to ratification] 
when the person has notice that others are likely to draw such an inference from silence. 
 
Illustrations: 
 

2. Same facts as Illustration 1, except that P, who knows of the statement A made 
during A's television appearance, says nothing to A or anyone else about it. It may be 
found that P has ratified A's conduct. 

 
3. P owns an import business, which A runs. P authorizes A to negotiate the terms 

of a sale of the business to T but does not authorize A to execute the sales agreement. A 
negotiates and executes an agreement to sell the business to T. A tells T that although A's 
authority does not extend to executing the agreement, A is certain that T will approve if 
A does so. P reviews the agreement after A executes it but does not tell T that P 
repudiates it. P has ratified the agreement. 
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4. Same facts as Illustration 3, except that, as T knows, P enters the hospital for 

major surgery immediately after P learns that A has executed the agreement. It may be 
found that P's failure to object to A's execution of the sales agreement does not, for some 
period of time reasonable in light of P's medical condition, ratify A's unauthorized 
execution of the agreement. 

 
Delay in expressing an objection to an unauthorized act may result in ratification, 

depending on the length of time that elapses between the time the principal learns of the 
unauthorized act and the time the principal manifests an objection. It is a question of fact in the 
particular circumstances whether the lapse in time is sufficient to constitute ratification. 

 
g. Receipt or retention of benefits. A person may ratify an act under subsection (2)(b) by 

receiving or retaining benefits it generates if the person has knowledge of material facts, . . . and 
no independent claim to the benefit. If a principal retains a benefit, and additionally, manifests 
dissent to the agent's act, the third party has a choice. The third party may elect to treat the 
principal's retention of the benefit as a ratification or may rescind the transaction. 
 
Illustrations: 
 

5. P owns an advertising agency and employs A to service existing accounts by 
purchasing space in advertising media. A does not have authority to set terms with 
clients. A executes an agreement with T that commits P to develop a new advertising 
campaign for T. P learns of the agreement and then receives payment from T for 
advertising services that P has provided previously. P's receipt of payment for prior 
services does not ratify the unauthorized agreement made by A. 

 
6. Same facts as Illustration 5, except that P accepts and retains advance payment 

made by T for the new advertising campaign. By accepting and retaining the payment, P 
has ratified the unauthorized agreement made by A. 

 
 . . .  
 
§ 4.02 Effect Of Ratification 
 

(1) Subject to the exceptions stated in subsection (2), ratification retroactively 
creates the effects of actual authority. 
 
(2) Ratification is not effective: 
 

(a) in favor of a person who causes it by misrepresentation or other conduct 
that would make a contract voidable; 
 
(b) in favor of an agent against a principal when the principal ratifies to 
avoid a loss; or 
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(c) to diminish the rights or other interests of persons, not parties to the 
transaction, that were acquired in the subject matter prior to the ratification. 

 
Comment: 
 

. . .  
 
b. Impact and irrevocability. Ratification has an immediate effect on legal relations 

between the principal and agent, the principal and the third party, and the agent and the third 
party. Ratification recasts those legal relations as they would have been had the agent acted with 
actual authority. Legal consequences thus "relate back" to the time the agent acted. Ratification 
creates claims not otherwise present, giving the principal and the third party enforceable rights 
against each other and giving the agent a claim for the commission or compensation to which the 
agent would have been entitled, had the agent acted with actual authority. . . . The impact of a 
principal's ratification may be limited to a single act or transaction, in contrast to acquiescence by 
the principal that may be understood by the agent as a manifestation by the principal creating 
actual authority for similar acts in the future. . . . 

 
Moreover, with the exception stated in subsection (2)(b), ratification extinguishes claims 

that the principal would otherwise have against the agent by exonerating the agent. . . . Were the 
rule otherwise, a principal could ratify a transaction to bind the third party, while reserving the 
possibility of asserting a claim against the agent for loss if the transaction subsequently becomes 
disadvantageous to the principal. 

 
. . .  
 
d. Principal ratifies to avoid a loss. . . . In situations governed by [§ 2(b)], an agent's 

unauthorized act has placed the principal in a position in which the principal must take 
affirmative steps to avoid loss. The principal's action is operative as to the principal's legal 
relations with third parties but, as to legal relations between the principal and the agent, does not 
exonerate the agent or constitute consent to the agent's actions. 
 
Illustrations: 
 

3. Acting without actual or apparent authority, A lends P's money to T. T becomes 
insolvent, and P files a claim in T's bankruptcy proceeding for the money lent by A. By 
filing the claim, P does not release A from liability to P. 

 
4. P appoints A as a financial manager. Without actual or apparent authority, A 

invests P's funds in overseas property. To protect the value of the property, P files a 
protest against a proposed governmental taking of the property. The filing does not 
release A from liability to P. 

 
e. Rights or interests of persons not parties to transaction. Ratification does not operate 

to destroy rights created between the time of the agent's act and the principal's affirmance except 
the third party's claim against the agent for breach of the warranties of authority, which 
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ratification eliminates. See § 6.10. An affirmance that results in ratification is subject to rights 
acquired by other persons prior to the affirmance. 
 
Illustration: 
 

5. P owns Blackacre. A forges P's name on a lease of Blackacre to T that contains 
an option to purchase. P then enters into a contract to sell Blackacre to S. Thereafter, P 
ratifies A's forgery of P's name on the lease and T wishes to exercise the purchase option. 
S's contract to buy Blackacre is specifically enforceable. P may be liable to T for money 
damages for breach of contract. 

 
. . . 

 
§ 4.03 Acts That May Be Ratified 
 

A person may ratify an act if the actor acted or purported to act as an agent on the 
person's behalf. 

 
Comment: 
 

. . .  
 
b. Acting or purporting to act as an agent. . . . [U]nder the formulation in this section, an 

undisclosed principal may ratify an agent's unauthorized act. . . . 
 
§ 4.04 Capacity To Ratify 
 

(1) A person may ratify an act if 
 

(a) the person existed at the time of the act, and 
 
(b) the person had capacity as defined in § 3.04 at the time of ratifying the 
act. 
 

(2) At a later time, a principal may avoid a ratification made earlier when the 
principal lacked capacity as defined in § 3.04. 

 
Comment: 
 

. . .  
 
c. Nonexistent principals, including corporations yet to be formed. Under the rule stated 

in subsection (1)(a), a person not in existence at the time of an act or transaction may not 
subsequently ratify it. Instead, a person may elect to become bound under such circumstances by 
adopting what was done prior to the person's existence. Adoption operates analogously to 
ratification because it requires assent or affirmance on the part of the ratifier. Unlike ratification, 
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adoption does not have a relation-back effect. Additionally, an adoption, unlike a novation,1 does 
not itself release obligors from liabilities created by the original transaction. 
 
Illustration: 
 

1. A, acting on behalf of P Corporation, which is not yet incorporated, enters into 
an oral employment contract for a term of 18 months with B. Once formed, P 
Corporation adopts the contract 13 months after A made the contract with B. The 
applicable Statute of Frauds requires that contracts not to be performed within one year of 
their making, including contracts of employment, be evidenced by a writing signed by the 
party to be charged. B's contract is enforceable notwithstanding the Statute of Frauds 
because P Corporation's adoption does not relate back to the time of the original contract. 

 
. . .  Comparable questions may arise concerning promoters' transactions on behalf of not-

yet-formed limited partnerships and limited-liability companies. . . .  
 
. . . [The rule applies] whether the contract purports to be made on behalf of a corporation 

characterized as one yet to be formed or characterizes the corporation as one presently in 
existence. If the contract is to bind the third party prior to the existence of the corporation, unless 
the relationship is structured as an option that may be exercised by the corporation when formed, 
either the promoter or someone else must be liable on the contract. The parties' intention must 
often be determined on the basis of inferences to be drawn from the circumstances, which 
include whether the promoter and the other party are aware that the corporation does not yet 
exist. A third party may agree in a contract made by a promoter to release the promoter's liability 
when and if the corporation adopts the contract. In the absence of an express agreement by the 
third party to release the promoter, some cases permit the promoter to establish that the parties 
intended that the promoter would not be personally liable. A corporation may adopt a contract 
made by a promoter by accepting its benefits with knowledge of its terms. 

 
. . .  

 
§ 4.05 Timing Of Ratification 
 

A ratification of a transaction is not effective unless it precedes the occurrence of 
circumstances that would cause the ratification to have adverse and inequitable 
effects on the rights of third parties. These circumstances include: 
 

(1) any manifestation of intention to withdraw from the transaction made by 
the third party; 
 
(2) any material change in circumstances that would make it inequitable to 
bind the third party, unless the third party chooses to be bound; and 

                                                 
1 [A “novation” is simply a new contract that changes the parties to a previous contract.  Imagine that A and B 

enter into a contract, but later on they can agree between them that C should take B’s place, for whatever reason.  
The three of them can then enter into a new contract, called a novation, under which they all agree that A and C will 
continue as parties to the original contract, and B will be released from liability —CLS] 
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(3) a specific time that determines whether a third party is deprived of a 
right or subjected to a liability. 

 
Comment: 
 

. . .  
 
c. Withdrawal by third party. . . . 

 
Illustration: 
 

1. P retains A to identify properties that P might purchase. Lacking actual or 
apparent authority to do so, A enters into a contract that purports to commit P to purchase 
Blackacre, which is owned by T. T notifies P that T withdraws from the transaction. If P 
subsequently manifests assent to affirming the contract made by A, P's manifestation 
does not effect a ratification. T is not bound by the transaction. 

 
d. Material change in circumstances. . . .  

 
Illustration: 
 

2. Purporting to act for P but without power to bind P, A contracts to sell 
Blackacre with a house thereon to T. The next day the house burns. P's later ratification 
does not bind T. T may elect to be bound by the contract. 

 
. . . [Likewise,] if the third party makes costly alternate arrangements and it would be 

inequitable to hold the third party to the transaction, the third party may avoid the effects of the 
principal's ratification. 
 

e. Ratification after rights have crystallized. . . .  
 
Illustration: 
 

3. P holds an option written by T that sets July 1 as the last date on which it may 
be exercised. Acting without actual or apparent authority, A purports to exercise the 
option on P's behalf on June 30. P ratifies on July 2. P's ratification does not bind T. 

 
. . .  

 
§ 4.06 Knowledge Requisite To Ratification 
 

A person is not bound by a ratification made without knowledge of material facts 
involved in the original act when the person was unaware of such lack of knowledge. 

 
Comment: 
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. . .  
 
c. Material facts. Not all facts are material for purposes of this doctrine. The point of 

materiality in this context is the relevance of the fact to the principal's consent to have legal 
relations affected by the agent's act. . . .  
 

d. Risk of lack of knowledge. Ratification is the consequence of a choice freely made by 
the principal. The principal may choose to ratify the action of an agent or other actor without 
knowing material facts. A factfinder may conclude that a principal has made such a choice when 
the principal is shown to have had knowledge of facts that would have led a reasonable person to 
investigate further, but the principal ratified without further investigation. 
 
Illustrations: 
 

. . . 
 
4. P, a manufacturer of precision tools, receives a letter from T, a purchaser with 

whom P deals through A, a sales representative. T writes in the letter, "We have, as you 
know, recently increased our order because of the impressive assurances made by A 
about your new return policy and improved product quality." P, whose product quality 
and return policy have not changed, fears that A has made false statements to T. P does 
not ask A or T what statements were made by A. P has ratified the contract with T. 

 
§ 4.07 No Partial Ratification 
 

A ratification is not effective unless it encompasses the entirety of an act, contract, 
or other single transaction. 

 
Comment: 
 

. . .  
 
b. Burdens accompany benefits. A person may not, by ratifying an act, obtain its 

economic benefits without bearing the legal consequences that accompany the act. For example, 
if unauthorized representations induce a third party's assent to a contract, ratification of the 
contract binds the ratifier to the legal consequences of the representations that induced assent to 
it. 
 
Illustration: 
 

1. P deals in used automobiles. A, who is P's janitor, sells a car to T, which A 
lacks actual or apparent authority to do. To induce T to buy the car, A tells T that, 
although the car has been in a flood, its operation and condition are unimpaired. A knows 
this statement is false. Upon discovering the truth, T refuses to pay the remainder of the 



 38 Back to Top Back to the Summary of Contents 

purchase price. Knowing that A has made the false representation to T, P sues T to 
recover the remainder of the price. P has ratified A's representation. 

 
c. Single transaction. Ratifying one transaction or act does not encompass multiple 

independent transactions undertaken at approximately the same time or during the same general 
course of conduct. Distinct but interrelated components of economic activity among the same 
parties may, however, constitute a single transaction for purposes of this rule. 

 
. . .  

 
§ 4.08 Estoppel To Deny Ratification 
 

If a person makes a manifestation that the person has ratified another's act and the 
manifestation, as reasonably understood by a third party, induces the third party to 
make a detrimental change in position, the person may be estopped to deny the 
ratification. 

 
Comment: 
 

. . .  
 
b. Scope of doctrine. Ordinarily a manifestation of the type required by this section will 

constitute ratification under § 4.01(2)(a). . . . [However,] [r]atification may be impossible when 
the person who makes a manifestation of affirmance lacks capacity at the time of the original act. 
. . .  Additionally, a person may be estopped to assert failure to comply with formalities requisite 
to ratification. . . . 

 
A person may also be estopped to deny that an act has been ratified when an element 

requisite to ratification cannot be established but a third party has been deceived by a 
manifestation of the person. [Another portion of the comments to this § 4.08 pointed out that “the 
doctrine stated in this section operates only in favor of the person misled by the manifestation. . . 
.”] 
 

CHAPTER 5.  NOTIFICATIONS AND NOTICE 
 
§ 5.01 Notifications And Notice—In General 
 

 (1) A notification is a manifestation that is made in the form required by agreement 
among parties or by applicable law, or in a reasonable manner in the absence of an 
agreement or an applicable law, with the intention of affecting the legal rights and 
duties of the notifier in relation to rights and duties of persons to whom the 
notification is given. 
 
(2) A notification given to or by an agent is effective as notification to or by the 
principal as stated in § 5.02. 
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(3) A person has notice of a fact if the person knows the fact, has reason to know the 
fact, has received an effective notification of the fact, or should know the fact to 
fulfill a duty owed to another person. 
 
(4) Notice of a fact that an agent knows or has reason to know is imputed to the 
principal as stated in §§ 5.03 and 5.04. 

 
Comment: 
 

. . .  
 
b. "Notice" defined. . . . [I]t is important to distinguish between facts that a person has 

"reason to know" and facts that a person "should know." If an agent has no knowledge of a fact 
and no reason to know the fact on the basis of inferences reasonably to be drawn from facts 
known to the agent, the principal is not charged with notice of the fact. The fact, however, may 
be one that the agent should know in order to discharge a duty that the agent owes to the 
principal or to a third party, and the agent's failure to know that fact may cause the principal to 
breach a duty that the principal owes to the third party. . . . 

 
. . . 
 
c. "Notification" defined. "Notification" is a narrower term than "notice." Agency law 

itself does not determine whether a notification is effective. Some manifestations that constitute 
notifications are made through public filings. For example, a person who files a lien does so to 
affect that person's rights against a property in relation to its owner and other persons. . . . An 
explicit agreement among parties, custom, or the law may prescribe a particular form that a 
manifestation must have to be effective as a notification, as well as the effect that it shall have. . . 
.  

. . . 
 
§ 5.02 Notification Given By Or To An Agent 
 

(1) A notification given to an agent is effective as notice to the principal if the agent 
has actual or apparent authority to receive the notification, unless the person who 
gives the notification knows or has reason to know that the agent is acting adversely 
to the principal as stated in § 5.04. 
 
(2) A notification given by an agent is effective as notification given by the principal 
if the agent has actual or apparent authority to give the notification, unless the 
person who receives the notification knows or has reason to know that the agent is 
acting adversely to the principal as stated in § 5.04. 

 
Comment: 
 

. . .  
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b. The nature and effect of notification. . . . 
 
Notifications received by a principal are not effective as notice to the principal's agents. . 

. . However, a principal's duties to an agent may require that the principal furnish the agent with 
information. . . .  

 
In appropriate circumstances, when an agent acts without actual or apparent authority in 

giving or receiving a notification, a principal may be estopped to deny that the notification is 
effective against the principal. See §§ 2.05 and 2.06. A principal may also ratify an agent's action 
in giving or receiving a notification when the agent acted without actual or apparent authority. . . 
.  A notification given or received by an agent may be effective as notice to an undisclosed 
principal. . . . 

 
 
If a manifestation given to an agent is ineffective as a notification, it may nonetheless 

convey knowledge of a fact or reason to know the fact to an agent, which may be imputed to the 
principal under the circumstances stated in §§ 5.03-5.04. . . .  

 
An agent's actual and apparent authority to give a notification are not necessarily mirror-

images of the agent's actual and apparent authority to receive a notification. Custom in an 
industry and course of dealing between parties may enhance or reduce an agent's actual or 
apparent authority to give or receive notifications. . . . The position that an agent holds within an 
organization is also relevant to the agent's actual or apparent authority to receive or give 
notifications. . . .  
 
 . . . . 
 
§ 5.03 Imputation Of Notice Of Fact To Principal 
 

For purposes of determining a principal's legal relations with a third party, notice of 
a fact that an agent knows or has reason to know is imputed to the principal if 
knowledge of the fact is material to the agent's duties to the principal, unless the 
agent 
 

(a) acts adversely to the principal as stated in § 5.04, or 
 
(b) is subject to a duty to another not to disclose the fact to the principal. 

 
Comment: 
 

. . .  
 
b. Justifications for imputation; limitations on relevance of imputation. . . .  
 
Imputation creates incentives for a principal to choose agents carefully and to use care in 

delegating functions to them. Additionally, imputation encourages a principal to develop 
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effective procedures for the transmission of material facts, while discouraging practices that 
isolate the principal or coagents from facts known to an agent. Notice is not imputed for 
purposes of determining rights and liabilities as between principal and agent. Thus, imputation 
does not furnish a basis on which an agent may defend against a claim by the principal. 

   
. . .  
 

Illustration: 
 

1. P wants to sell goods to the government of country X but is concerned that 
payoffs may be necessary to effect such a sale. P employs A in country X and advises A 
that P does not wish to know of any commissions or other payments A may need to pay 
to effect the sale of P's goods. P may nonetheless be subject to liability for violations of 
anti-bribery laws. Notice may be imputed to P of A's knowledge of payments made by A. 

 
. . .  
 
. . .  In transactional settings, facts that agents know or have reason to know may be 

material to how the parties determine the price and terms on which they are willing to transact. If 
a principal may use an agent as a shield by claiming ignorance of facts known to the agent that 
are relevant to the terms of a transaction with a third party, the terms of the transaction to which 
the principal and the third party agree may differ from the terms to which they would have 
agreed were the principal not shielded from the agent's knowledge. By treating the principal as 
knowing material facts known to the agent, imputation encourages dealings that more fully 
reflect material facts. . . .  

 
. . .  
 

Illustrations: 
 

2. P owns a residential property, Blackacre, and lists it for sale with A. A resides 
in the same neighborhood and knows that high winds periodically damage structures. P, 
who has never visited Blackacre, does not know this. On behalf of P, A enters into a 
contract to sell Blackacre to T, who does not know of the wind conditions. Applicable 
law requires that P disclose the existence of such conditions to T if they are known to P. 
Notice of the high-wind conditions, known to A, is imputed to P. 

 
3. Same facts as Illustration 2, except that A denies knowing anything about wind 

conditions specific to Blackacre. A's knowledge of wind conditions in the neighborhood 
gives A reason to know that Blackacre may face comparable peril. Notice of the peril to 
Blackacre, which A has reason to know, is imputed to P. 

 
Notice of a fact is not imputed to a principal unless the agent knows the fact or has reason 

to know it. . . .  
 
Illustration: 
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4. P lists a residential property, Whiteacre, for sale with A, directing A to handle 

all aspects of selling the property. A enters into a contract on P's behalf to sell Whiteacre 
to T. Unknown to P and A, Whiteacre is infested by wood-destroying insects. An 
applicable statute requires a seller of residential property to have it inspected to determine 
whether it is infested by wood-destroying insects. A does not inspect Whiteacre or cause 
it to be inspected by another. A does not know or have reason to know of the infestation. 
Therefore, knowledge of the infestation is not imputed to P. However, as a result of A's 
failure, P has not complied with P's statutory duty to T. P is subject to liability to T. A 
may be subject to liability to P, see § 8.08, and to T, see § 7.01. 

 
. . .  
 
Not all that an agent knows constitutes a "fact" for purposes of this doctrine. An agent's 

knowledge that the agent has acted or intends to act in a manner unauthorized by the principal is 
not imputed to the principal. . . .  

 
. . . [I]f an agent learns a material fact prior to the existence of a relationship of agency 

with a particular principal, the agent may not be subject to a duty to remember the fact. It is a 
question of fact whether an agent knows or has reason to know a fact at a subsequent time when 
the agent takes action and when the fact, if known at that time, would be material to legal 
consequences for the principal. The nature of the fact and the circumstances under which an 
agent learned it are relevant to whether the agent may plausibly claim to have forgotten the fact. 

 
. . .  
 
c. Imputation within organizational principals. . . .  
 
An organization's large size does not in itself defeat imputation, nor does the fact that an 

organization has structured itself internally into separate departments or divisions. . . .  
 

d. Significance to principal's legal relations of imputing notice of facts. . . .  
 
(1). Legal consequences--contracts and other transactions. . . . [F]acts known to a 

contracting party may be relevant to interpreting terms in the contract, may establish defenses to 
duties of performance, . . . may provide grounds on which the contract may be rescinded[,] [and 
may have other consequences in transactions]. If an agent enters into a contract on behalf of a 
principal, notice is imputed to the principal of material facts that the agent knows or has reason 
to know. 
 
Illustrations: 
 

11. As agent for P, A enters into a written contract with T knowing that T does 
not understand the writing and also knowing that the writing does not correspond in a 
material respect to the agreement to which T believes T has consented. Notice of the facts 
about T's understanding and the writing known to A is imputed to P. P may not enforce 
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the contract against T. A's knowledge of T's mistake is imputed to P. See Restatement 
Second, Contracts § 153(b). 

 
12. A, the Executive Vice President of P Corporation, purchases a liability-

insurance policy on P Corporation's behalf issued by T Corporation. The policy 
application completed by A states that the applicant, P Corporation, knows of no present 
condition that would give rise to a claim under the policy. A knows of such a condition. 
Notice of the condition known by A is imputed to P Corporation. Under the substantive 
law of insurance, T Corporation may avoid the policy. 

 
13. Same facts as Illustration 12, except that A does not know of a present 

condition that would give rise to a claim under the policy. B, an upper-level employee of 
P Corporation, knows of such a condition but, contrary to B's duty to P Corporation, tells 
no one. Notice of the condition known by B is imputed to P Corporation. Although B did 
not complete the policy application, B's knowledge is material to B's duties to P 
Corporation and material to the accuracy of representations made by P Corporation in its 
application for insurance. T Corporation may avoid the policy. 

 
14. P Corporation, which operates a chain of fast-food restaurants, employs A, a 

food broker, to purchase supplies on its behalf. On behalf of P Corporation, A enters into 
negotiations with S, the Vice-President of T Corporation, a poultry producer. T 
Corporation's sales manager drafts a contract calling for T Corporation to sell a large 
quantity of "chicken" to P Corporation at prices and on terms stated in the contract. Prior 
to executing the contract, A asks S what T Corporation intends the term "chicken" to 
mean. S replies that by "chicken," T Corporation means "broilers or fryers." A executes 
the contract on P Corporation's behalf. T Corporation tenders delivery of a quantity of 
stewing chicken to P Corporation. The contract does not contain an integration clause and 
the parol-evidence rule does not exclude proof of the interchange between A and S about 
the meaning of "chicken." P Corporation may reject the shipment as nonconforming 
under its contract with T Corporation. Notice of the fact of T Corporation's interpretation 
of "chicken," known to A, is imputed to P Corporation. Notice is imputed to T 
Corporation of the fact, known to S, that A and, through A, P Corporation, believe that T 
Corporation understands "chicken" to mean "broilers or fryers." 

 
(2). Legal consequences--tort liability. . . . [Among other consequences imputed notice 

may have for principal’s tort liabilities,] [p]articular legal consequences may also depend on 
whether action was taken reasonably. Material facts known to an agent may establish that action 
was taken reasonably when the law requires reasonable action, if notice of those facts is imputed 
to the principal. 
 
Illustrations: 

 
16. A, a security guard employed by P Bank, overhears two patrons waiting in 

line at a teller window discuss plans to rob the bank. A thereupon detains them. Notice of 
the fact of the conversation, known to A, is imputed to P Bank and is a defense to a claim 
for false imprisonment asserted by the detained patrons. 
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17. P Corporation retains A, a loan broker, to obtain a loan on its behalf and to 

handle the requisite paperwork. Applicable law requires a lender to make itemized 
disclosure of all fees it charges for a loan and provides remedies to the borrower against 
the lender if such disclosure is not made. A arranges a loan to P Corporation to be made 
by T Corporation. T Corporation provides A with a written and itemized disclosure of 
fees it will charge in connection with the loan to P Corporation that complies with 
applicable law. The loan agreement given to P Corporation does not itemize the fees that 
T Corporation is charging. A does not give T Corporation's written fee disclosure to any 
officer or employee of P Corporation. Notice is imputed to P Corporation of the fees 
charged by T Corporation. 

 
(3). Legal consequences--acquisition of property. An agent who acquires property for a 

principal may know or have reason to know material facts about the property, including facts 
relevant to other persons' interests and claims. Notice of such facts is generally imputed to the 
principal. 
 
Illustrations: 
 

18. P retains A to purchase Blackacre for P from S. A knows that T has an 
unrecorded equitable interest in Blackacre. A does not tell P and purchases Blackacre for 
P. P takes Blackacre subject to T's interest but may have an action against A. See § 8.11, 
which states an agent's duty to furnish material information to the principal. 

 
19. P retains A to purchase Blackacre for P from S. A learns that neighboring 

structures obstruct the scenic view from portions of Blackacre. Based on statements 
previously made to P by S, P believes that Blackacre enjoys unobstructed scenic views. A 
does not tell P what A has learned and purchases Blackacre for P. P seeks to rescind the 
purchase on the basis that P believed Blackacre's scenic view to be unobstructed. Notice 
of the fact of the obstruction, known to A, is imputed to P. P may have a claim against A. 
See § 8.11. 
 
. . .  
 
(5). Legal consequences--timeliness of action. . . . [K]nowing [a] fact or having reason to 

know it [might] determine[] when the applicable statute of limitations begins to run. Likewise, 
knowledge of a fact or reason to know it may determine whether a claim has been made or notice 
has been given in a timely fashion under an insurance policy or other contract stating how one 
party may assert a claim against another. . . .  

 
(6). Legal consequences--ratification. If notice is imputed to a principal of a fact that an 

agent knows or has reason to know, the principal may be held to have ratified an act for which an 
agent lacked actual or apparent authority if the principal manifests assent to the act or otherwise 
consents to it. . . . .  
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f. Time when notice is imputed to principal.  . . . Notice of a fact that an agent learns 
following the termination of the agent's actual authority is not imputed to the principal. . . .  
However, if an agent acts with apparent authority in dealing with a third party, notice is imputed 
to the principal of material facts that the agent knows or has reason to know when knowledge of 
those facts is material to the principal's legal relations with the third party. 

 
 . . .  
 
§ 5.04 An Agent Who Acts Adversely To A Principal 
 

For purposes of determining a principal's legal relations with a third party, notice of 
a fact that an agent knows or has reason to know is not imputed to the principal if 
the agent acts adversely to the principal in a transaction or matter, intending to act 
solely for the agent's own purposes or those of another person. Nevertheless, notice 
is imputed 
 

(a) when necessary to protect the rights of a third party who dealt with the 
principal in good faith; or 
 
(b) when the principal has ratified or knowingly retained a benefit from the 
agent's action. 
 

A third party who deals with a principal through an agent, knowing or having 
reason to know that the agent acts adversely to the principal, does not deal in good 
faith for this purpose. 

 
Comment: 
 

. . .  
 
CHAPTER 6.  CONTRACTS AND OTHER TRANSACTIONS WITH THIRD PARTIES 

TOPIC 1.  PARTIES TO CONTRACTS 
 

§ 6.01 Agent For Disclosed Principal 
 

When an agent acting with actual or apparent authority makes a contract on behalf 
of a disclosed principal, 
 

(1) the principal and the third party are parties to the contract; and 
 
(2) the agent is not a party to the contract unless the agent and third party 
agree otherwise. 

 
Comment: 
 
 . . .  



 46 Back to Top Back to the Summary of Contents 

 
Illustration: 
 

1. P, a wine merchant, engages A to dispose of portions of P's inventory. P directs 
A to sell all of P's inventory of French wines to T, another wine merchant. A makes an 
offer to T on P's behalf. T replies: "I do not believe that you have authority to sell all of 
P's French wine, but I will chance it and accept the offer." There is a contract between P 
and T. A had actual authority to bind P, although T doubts whether this is so. 

 
. . .  

 
Illustration: 
 

2. T, who owns and operates a bakery, desires to go into the supermarket 
business. T approaches A, who is the district manager of P Corporation, a franchisor of 
supermarkets. A tells T that for $18,000 P Corporation will establish T in a supermarket. 
A also advises T to move to another town and buy a small grocery to gain experience. T 
does so. Representatives from P Corporation's home office visit T's grocery operation and 
inspect T's financial records. Later A advises T to sell both the bakery and the grocery, 
saying "Everything is ready to go. Get your money together and we are set." T complies, 
incurring a capital loss on each sale and forgoing expected profits from the summer 
tourist trade. Still later, A tells T that considerably more than an $18,000 investment will 
be needed. Negotiations among T, A, and A's superiors at P Corporation collapse. At the 
point of collapse, many details of the proposed agreement between T and P Corporation 
are unresolved. P Corporation is subject to liability to T if A acted with actual or apparent 
authority in A's dealings with T. P Corporation's liability may be limited to T's actual 
losses sustained in reasonable reliance on promises made by A, including loss from the 
sale of the grocery and the bakery and T's expenses for moving and temporary 
accommodations. 

 
 

 
Illustration: 
 

3. Same facts as Illustration 1, except that A tells T that, if T buys P's inventory of 
French wines, A will sell wine racks to T. T accepts. A fails to deliver the wine racks. A's 
failure to perform does not affect P's liability to T, or T's liability to P, on the contract for 
the wine. 

 
. . . 
 
c. Contract made on behalf of a disclosed principal. . . . [A] principal may be disclosed 

even though the contract does not name or identify the principal; it is sufficient that the third 
party has notice of the principal's identity. Compare § 1.04(2)(a) with § 1.04(2)(c). Unless the 
contract explicitly excludes the principal as a party, parol evidence is admissible to identify a 
principal and to subject the principal to liability on a contract made by an agent. The parol-
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evidence rule does not bar proof that an agent made a contract on behalf of a principal. In 
contrast, the rule bars proof offered to delete a person identified in a contract as a party to that 
contract. . . .  

 
Illustrations: 
 

4. P, a farmer, incorporates the farm business under the name "P Farms Corp." P 
operates the business of P Farms Corp. as its chief executive officer. On behalf of and in 
the name of P Farms Corp., P purchases supplies on credit from T. P is not a party to, and 
is not subject to liability on, contracts between P Farms Corp. and T. 

 
5. Same facts as Illustration 4, except that P purchases the supplies for delivery to 

the farm but does not specify whether P buys them in the name of P Farms Corp. Parol 
evidence would be necessary to resolve the ambiguity whether P and T intended P 
personally or P Farms Corp. to be the party to the contract. 

 
6. Same facts as Illustration 4, except that P does not incorporate the farming 

business. Instead, P leases the farm land to S, P's son, who operates the farm business 
using the assumed name "P Farms." P continues to live in a residence on the farm. S 
purchases supplies for the farm on credit from T, which T delivers to the farm. All of S's 
purchases are pursuant to orders signed "P Farms--S." P occasionally signs receipts for 
the supplies when T delivers them. Unless parol evidence so establishes, P is not a party 
to contracts between S and T. S is a party to contracts with T. 

 
7. P, who owns and operates a farm, retains A to buy livestock, instructing A not 

to disclose P's name or identity if A is able to buy the livestock without doing so. A 
attempts to buy livestock from T, saying that A is acting on behalf of a principal. T 
refuses to sell without knowing the identity of A's principal. A names P. T replies, "P will 
be good for the price." T and A draft a sales contract that names A as the purchaser. T 
delivers the livestock to A, who delivers them to P. It may be inferred that P is a party to 
the contract although the contract names A and not P as the purchaser. 

 
. . . 
 
Whether the existence and identity of any principal have been disclosed are questions of 

fact. The third party with whom an agent deals does not have a burden of inquiry. . . . A third 
party will be treated as having notice of an agency relationship if the third party has actual 
knowledge of it or reason to know of it or if the third party has been given a notification of it . . . 
. 

 
A principal has not been disclosed simply because a third party could conceivably have 

discovered that the agent acted as the principal's representative. . . .  
  
Absent explicit disclosure to the third party, an agent may argue that the circumstances 

surrounding the agent's dealings with the third party gave the third party reason to know that the 
agent dealt only as the principal's representative. . . .  
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Ordinarily, to avoid personal liability on a contract, an agent must disclose the principal's 

identity at the time of making the contract. . . .  
 

Illustration: 
 

8. A manages commercial buildings on behalf of the limited partnerships that own 
them. A enters into a contract with T under which T will provide janitorial services for 
three years to the buildings in exchange for monthly payments, but A does not disclose to 
T that A acts only as the representative of the buildings' owners. Several months later, A 
tells T that A acts only as the buildings' manager and discloses the identity of their 
owners. T continues to perform janitorial services. A is not personally liable for the 
monthly payments that became due to T after A disclosed the identity of the buildings' 
owners. 

 
 . . .  
 

d. Agreement that agent shall be a party to contract 
(1). In general. . . . Loose usage by an agent of such terms as "I," "me," "mine," "we," or 

"ours" in referring to a business does not, standing alone, constitute a manifestation of assent to 
be bound personally but may corroborate other evidence. 

 
. . .  

 
. . .  If a contract names both the principal and the agent, in the absence of a manifestation 

to the contrary the agent is not a party to the contract if the contract indicates that the agent is 
named only as agent. Such an indication may be made in many ways. These include statements 
of: (1) the principal's name followed by the agent's name preceded by a preposition such as "by" 
or "per"; and (2) the agent's name followed by the principal's name, separated by a word or 
phrase such as "for," "agent of," "agent for," "as agent of," or "on behalf of." . . . 
 
§ 6.02 Agent For Unidentified Principal 
 

When an agent acting with actual or apparent authority makes a contract on behalf 
of an unidentified principal, 
 

(1) the principal and the third party are parties to the contract; and 
 
(2) the agent is a party to the contract unless the agent and the third party 
agree otherwise. 

 
Comment: 
 
 . . .  
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c. Contract made on behalf of unidentified principal. . . . Ordinarily it is the agent who 
provides notice of the principal's identity. However, the source of the third party's enlightenment 
is irrelevant to the legal relations among the parties. . . .  

 
. . .  
 
A person who wishes to act as an undisclosed or unidentified principal to a contract may 

provide instructions to an agent prohibiting disclosure of the principal's existence or identity in 
the agent's dealings with third parties on the principal's behalf. . . . By acting contrary to the 
principal's instructions, the agent becomes subject to liability . . .  
 
 . . .  
 

d. Notice of principal's identity and agent's status. A third party has notice of a principal's 
identity when, regardless of the source, the third party has notice of facts reasonably sufficient to 
identify the principal. . . . 

 
. . .  

 
§ 6.03 Agent For Undisclosed Principal 
 

When an agent acting with actual authority makes a contract on behalf of an 
undisclosed principal, 
 

(1) unless excluded by the contract, the principal is a party to the contract; 
 
(2) the agent and the third party are parties to the contract; and 
 
(3) the principal, if a party to the contract, and the third party have the same 
rights, liabilities, and defenses against each other as if the principal made the 
contract personally, subject to §§ 6.05-6.09. 

 
Comment: 
 
 . . .  
 

b. Rationales for contractual liability. . . .  [W]ell-settled doctrine treats an undisclosed 
principal as a party to a contract that an agent makes on behalf of the principal, unless the 
contract excludes the principal as a party. 

 
. . .  
 

Illustration: 
 

1. A, the sole proprietor of a construction business, deals over several years with 
T, who is in the building-supplies business. A maintains an account with T that requires 
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A to pay for supplies 30 days following delivery. Without notice to T, A incorporates A's 
business as "A Construction Corp." and transfers to A Construction Corp. ownership of 
all assets used by A in operating the business. A continues to run the business as before 
and continues to purchase supplies on credit from T. Both A and A Construction Corp. 
are subject to liability for payment owed to T for supplies delivered by T to A's business 
after A incorporates it. A acted as the agent of A Construction Corp., A's undisclosed 
principal. 

 
. . .  
 
c. Contract made on behalf of undisclosed principal. . . .  
 
An undisclosed principal only becomes a party to a contract when an agent acts on the 

principal's behalf in making the contract. Thus, an undisclosed principal does not become a party 
to a contract when the agent does not intend to act for the principal. Factual circumstances at the 
time the agent acts are relevant to proving the agent's intention. 
 
Illustration: 
 

2. P authorizes A to buy a particular computer from T in A's name for P and gives 
A the money necessary for the purchase. Instead, A purchases the computer from T on 
A's own credit, intending to abscond with both the computer and P's money. P is not 
liable to T on the contract for the computer. A did not intend to act on P's account in 
purchasing the computer. 

 
A principal is undisclosed if, at the time a contract is made, the third party with whom the 

agent deals has no notice that the agent is acting on behalf of a principal. It is a question of fact 
whether the third party has received sufficient notice that the contract is made with an agent who 
represents a principal and sufficient notice of that principal's identity. The third party is not 
subject to a duty to discover the principal's existence or identity; the responsibility is the agent's 
if the agent wishes to avoid personal liability on the contract. However, a third party may have 
sufficient notice of the principal's existence or identity from sources apart from the agent. 
 
Illustrations: 

 
3. A, the President of P College, hires T, an architect, to prepare plans for a new 

college building. T has reason to know that A contracts on behalf of P College. 
 
4. A is the President of P Corporation, which owns a large ranch. A hires T to 

grind stumps on ranch property. T knows that the ranch property is large and that the 
ranch uses a trade name, "Rocking D Ranch." T's knowledge of these facts does not give 
T reason to know that A makes the stump-grinding contract on behalf of P Corporation. 

 
. . .  
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. . . [A]n undisclosed principal and an agent may agree that the agent alone shall be liable 
on a contract. An agreement between an undisclosed principal and an agent cannot effectively 
exclude the principal as a party to the contract because the third party has not assented to such 
exclusion. 

 
. . .  
 

§ 6.04 Principal Does Not Exist Or Lacks Capacity 
 

Unless the third party agrees otherwise, a person who makes a contract with a third 
party purportedly as an agent on behalf of a principal becomes a party to the 
contract if the purported agent knows or has reason to know that the purported 
principal does not exist or lacks capacity to be a party to a contract. 

 
Comment: 
 

. . .  
 

b. Parties to contract when principal does not exist or lacks capacity. . . . [Despite the 
rule stated here,] [a]n agent does not become a party to a contract made on behalf of a disclosed 
principal who[se] [only lack of capacity is that the principal] has power to avoid contracts made 
on the principal's behalf, such as a minor. 

 
. . . [T]he purported agent and the third party may manifest agreement that the purported 

agent shall not become a party to a contract. For example, they may structure their agreement as 
an offer made by the third party that may be accepted only by the person whom the agent 
purports to represent if and when that person comes into existence. To constitute an option 
contract, the third party's offer must consist of a promise that meets the requirements for 
formation of a contract and that limits the third party's power to revoke the offer. . . .  

 
If a person purporting to act as an agent does not know or have reason to know that the 

purported principal does not exist or lacks capacity, either the purported agent or the third party 
may be able to avoid the contract by showing that both were mistaken about a basic assumption 
on which the contract was made that has a material effect on the exchange of performances. . . .  

 
. . .  

 
Illustration: 
 

1. P gives A a power of attorney that authorizes A to sell P's computer. P dies. 
Knowing that P has died, A sells the computer to T, expressly warranting its reliability. 
The computer proves unreliable. A is subject to liability to T for breach of warranty. A 
knew of P's death when A contracted to sell P's computer to T. 

 
c. Contracts made on behalf of entities yet to be formed. . . .  
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Illustration: 
 

2. A is the president and sole shareholder of "Marketing Designs, Inc." Wishing to 
do business as a wholesaler of seafood, A makes a contract to purchase salmon from T, a 
fish importer. A expressly makes the contract on behalf of "Boston International Seafood 
Exchange, Inc.," believing that the name more closely identifies A with the seafood 
industry. A knows that Boston International Seafood Exchange, Inc., does not exist. 
Payment for the salmon is not made as required by the contract. A is subject to liability 
on the contract with T. As A knew, the corporation on whose behalf A purportedly made 
the contract did not exist. 

 
. . .  Promoters of entities yet-to-be-formed may find it attractive and even imperative to 

obtain binding commitments from third parties before the formal process of organization has 
been completed. . . . When an entity comes into existence, it may adopt the contract made by the 
promoter. . . . An entity's adoption of a contract made by a promoter does not by itself release the 
promoter from any individual liability that the promoter may have on the contract. . . . 

 
If a promoter enters into a contract with a third party on behalf of an entity that has not 

yet commenced legal existence, the entity itself cannot be a party to the contract prior to its 
existence. This is so whether the contract purports to be made on behalf of an entity 
characterized as one yet to be formed or characterizes the entity as one presently in existence. If 
the contract is to bind the third party prior to the entity's existence, unless the relationship is 
structured as an option that may be exercised by the entity when formed, either the promoter or 
someone else must be liable on the contract. The parties' intention must often be determined on 
the basis of inferences to be drawn from the circumstances, which include whether the promoter 
and the other party are aware that the entity does not yet exist. A third party may agree in a 
contract made by a promoter to release the promoter's liability when and if the entity adopts the 
contract. In the absence of an express agreement by the third party to release the promoter, some 
cases permit the promoter to establish that the parties intended that the promoter would not be 
personally liable. An entity may adopt a contract made by a promoter by accepting its benefits 
with knowledge of its terms. . . . 2 

 
 . . .  
 
CHAPTER 6.  CONTRACTS AND OTHER TRANSACTIONS WITH THIRD PARTIES 

TOPIC 2.  RIGHTS, LIABILITIES AND DEFENSES 
TITLE B.  SUBSEQUENT DEALINGS BETWEEN THIRD PARTY AND PRINCIPAL OR 

AGENT 
 
 
§ 6.07 Settlement With Agent By Principal Or Third Party 

                                                 
2 [Note that there is a minor technical diffference between the “adoption” of previously made contracts, which is 

discussed here, and “ratification” of those contracts.  As the comment here suggests, a yet-to-be-formed entity 
cannot ratify a previously existing contract, but can only adopt it.  The difference between the two things concerns 
the effective date of contract liabilities that are ratified and those that are adopted.  The issue is discussed further in 
Re(3) § 4.04, coment c, which we will read in connection with Class 8. — CLS] 
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(1) A principal's payment to or settlement of accounts with an agent discharges the 
principal's liability to a third party with whom the agent has made a contract on the 
principal's behalf only when the principal acts in reasonable reliance on a 
manifestation by the third party, not induced by misrepresentation by the agent, 
that the agent has settled the account with the third party. 
 
(2) A third party's payment to or settlement of accounts with an agent discharges 
the third party's liability to the principal if the agent acts with actual or apparent 
authority in accepting the payment or settlement. 
 
(3) When an agent has made a contract on behalf of an undisclosed principal, 
 

(a) until the third party has notice of the principal's existence, the third 
party's payment to or settlement of accounts with the agent discharges the 
third party's liability to the principal; 
 
(b) after the third party has notice of the principal's existence, the third 
party's payment to or settlement of accounts with the agent discharges the 
third party's liability to the principal if the agent acts with actual or 
apparent authority in accepting the payment or settlement; and 
 
(c) after receiving notice of the principal's existence, the third party may 
demand reasonable proof of the principal's identity and relationship to the 
agent. Until such proof is received, the third party's payment to or settlement 
of accounts in good faith with the agent discharges the third party's liability 
to the principal. 

 
Comment: 
 

. . . 
 
 
§ 6.09 Effect Of Judgment Against Agent Or Principal 
 

When an agent has made a contract with a third party on behalf of a principal, 
unless the contract provides otherwise, 
 

(1) the liability, if any, of the principal or the agent to the third party is not 
discharged if the third party obtains a judgment against the other; and 
 
(2) the liability, if any, of the principal or the agent to the third party is 
discharged to the extent a judgment against the other is satisfied. 

 
Comment: 
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. . .  
 

c. Judgment on contract made on behalf of undisclosed principal. [At one time, at 
common law, it was believed that] when an agent made a contract on behalf of an undisclosed 
principal, . . . the third party contracted for only one cause of action and one judgment and must 
elect between principal or agent. . . .  

 
Although the election rule is supported by many cases, the better rule, stated in several 

recent and well-reasoned opinions and by statute in New York, is that only the satisfaction of a 
judgment discharges the liability of an undisclosed principal or an agent who made a contract on 
behalf of an undisclosed principal. The "satisfaction" rule is consistent with the contemporary 
view that a judgment against one person who is liable for a loss does not terminate the claim that 
the injured party may have against another party who may also be liable for the loss. . . .  

 
. . .  
 
If a third party obtains a judgment against a principal or against the agent and the 

judgment is not fully satisfied, the third party's recovery against both parties may not exceed the 
amount of the judgment. . . .  
 
 
CHAPTER 6.  CONTRACTS AND OTHER TRANSACTIONS WITH THIRD PARTIES 

TOPIC 2.  RIGHTS, LIABILITIES AND DEFENSES 
TITLE C.  AGENT’S WARRANTIES AND REPRESENTATIONS 

 
 
§ 6.10 Agent's Implied Warranty Of Authority 
 

A person who purports to make a contract, representation, or conveyance to or with 
a third party on behalf of another person, lacking power to bind that person, gives 
an implied warranty of authority to the third party and is subject to liability to the 
third party for damages for loss caused by breach of that warranty, including loss of 
the benefit expected from performance by the principal, unless 
 

(1) the principal or purported principal ratifies the act as stated in § 4.01; or 
 
(2) the person who purports to make the contract, representation, or 
conveyance gives notice to the third party that no warranty of authority is 
given; or 
 
(3) the third party knows that the person who purports to make the contract, 
representation, or conveyance acts without actual authority. 

 
Comment: 
 

. . .  
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b. Agent's implied warranty of authority--in general. . . .  [In addition to the basis of 

liability stated here, a] representation [of authority by a purported agent] is known by its maker 
to be false, or if it is made negligently, the person who makes the representation may become 
subject to tort liability . . . , or, under some circumstances, criminal liability [under the law of 
criminal fraud]. 

 
. . .  
 

Illustrations: 
 

1. A and B are co-owners of property. A executes a lease of the property to T, 
signing the lease on two separate lines, one below the other: "A; A as agent for B." A had 
no actual or apparent authority to sign on B's behalf. Unless B ratifies A's action, A is 
subject to liability to T for loss to T resulting from T's reliance on A's implied 
representation that A had power to bind B. 

 
2. T owns a seaside vacation home and, wishing to obtain insurance against 

damage to the property, including damage that a hurricane may cause, contacts A, an 
insurance broker. A tells T that coverage for hurricane loss to vacation homes is very 
expensive but that A has been able to arrange comprehensive coverage, including 
coverage for hurricane damage, with P Insurance Company. T pays A the amount that A 
tells T is due for the first month's premium. A tells T that P Insurance Company will 
issue a written policy in due course, which A will deliver to T. In fact, P Insurance 
Company has not actually or apparently authorized A to bind it to cover risks associated 
with hurricanes. A is subject to liability to T for loss to T resulting from T's reliance on 
A's implied representation that A had power to bind P Insurance Company to an 
insurance policy covering hurricane damage. 

 
3. A, a mortgage broker claiming to act as agent for P Corporation, makes an oral 

contract to sell mortgage-backed securities owned by P Corporation to T Bank. A acted 
with neither actual nor apparent authority. A is subject to liability to T Bank for loss to T 
Bank resulting from T Bank's reliance on A's implied representation that A had power to 
bind P Corporation. 
 
. . .  
 
The measure of recovery for breach of an implied warranty of authority should reflect the 

fact that the third party may have been deprived of a benefit that the third party would have 
realized, had the principal been bound as the agent purported to have authority to do. . . . 

 
If a contract with the principal would not have benefited the third party, the third party 

has suffered no expectation damages. Thus, if the principal is unable to perform under the 
contract at the time the agent purportedly binds the principal to it or if the principal would have 
had a defense to enforcement of the contract, the contract would not have been of benefit to the 
third party had the principal been bound. . . .  
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A person may be subject to liability when a third party suffers a loss because the person 

purported to bind another by making a promise on another's behalf when the person should have 
reasonably expected the promise to induce action or forbearance on the part of the third party. 
Thus, a promise, not supported by consideration, purportedly made on behalf of another may be 
the basis of liability for breach of the maker's implied warranty of authority. 

 
c. When no warranty of authority is implied. Whether a person makes an implied 

representation of authority is a question of fact to be determined by inferences to be drawn from 
the person's conduct. No implied warranty of authority is deemed to have been given to a third 
party by one purporting to act as an agent on behalf of another when the purported agent 
expressly states that no warranty is given. It is a question of fact whether the manner in which 
the purported agent made the statement was effective as a manifestation made to the third party. 
If the agent gives the third party indicia of authority and a reasonable opportunity to examine 
them, the third party may evaluate the indicia. If the third party then enters into a contract with 
the person purporting to act as agent, the third party does not rely on an implied representation of 
authority. However, by presenting indicia of authority to the third party, the purported agent 
impliedly represents that the agent believes that the indicia are genuine and that no material fact 
has been withheld. 
 
Illustrations: 
 

4. P, who manufactures children's clothing, has often sold clothing to T, who 
owns a children's boutique and deals with P through A, a manufacturer's representative. A 
receives an e-mail that purports to come from P and that authorizes A to make a contract 
with T on P's behalf. A has no reason to believe that the e-mail is not authentic. A prints 
an accurate copy of the e-mail and gives it to T to examine. T decides to proceed. A then 
makes a contract on P's behalf with T that is consistent with the statement of authority in 
the e-mail. If the e-mail does not constitute a manifestation made by P, A is not subject to 
liability to T on an implied warranty of authority. 
 

5. Same facts as Illustration 4, except that, before giving a copy of the e-mail to T, 
A receives a telephone call from P informing A that the e-mail was only a prank sent by 
P's child without P's consent. A does not tell T about the telephone call. A is subject to 
liability to T for breach of A's implied warranty of authority. A also made a fraudulent 
misrepresentation to T. See Restatement Second, Torts § 529. By giving T a printed copy 
of the e-mail, A impliedly represented that A withheld no material facts from T. 
 
. . .  

 
Illustration: 
 

6. Same facts as Illustration 1, except that A agrees to lease the property to T, 
once again signing B's name without having actual authority to do so. During the lease 
negotiations, A tells T that B does not want to lease the property and that T will need to 
deal with B directly. T does not do so. A is not subject to liability to T for breach of an 
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implied warranty of authority. A may be subject to liability to T if A's written 
representation of authority to T was tortious and if T appropriately relied on A's written 
representation rather than on A's oral statement concerning B's desire not to lease the 
property. 

 
An agent for an undisclosed principal does not purport to be acting on behalf of another 

person. Thus, when an agent represents an undisclosed principal, no warranty of authority is 
implied, even when the agent erroneously believes that a contract or representation has been 
made with actual authority. 

. . .  
 
§ 6.11 Agent's Representations 
 

(1) When an agent for a disclosed or unidentified principal makes a false 
representation about the agent's authority to a third party, the principal is not 
subject to liability unless the agent acted with actual or apparent authority in 
making the representation and the third party does not have notice that the agent's 
representation is false. 
 
(2) A representation by an agent made incident to a contract or conveyance is 
attributed to a disclosed or unidentified principal as if the principal made the 
representation directly when the agent had actual or apparent authority to make the 
contract or conveyance unless the third party knew or had reason to know that the 
representation was untrue or that the agent acted without actual authority in 
making it. 
 
(3) A representation by an agent made incident to a contract or conveyance is 
attributed to an undisclosed principal as if the principal made the representation 
directly when 
 

(a) the agent acted with actual authority in making the representation, or 
 
(b) the agent acted without actual authority in making the representation but 
had actual authority to make true representations about the same matter. 
 

The agent's representation is not attributed to the principal when the third party 
knew or had reason to know it was untrue. 
 
(4) When an agent who makes a contract or conveyance on behalf of an undisclosed 
principal falsely represents to the third party that the agent does not act on behalf of 
a principal, the third party may avoid the contract or conveyance if the principal or 
agent had notice that the third party would not have dealt with the principal. 

 
Comment: 
 

. . .  



 58 Back to Top Back to the Summary of Contents 

 
b. Agent's representation concerning agent's own authority. An agent's own statements 

about the nature or extent of the agent's authority to act on behalf of the principal do not create 
apparent authority by themselves. An agent acts with apparent authority only when a third party's 
belief that the agent acts with authority is reasonable and is traceable to a manifestation made by 
the principal. . . . 
 
Illustrations: 
 

1. P, who owns a tree nursery, tells T, who owns a garden center, that A is 
authorized to sell P's trees only at prices set by P and communicated by P to T. A tells T 
that A now has P's authority to set the prices for P's trees. A's statement to T does not by 
itself create apparent authority to bind P to sell trees to T at prices set by A. 

 
. . .  
 
However, a principal's manifestation may invite a third party to deal with the principal on 

a basis to be stated by the agent. If so, representations made by the agent may create apparent 
authority when the principal's manifestation incorporates them by reference. . . .  
 
Illustrations: 
 

3. P, who deals in cattle, retains A to buy cattle for P. P tells T, another cattle 
dealer, that A has authority to buy cattle when the market price of cattle in Mexico 
reaches a certain point. T makes a contract to sell cattle to A on P's account, relying on 
A's untruthful statement that the price of cattle in Mexico has reached the point specified 
by P. P is not subject to liability on the contract. By stating that A's authority to buy cattle 
was contingent on a price in a particular market, P did not invite T to rely on A's 
statement whether that contingency had occurred. 

 
4. Same facts as Illustration 3, except that P tells T that A has authority to buy 

cattle "when the Mexican market hits the right price." T asks what that price might be. P 
replies: "A will tell you." P has invited T to deal on terms to be stated by A. P is subject 
to liability on a contract A makes with P even though the price stated by A to be the right 
price in the Mexican market is not the right price as P defines it. 

 
5. P, who owns an antique store, marks the sales price on items displayed for sale 

in a code. For the use of P's sales force, P maintains a register that matches the codes with 
prices stated in dollars. T, a customer in the store, asks A, a clerk in the store, the price of 
a clock that attracts T's interest. A looks up the price in the register but, misreading it, 
quotes a lower price to T. The price quoted to T is not so low that T has reason to know 
that A has erred. T agrees to buy the clock at the price quoted by A. P is subject to 
liability on the contract to sell the clock to T at the price quoted by A. By making sales 
prices available only to P's sales force but not to customers, P invited T to deal with P on 
the basis of prices made known to T by A. 
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6. Same facts as Illustration 5, except that A accurately quotes the price in P's 
register. T asks A whether A knows when the clock was manufactured. A replied, "I'll be 
in trouble if P knows I told you because P does not permit sales clerks to answer those 
kinds of questions. But I know that the clock was manufactured in 1890." A is mistaken 
about the date. T buys the clock at the price A quoted and later wishes to return it when T 
discovers that the clock was manufactured more recently than 1890. T is bound by the 
contract with P. T has reason to know that A did not have authority to make a 
representation about the clock's age. On claims that T may have against A, see § 7.01. 
 
. . .  
 

 d. Agent for undisclosed principal misrepresents relationship to third party. When an 
agent deals with a third party on behalf of a principal but does not disclose the principal's 
existence, the agent does not impliedly represent that the agent does not act on behalf of a 
principal. This is so because in most cases the principal's involvement is not material to the third 
party’s decisionmaking. That is, most parties decide to commit themselves to transactions on the 
basis of the price and other substantive terms plus an assessment of the likelihood that the other 
party will perform duties that the contract creates. An undisclosed principal’s involvement 
ordinarily should not affect the price and other substantive terms of the contract. Moreover, an 
agent who makes a contract with a third party on behalf of an undisclosed principal becomes a 
party to the contract. See § 6.03(2). This enables the third party to assess the likelihood of 
performance under the contract by the party with whom it believes the contract is made. 
 
 . . . The third party may . . . ask the person with whom it deals whether that person acts as 
agent for an undisclosed principal. If the agent declines to answer the question, the agent has 
made no representation to the third party. If the agent answers the third party’s question falsely, 
the agent has made a false representation to the third party. This is a basis on which the third 
party may avoid a contract made with the agent on behalf of the undisclosed principal if the 
agent had notice that the third party would not have dealt with the principal. 
 
 An undisclosed principal or the agent who acts on the principal’s behalf, or both, may 
know or have reason to know that a third party would not deal with the principal, if the third 
party knew the principal’s identity. Mere doubts or suspicions about the third party’s willingness 
to deal with the principal do not constitute reason to know that the third party would not deal 
with the principal. It is necessary that the third party manifest its unwillingness to deal with the 
principal, including an unwillingness to deal with anyone except the agent, and that the principal 
or the agent have reason to know of the manifestation. If the third party has made such a 
manifestation and the principal or the agent knows or has reason to know of it, the third party 
may avoid the contract, as stated in subsection (4), because of the agent's misrepresentation. 
 
. . .  
 

CHAPTER 7.  TORTS—LIABILITY OF AGENT AND PRINCIPAL 
TOPIC 1.  AGENT’S LIABILITY 

 
§ 7.01 Agent's Liability To Third Party 
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An agent is subject to liability to a third party harmed by the agent's tortious 
conduct. Unless an applicable statute provides otherwise, an actor remains subject 
to liability although the actor acts as an agent or an employee, with actual or 
apparent authority, or within the scope of employment. 

 
Comment: 
 

. . .  
 

§ 7.02 Duty To Principal; Duty To Third Party 
 

An agent's breach of a duty owed to the principal is not an independent basis for the 
agent's tort liability to a third party. An agent is subject to tort liability to a third 
party harmed by the agent's conduct only when the agent's conduct breaches a duty 
that the agent owes to the third party. 

 
Comment: 
 

. . .  
 

 
CHAPTER 7.  TORTS—LIABILITY OF AGENT AND PRINCIPAL 

TOPIC 2.  PRINCIPAL’S LIABILITY 
 
 
§ 7.03 Principal's Liability—In General 
 

(1) A principal is subject to direct liability to a third party harmed by an agent's 
conduct when 
 

(a) as stated in § 7.04, the agent acts with actual authority or the principal 
ratifies the agent's conduct and 
 

(i) the agent's conduct is tortious, or 
 
(ii) the agent's conduct, if that of the principal, would subject the 
principal to tort liability; or 
 

(b) as stated in § 7.05, the principal is negligent in selecting, supervising, or 
otherwise controlling the agent; or 
 
(c) as stated in § 7.06, the principal delegates performance of a duty to use 
care to protect other persons or their property to an agent who fails to 
perform the duty. 
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(2) A principal is subject to vicarious liability to a third party harmed by an agent's 
conduct when 
 

(a) as stated in § 7.07, the agent is an employee who commits a tort while 
acting within the scope of employment; or 
 
(b) as stated in § 7.08, the agent commits a tort when acting with apparent 
authority in dealing with a third party on or purportedly on behalf of the 
principal. 

 
Comment: 
 

. . .  
 
d. Agents with multiple principals. . . .  
 
(1). Subagency. . . .  When a subagent is an employee, as defined in § 7.07(3), of the 

appointing agent, the appointing agent is subject to vicarious liability for torts committed by the 
subagent within the scope of employment. . . .  Both the appointing agent and the principal are 
subject to vicarious liability when a subagent acts with apparent authority in committing a tort, as 
stated in § 7.08. . . .  

 
. . .  An agent who has authority to hire a coagent is not subject to vicarious liability for 

the coagent's tortious conduct. 
 
(2). "Lent employees," or "borrowed servants." . . . 
 
When an actor negligently injures a third party while performing work for the firm that 

has contracted for the actor's services, the question is whether that firm (often termed the "special 
employer") or the initial employer (often termed the "general employer"), or both, should be 
subject to liability to the third party. . . . It is a question of fact whether a general or a special 
employer, or both, have the right to control an employee's conduct [and therefore subject to 
liability under the rule of respondeat superior in § 7.07] . . . .  

 
Many cases allocate liability in this context on the basis that a general employer has an 

exclusive right of control over employees assigned to work for clients of the general employer. . . 
.  However, a significant number of cases allocate liability to a special employer on the basis of 
its right and ability to direct a borrowed employee's specific actions in its workplace. . . . 

 
(3). Officers of interrelated entities. The fact that a corporation or other entity owns a 

majority of the voting equity in another entity does not create a relationship of agency between 
them or between each entity and the other's agents. Likewise, common ownership of multiple 
entities does not create relationships of agency among them. . . .  

 
When the same individuals serve multiple entities as their officers, directors, or 

employees, it may become necessary to determine the entity to which an individual's conduct 
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should be attributed. There is a general presumption that contracts and other transactions entered 
into by a shared officer are attributed to the entity for which the officer purports to be acting. . . .  

 
e. Punitive damages. . . . Punitive damages may . . . be awarded against a principal when 

the principal is subject to vicarious liability for the agent's tortious conduct if punitive damages 
could be awarded against the agent under applicable law in the relevant jurisdiction. . . . 
 
§ 7.05 Principal's Negligence In Conducting Activity Through Agent; Principal's Special 
Relationship With Another Person 
 

(1) A principal who conducts an activity through an agent is subject to liability for 
harm to a third party caused by the agent's conduct if the harm was caused by the 
principal's negligence in selecting, training, retaining, supervising, or otherwise 
controlling the agent. 
 
(2) When a principal has a special relationship with another person, the principal 
owes that person a duty of reasonable care with regard to risks arising out of the 
relationship, including the risk that agents of the principal will harm the person 
with whom the principal has such a special relationship.3 

 
Comment: 
 

. . .  
 
 
§ 7.07 Employee Acting Within Scope Of Employment 
 

(1) An employer is subject to vicarious liability for a tort committed by its employee 
acting within the scope of employment. 
 
(2) An employee acts within the scope of employment when performing work 
assigned by the employer or engaging in a course of conduct subject to the 
employer's control. An employee's act is not within the scope of employment when it 
occurs within an independent course of conduct not intended by the employee to 
serve any purpose of the employer. 
 
(3) For purposes of this section, 
 

(a) an employee is an agent whose principal controls or has the right to 
control the manner and means of the agent's performance of work, and 
 

                                                 
3 [The comments to § 7.05 indicate that the “special relationship[s]” contemplated in subsection (2) are the 

special duties imposed on some parties by tort law to take more than the simple “reasonable care” for the safety of 
others imposed by the law of negligence.  Examples include the duty of common carriers for their passengers, 
innkeepers for their guests, and schools for their students. —CLS] 



 63 Back to Top Back to the Summary of Contents 

(b) the fact that work is performed gratuitously does not relieve a principal 
of liability. 

 
Comment: 
 

. . .  
c. Conduct in the performance of work and scope of employment. . . .  The fact that the 

employee performs the work carelessly does not take the employee's conduct outside the scope 
of employment, nor does the fact that the employee otherwise makes a mistake in performing the 
work. Likewise, conduct is not outside the scope of employment merely because an employee 
disregards the employer's instructions. . . .  [T]he character, extreme nature, or other 
circumstances accompanying an employee's actions may demonstrate that the employee's course 
of conduct is independent of performing work assigned by the employer and intended solely to 
further the employee's own purposes. . . .  
 
Illustrations: 

 
5. P, who owns a fast-food restaurant, employs A as a junior manager. A's 

assigned work includes attempting to resolve complaints made by customers. T, a 
customer, complains to C, a cashier, when T is not served promptly. C asks for A's 
assistance. A discusses T's complaint with T. T makes profane statements to A in a loud 
voice. While announcing that A will listen to T no longer, A slams A's fist into a nearby 
stack of plastic trays, causing the trays to scatter. T is injured by one of the trays. Under 
applicable law, A's conduct toward T is tortious. P is subject to liability to T. A's action in 
slamming the trays was incidental to performing work that P assigned to A. 
 

6. Same facts as Illustration 5, except that T's statements to A include an 
accusation of misbehavior unrelated to A's work in the restaurant. Same result. A's 
conduct toward T was incidental to performing work that P assigned to T. T's 
introduction of an extramural grievance does not take A's conduct outside the scope of 
A's employment. 
 

7. Same facts as Illustration 6, except that A follows T into the restaurant's 
parking lot and assaults T, stating that A cannot allow T's accusation to go unanswered. P 
is not subject to liability to T. In A's pursuit of and assault on T, A departed from A's 
work and engaged in an independent course of conduct not intended to further P's 
interests. 
 

8. P, who employs A as a truck driver, assigns A the task of hauling a load of 
cargo at night on a road that runs directly from the loading to the delivery point through 
an isolated area with no visible sites of ongoing human activity. Soon after beginning the 
journey, A becomes enraged when T, driving a car immediately behind A's truck, flashes 
the car's high beams. A stops the truck, blocking the road, and approaches T's car, 
holding a length of pipe in a threatening manner. A desists when the driver behind T 
begins to yell at A. Under applicable law, A's conduct toward T is tortious. P is not 
subject to liability to T. In leaving the truck to threaten T, A embarked on a course of 
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conduct independent of performing work assigned to A by P and motivated by A's own 
interests. 
 

9. Same facts as Illustration 8. A next reenters the truck and straightens it so that it 
no longer blocks the highway. T then passes A. For the next 50 miles, A follows T very 
closely and in a manner that T reasonably perceives as threatening. Under applicable law, 
A's conduct toward T is tortious. P is not subject to liability to T. Although A's physical 
actions take the cargo closer to its destination, A, additionally, acted to threaten T, with 
no intention to further P's interests. 

 
. . . Intentional torts and other intentional wrongdoing may be within the scope of 

employment. For example, if an employee's job duties include determining the prices at which 
the employer's output will be sold to customers, the employee's agreement with a competitor to 
fix prices is within the scope of employment unless circumstances establish a departure from the 
scope of employment. Likewise, when an employee's job duties include making statements to 
prospective customers to induce them to buy from the employer, intentional misrepresentations 
made by the employee are within the scope of employment unless circumstances establish that 
the employee has departed from it. 

 
. . .  
 
e. Peregrinations. In general, travel required to perform work, such as travel from an 

employer's office to a job site or from one job site to another, is within the scope of an 
employee's employment while traveling to and from work is not. However, an employer may 
place an employee's travel to and from work within the scope of employment by providing the 
employee with a vehicle and asserting control over how the employee uses the vehicle so that the 
employee may more readily respond to the needs of the employer's enterprise. An employee's 
travel to and from work may also be within the scope of employment if the employee does more 
than simply travel to and from work, for example by stopping for the employer's benefit to 
accomplish a task assigned by the employer. 

 
An employee's travel during the work day that is not within the scope of employment has long 
been termed a "frolic" of the employee's own. De minimis departures from assigned routes are 
not "frolics." A "frolic" may also consist of activity on an employer's premises and within 
working hours, . . . . 

 
f. Definition of employee. For purposes of respondeat superior, an agent is an employee 

only when the principal controls or has the right to control the manner and means through which 
the agent performs work. . . .  The fact that an agent performs work gratuitously does not relieve 
a principal of vicarious liability when the principal controls or has the right to control the manner 
and means of the agent's performance of work. 

 
. . .  
 
Numerous factual indicia are relevant to whether an agent is an employee. These include: 

the extent of control that the agent and the principal have agreed the principal may exercise over 
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details of the work; whether the agent is engaged in a distinct occupation or business; whether 
the type of work done by the agent is customarily done under a principal's direction or without 
supervision; the skill required in the agent's occupation; whether the agent or the principal 
supplies the tools and other instrumentalities required for the work and the place in which to 
perform it; the length of time during which the agent is engaged by a principal; whether the agent 
is paid by the job or by the time worked; whether the agent's work is part of the principal's 
regular business; whether the principal and the agent believe that they are creating an 
employment relationship; and whether the principal is or is not in business. Also relevant is the 
extent of control that the principal has exercised in practice over the details of the agent's work. 

 
§ 7.08 Agent Acts With Apparent Authority 
 

A principal is subject to vicarious liability for a tort committed by an agent in 
dealing or communicating with a third party on or purportedly on behalf of the 
principal when actions taken by the agent with apparent authority constitute the 
tort or enable the agent to conceal its commission. 

 
Comment: 
 

. . .  
 
b. Connection between apparent authority and agent's tortious conduct. . . . [A]pparent-

authority doctrine is operative in explaining a principal's vicarious liability when a third party's 
reasonable belief in an agent's authority to speak or deal on behalf of a principal stems from a 
manifestation made by the principal and it is through statements or dealings that the agent acts 
tortiously. 

 
A principal's liability under the rule stated in this section does not depend on whether the 

principal benefits from the agent's tortious conduct. 
 
Illustrations: 
 

1. P Numismatics Company urges its customers to seek investment advice from 
its retail salespeople, including A. T, who wishes to invest in gold coins, seeks A's advice 
at an office of P Numismatics Company. A encourages T to purchase a particular set of 
gold coins, falsely representing material facts relevant to their value. T, reasonably 
relying on A's representations, purchases the set of coins. P is subject to liability to T. A 
is also subject to liability to T. See § 7.01. 
 

2. Same facts as Illustration 1, except that A persuades T to pay cash for the coins 
and to leave the coins with A so that they may be safely stored by P Numismatics 
Company. A then absconds with both the coins and the cash paid by T. Same results. 

 
A principal is also subject to liability under the rule stated in this section when an agent's 

tortious conduct leads to physical injury. 
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Illustration: 
 

3. O, who owns an office building, retains P, a construction firm, to renovate the 
building. T, a prospective tenant, visits the building. T asks P's site manager, A, whether 
it will be safe for T to inspect a particular group of offices. A tells T to ask G, a security 
guard in the building, saying "G's our point person for safety." G tells T that the offices in 
question are safe to visit although G does not know whether this is so. Unbeknownst to T, 
G is an employee of Guards, Inc., not P. P and Guards, Inc., have instructed A and G 
never to direct prospective tenants within the building, but T neither knows nor has 
reason to know this. T reasonably believes that G, to whom A directs T, has authority to 
answer questions from prospective tenants. T is injured when T falls through the 
weakened flooring in one of the offices. P is subject to liability to T. G is also subject to 
liability. See § 7.01. Guards, Inc., is subject to liability as stated in § 7.07. 

 
A principal is not subject to liability under the rule stated in this section unless there is a 

close link between an agent's tortious conduct and the agent's apparent authority. Thus, a 
principal is not subject to liability when actions that an agent takes with apparent authority, 
although connected in some way to the agent's tortious conduct, do not themselves constitute the 
tort or enable the agent to mask its commission. 
 
Illustrations: 
 

4. P Insurance Company appoints A as an agent with authority to sell policies and 
collect premiums on its behalf. A approaches T, a prospective customer and, after T 
agrees to buy insurance policies through A, furnishes T with policy applications provided 
by P Insurance Company. Complying with a direction in the policy applications, T gives 
A checks in the amount of premiums due on policies that A sells to T. A does not forward 
the premiums to P Insurance Company, instead using the funds for A's own purposes. As 
a consequence, P Insurance Company does not issue the policies to T. T sustains a loss 
covered by policy language. P Insurance Company is subject to liability to T. A acted 
with apparent authority in making statements about insurance policies to be issued by P 
Insurance Company and in collecting premiums. Separately, A's conduct in accepting T's 
premium payments is attributed to P Insurance Co. 
 

5. P Insurance Company appoints A as an agent with authority to sell policies and 
collect premiums on its behalf. A writes an insurance policy on the life of T without T's 
knowledge or consent, forging T's signature on the application and naming B as the 
policy's beneficiary. A then arranges to have T murdered by B, who obtains and cashes 
the check issued by P Insurance Company when it receives notice of T's death. P 
Insurance Company is not subject to liability to T's estate. Neither A nor B acted with 
apparent authority in committing their wrongful acts against T. 
 

6. A, an agent of P Insurance Company, visits T's premises to inventory T's 
property for purposes of renewing a policy of property insurance that P Insurance 
Company has issued to T. Before entering T's premises, A notices a handsome sports car 
parked outside. Upon inquiry from A, T tells A that the car belongs to T and that it is 
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insured by S Insurance Company. After completing the inventory, A returns to T's 
premises and steals T's sports car. P Insurance Company is not subject to liability to T. A 
acted with actual and apparent authority only in inventorying T's property insured by P 
Insurance Company. A does not act with apparent authority in stealing T's car. 
Alternatively, P Insurance Company may be subject to liability to T as stated in § 7.05 if 
it failed to use reasonable care in hiring, supervising, or otherwise controlling A. 
 
. . .  
 
c. Tortious misrepresentations 
 
. . .  
  
A principal is not subject to liability when an agent defrauds a third party unless the agent 

acts with actual or apparent authority to engage in the conduct that perpetrates or conceals the 
fraud. The principal's liability under this rule requires a causal connection more substantial than a 
peripheral or happenstance connection between the fraud and the agent's use of apparent 
authority. 

 
. . .  
 
When a principal is undisclosed, an agent does not act with apparent authority[,] [but] . . . 

an undisclosed principal may be subject to liability for an agent's fraud when the agent acts in the 
principal's affairs or deals with the principal's goods or property, and by so doing is enabled to 
defraud a third party. 
 
 . . .  
 

(3). Negligent misrepresentations. An agent who fails to exercise reasonable care in 
making a representation that the agent has apparent authority to make on behalf of the principal 
subjects the principal to liability to a third party only when the principal has a pecuniary interest 
in supplying such information and the principal owes the third party a duty of care. . . .  

 
. . .  
 
d. Defamation. An agent who acts with apparent authority in making a defamatory 

statement may subject the principal to liability. . . .  
 
When an agent acts without actual authority in making a defamatory statement, or an 

employee makes a defamatory statement outside the scope of employment, the principal is 
subject to liability if the agent or employee acted with apparent authority in making the 
statement. The effectiveness of the defamation--its credibility to those to whom it is published 
and its propensity to harm the person defamed--is often tied to the reputation and thus the 
personality of its publisher. Thus, if an agent speaks with apparent authority on behalf of the 
principal and defames a third party, the principal is subject to liability. 
 



 68 Back to Top Back to the Summary of Contents 

Illustrations: 
 

16. P Department Store, Inc., employs A as a security guard in a store. A accuses 
T of shoplifting in the presence of law-enforcement officials. A's accusation is false. A 
made the accusation without using reasonable care under the circumstances. Under 
applicable law, A was negligent in making the accusation and A was not privileged to 
make it. P Department Store is subject to liability. A's statement to law-enforcement 
officials is a false statement that accuses T of committing a crime. 
 

17. Same facts as Illustration 16, except that A makes the accusation because A 
has a private feud with T. Same result. A acted with apparent authority in making the 
accusation. 
 

 . . .  
 
 

CHAPTER 8.  DUTIES OF AGENT AND PRINCIPAL TO EACH OTHER 
TOPIC 1. AGENT’S DUTIES TO PRINCIPAL 
TITLE A.  GENERAL FIDUCIARY PRINCIPLE 

 
§ 8.01 General Fiduciary Principle 
 

An agent has a fiduciary duty to act loyally for the principal's benefit in all matters 
connected with the agency relationship. 

 
Comment: 
 

. . .  
 
c. Scope of duty. Fiduciary obligation, although a general concept, . . .  var[ies] depending 

on the parties' agreement and the scope of the parties' relationship. . . . 
 

. . . [T]he fiduciary principle is applicable to gratuitous agents as well as to agents who 
expect compensation for their services, and to employees as well as to nonemployee 
professionals, intermediaries, and others who act as agents. . . .  
 

A subagent owes fiduciary duties to the principal as well as to the appointing agent. . . .  
 

An agent's fiduciary duty to a principal is generally coterminous with the duration of the 
agency relationship. However, an agent may be subject to post-termination duties applicable to 
the agent's use of property of the principal and confidential information provided by the principal 
or otherwise acquired in the course of the agency relationship. . . .  Although an agent's fiduciary 
duty to the principal generally begins with the formation of the relationship, in specific 
circumstances a prospective agent may have a duty to deal fairly with a prospective principal . . . 
. [However,] [p]rior to the commencement of an agent's fiduciary relationship with a principal, 
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and following termination of the relationship, the prospective or erstwhile agent is not subject to 
an agent's fiduciary duties in dealings with the principal. 
 

. . .  
 
Contemporaneously with a relationship of agency, a principal and an agent may have 

additional legal relationships that do not subject either to a fiduciary duty to the other. For 
example, an agent may have a right to assert a lien over property of the principal to secure the 
amount of compensation due the agent from the principal . . . . 
 

d. Remedies for breach of fiduciary duty 
(1). Remedies for breach of fiduciary duty—in general. An agent's breach of fiduciary 

duty may create several distinct bases on which the principal may recover monetary relief or 
receive another remedy. Under appropriate circumstances, an agent's breach or threatened breach 
of fiduciary duty is a basis on which the principal may receive specific nonmonetary relief 
through an injunction. An agent's breach of fiduciary obligation may also furnish a basis on 
which the principal may avoid or rescind a contract entered into with the agent or a third party. 

 
. . . An agent's breach subjects the agent to liability for loss that the breach causes the 

principal. . . .  breach of fiduciary duty may also subject the agent to liability for punitive 
damages when the circumstances satisfy generally applicable standards for their imposition. . . .  
In these respects, the consequences of a breach of fiduciary duty do not differ from those of other 
torts that an agent may commit against a principal. 
 

. . . [Likeiwse, if] through the breach the agent has realized a material benefit, the agent 
has a duty to account to the principal for the benefit, its value, or its proceeds. The agent is 
subject to liability to deliver the benefit, its proceeds, or its value to the principal. . . . An agent 
must also account to the principal for the value of the agent's use of property of the principal 
when the use violates the agent's duty to the principal, although the principal cannot establish 
that the use was harmful. . . .  If an agent's breach of duty is in connection with a transaction as 
or on behalf of an adverse party, an alternate remedy that may be available to the principal is 
avoiding the transaction. . . .  

 
Because it constitutes a material breach of the contract by the agent, an agent's breach of 

fiduciary duty may also privilege the principal to terminate the principal's relationship with the 
agent in advance of a time set for termination in any contract between them. 

 
An agent may also be ordered to account for the agent's actions in handling the principal's 

property. The burden is on the agent to establish that assets of the principal have been properly 
applied or disposed of. . . . 

 
(2). Remedies for breach of fiduciary duty--forfeiture of commissions and other 

compensation. An agent's breach of fiduciary duty is a basis on which the agent may be required 
to forfeit commissions and other compensation paid or payable to the agent during the period of 
the agent's disloyalty. The availability of forfeiture is not limited to its use as a defense to an 
agent's claim for compensation. 
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. . .  

 
CHAPTER 8.  DUTIES OF AGENT AND PRINCIPAL TO EACH OTHER 

TOPIC 1. AGENT’S DUTIES TO PRINCIPAL 
TITLE B.  DUTIES OF LOYALTY 

 
 
§ 8.02 Material Benefit Arising Out Of Position 
 

An agent has a duty not to acquire a material benefit from a third party in 
connection with transactions conducted or other actions taken on behalf of the 
principal or otherwise through the agent's use of the agent's position. 

 
Comment: 
 
 . . . 
 

b. Rationale. . . .  
 
The purpose of this rule is prophylactic. To establish that the agent is subject to liability, 

it is not necessary that the principal show that the agent's acquisition of a material benefit harmed 
the principal. . . .  
 

Moreover, an agent's acquisition of a material benefit may breach this rule even though 
the agent's ability to acquire the benefit depends on achieving an outcome that may appear 
consistent with the principal's interests. . . . 
 

. . .  An agent's duty under the rule stated in this section is also limited by the scope of the 
agency relationship, including its duration. 
 
 . . .  
 

An agent may breach this rule by acquiring a material benefit through the agent's use of 
the agent's position although the benefit is not acquired from a third party with whom the agent 
conducts a transaction on behalf of the principal. An agent's attempted acquisition of a benefit 
from a third party may also subject the agent to liability to the principal. 
 

. . .  
 

d. Business opportunities. . . . [A]ll agents, even those whose assigned work does not 
involve the assessment or pursuit of business opportunities, have a fiduciary duty to the principal 
not to take personal advantage of an opportunity and not to give the opportunity to a third person, 
when either the nature of the opportunity or the circumstances under which the agent learned of 
it require that the agent offer the opportunity to the principal. . . .  
 



 71 Back to Top Back to the Summary of Contents 

 . . .  
 

However, if an agent breaches the agent's fiduciary duty by taking personal advantage of 
a business opportunity as discussed in Comment d, the principal may recover property that the 
agent acquired through the breach only if the principal reimburses the agent. . . .  
 
§ 8.03 Acting As Or On Behalf Of An Adverse Party 
 

An agent has a duty not to deal with the principal as or on behalf of an adverse 
party in a transaction connected with the agency relationship. 

 
Comment: 
 

. . . 
 

b. Rationale. . . . 
 
The duty stated in this section is formulated broadly. So long as the transaction in which 

an agent acts as or on behalf of an adverse party is connected with the agency relationship, the 
agent is subject to the duty although the agent does not have direct or indirect responsibility for 
conducting the transaction on behalf of the principal. The breadth of this formulation requires 
that an agent disclose adverse interests to the principal so that the principal may evaluate, as only 
the principal is situated to do, how best to protect its interests in light of the agent's interest. . . . 
The breadth of the formulation also makes it unnecessary for a principal to prescribe its agents' 
duties [explicitly.] . . .  
 

A principal's knowledge that an agent deals as or on behalf of an adverse party does not 
relieve the agent of duties to the principal in connection with that transaction. . . . 
  
 . . .  
 

It is, of course, possible that an agent may assume an adverse position in which the agent 
may not legally discharge the duties of disclosure that the agent owes to the principal because the 
agent owes a duty to another person not to disclose a fact that §§ 8.06 and 8.11 require be 
disclosed to the principal. [In such a case, and unless one principal can] shield [the agent] from 
access to facts that [the agent] will have a duty to disclose [to the othe principal, then the agent’s] 
position is not tenable, and consequently [the agent] must withdraw [from the relationship.] 
 
 . . .  
 

c. Agent acts as or for an adverse party. An agent is deemed to act as or for an adverse 
party in a transaction when the agent has a substantial economic interest in the party with whom 
the principal deals. An agent's interest may also be adverse to the principal's interest when a 
transaction is between the principal and an associate of the agent's, such as a close friend or 
relative. . . .  
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§ 8.04 Competition 
 

Throughout the duration of an agency relationship, an agent has a duty to refrain 
from competing with the principal and from taking action on behalf of or otherwise 
assisting the principal's competitors. During that time, an agent may take action, 
not otherwise wrongful, to prepare for competition following termination of the 
agency relationship. 

 
Comment: 
 

. . .  
 
b. In general. . . .  
 
. . .  
 
Following termination of an agency relationship, the agent is free to compete with the 

principal, except to the extent that the agent has entered into an enforceable agreement not to 
compete with the principal. . . . 

 
However, . . . an agent may not make use of property of the principal, . . .  nor may the 

agent use confidential information . . . Moreover, . . . [t]he actions of individual and soon-to-be-
former agents may become wrongful [as a matter of tort or other law] when they constitute 
concerted action designed with the purpose of leaving the principal in the lurch. . . .  

 
. . .  
 
c. Post-termination competition; preparations to compete. Once a relationship of agency 

has terminated, unless the agent has agreed otherwise the agent has the right to compete with the 
now-former principal. A former agent may use skills and more general knowledge, although 
learned in the course of work done for the former principal, in such competition. However, a 
former agent's right to compete with the principal is not absolute and does not privilege conduct 
that would be tortious if committed by a third party. . . . 
 

Many employees and other agents who compete with their former principals do not 
terminate the agency relationship before commencing activity requisite to their eventual 
competition. . . .  
 

. . . An agent who plans to compete is free to make extramural arrangements for setting 
up a new business, such as incorporating a new firm and arranging for space and equipment. On 
the other hand, an agent or employee is not free, while still employed, to commence doing 
business as a competitor or to solicit customers away from the principal. Although these 
prohibitions apply to all agents regardless of their relative status within an organization, as a 
practical matter higher-level employees may occupy positions that enable them to inflict greater 
damage on a soon-to-be-former principal. 
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In general, an employee or other agent who plans to compete with the principal does not 
have a duty to disclose this fact to the principal. . . . In this respect, the social benefits of 
furthering competition outweigh the principal's interest in full disclosure by its agents. 
 

However, an agent has a duty not to mislead the principal about the agent's intentions. An 
agent's silence may mislead the principal when, for example, the agent knows that the principal 
is about to embark on an expansion in the principal's business in which the agent will play a 
crucial role that will not easily be replicated once the agent departs. More generally, . . . an agent 
may [not] use a principal's property to compete with the principal without the principal's consent. 
. . .  
 
 . . .  
 

Apart from conduct that is clearly wrongful or clearly permitted, many actions of 
employees and other agents who continue their association with the principal while planning to 
compete are ambiguous, not because the underlying legal principles are unclear, but because 
their application requires careful assessment of all relevant factual circumstances. For example, 
when an agent's work requires that the agent cultivate ties with customers of the principal, it is 
not a breach of fiduciary duty for the agent to continue performing the assigned work. However, 
interactions between an agent and the customer through which the agent solicits the customer's 
patronage for the agent's new competitive association breach the agent's fiduciary duty to the 
principal. An agent who, without the principal's knowledge, plans to depart but also wishes to 
develop a relatively secure base of customers for the agent's new competitive association 
inevitably risks liability. . . .  
 
§ 8.05 Use Of Principal's Property; Use Of Confidential Information 
 

An agent has a duty 
 

(1) not to use property of the principal for the agent's own purposes or those 
of a third party; and 
 
(2) not to use or communicate confidential information of the principal for 
the agent's own purposes or those of a third party. 

 
Comment: 
 

. . .  
 
b. Use of principal's property. An agent who has possession of property of the principal 

has a duty to use it only on the principal's behalf . . . . An agent is subject to this duty whether or 
not the agent uses property of the principal to compete with the principal or causes harm to the 
principal through the use. An agent may breach this duty even when the agent's use is beneficial 
in some sense to the property or to the principal. An agent is subject to liability to the principal 
for any profit made by the agent while using the principal's property when the use facilitates 
making the profit, or otherwise for the value of the use. 
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 . . .  
 

Termination of an agency relationship does not end an agent's duties regarding property 
of the principal. A former agent who continues to possess property of a principal has a duty to 
return it and to comply with the management and record-keeping rules stated in § 8.12. 

 
. . .  
 
An agent who wrongfully obtains or continues to possess property of a principal is not 

entitled to recover compensation for improvements the agent makes to the property. . . .  
 

c. Confidential information. . . . 
 

An agent may . . . acquire confidential information . . . that does [or does] not have 
competitive or other economic value. . . . [In addition to trade secrets, financial information, or 
other competitively valuable matters, the agent may learn] about the principal's health, life 
history, and personal preferences that the agent should reasonably understand [to be] 
confidential. An agent's duty of confidentiality extends to all such information concerning a 
principal even when it is not otherwise connected with the subject matter of the agency 
relationship. 
 

. . .  
 

. . .  An agent is not free to use or disclose a principal's trade secrets or other confidential 
information whether the agent retains a physical record of them or retains them in the agent's 
memory. . . .  

 
An agent's use of the principal's confidential information for the agent's own purposes 

breaches the agent's duty as stated in subsection (2) although the agent's use of the information 
does not necessitate revealing it. . . .  
 
§ 8.06 Principal's Consent 
 

(1) Conduct by an agent that would otherwise constitute a breach of duty as stated 
in §§ 8.01, 8.02, 8.03, 8.04, and 8.05 does not constitute a breach of duty if the 
principal consents to the conduct, provided that 
 

(a) in obtaining the principal's consent, the agent 
 

(i) acts in good faith, 
 
(ii) discloses all material facts that the agent knows, has reason to 
know, or should know would reasonably affect the principal's 
judgment unless the principal has manifested that such facts are 



 75 Back to Top Back to the Summary of Contents 

already known by the principal or that the principal does not wish to 
know them, and 
 
(iii) otherwise deals fairly with the principal; and 
 

(b) the principal's consent concerns either a specific act or transaction, or 
acts or transactions of a specified type that could reasonably be expected to 
occur in the ordinary course of the agency relationship. 
 

(2) An agent who acts for more than one principal in a transaction between or 
among them has a duty 
 

(a) to deal in good faith with each principal, 
 
(b) to disclose to each principal 
 

(i) the fact that the agent acts for the other principal or principals, 
and 
 
(ii) all other facts that the agent knows, has reason to know, or should 
know would reasonably affect the principal's judgment unless the 
principal has manifested that such facts are already known by the 
principal or that the principal does not wish to know them, and 
 

(c) otherwise to deal fairly with each principal. 
 
Comment: 
 

. . .  
 
b. In general. . . .  
 
. . . [A]n agreement that contains general or broad language purporting to release an agent 

in advance from the agent's general fiduciary obligation to the principal is not likely to be 
enforceable. . . . 

 
In contrast, when a principal consents to specific transactions or to specified types of 

conduct by the agent, the principal has a focused opportunity to assess risks that are more readily 
identifiable. Likewise, when a principal consents after-the-fact to action taken by an agent that 
would otherwise breach the agent's fiduciary duty to the principal, the principal has the 
opportunity to assess what the agent has done with a degree of specificity not available before 
the agent takes action. . . . 

 
An agent bears the burden of establishing that the requirements stated in this section have 

been fulfilled. 
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. . .  
 
 d. Agent acts as or on behalf of an adverse party . . .  
 

. . .  If the agent wishes to make such disclosure prior to concluding the transaction, the 
agent's duty of good faith to the principal requires the agent to make the disclosure in sufficient 
time to enable the principal to determine whether to proceed with the transaction, having had the 
opportunity to evaluate the significance of the agent's interest and to make any other 
arrangements warranted in the principal's judgment. . . .  

 
e. Competition. The extent of an agent's duty under § 8.04 to refrain from competition 

with the principal may be defined by agreement between them. Although the terms of such 
agreement may be explicit, implied understandings and customs normally associated with a type 
of agency relationship may also define the extent to which an agent may compete with the 
principal or assist the principal's competitors. . . .  
 
 

CHAPTER 8.  DUTIES OF AGENT AND PRINCIPAL TO EACH OTHER 
TOPIC 1. AGENT’S DUTIES TO PRINCIPAL 

TITLE C.  DUTIES OF PERFORMANCE 
 
§ 8.07 Duty Created By Contract 
 

An agent has a duty to act in accordance with the express and implied terms of any 
contract between the agent and the principal. 

 
Comment: 
 

. . .  
 
 
§ 8.08 Duties Of Care, Competence, And Diligence 
 

Subject to any agreement with the principal, an agent has a duty to the principal to 
act with the care, competence, and diligence normally exercised by agents in similar 
circumstances. Special skills or knowledge possessed by an agent are circumstances 
to be taken into account in determining whether the agent acted with due care and 
diligence. If an agent claims to possess special skills or knowledge, the agent has a 
duty to the principal to act with the care, competence, and diligence normally 
exercised by agents with such skills or knowledge. 

 
Comment: 
 
 . . .  
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b. Common-law and statutory duties of care; regulatory duties. . . . In contrast to § 8.06, 
the rule stated in this section articulates a broader role for general agreements that a principal and 
an agent may make in advance. If an agreement between principal and agent is otherwise 
enforceable, it may define the standard of performance applicable to the agent across the board in 
general terms and without the specificity required under § 8.06(1)(b) for consent by a principal to 
conduct by an agent that would otherwise breach a duty of loyalty owed to the principal under §§ 
8.01, 8.02, 8.03, 8.04, or 8.05. Moreover, a principal's consent under § 8.06 is ineffective unless 
in obtaining the consent the agent acted consistently with the requirements stated in § 8.06(1)(a) 
or (2). 

 
The duties stated in this section will often overlap with an agent's duties of performance 

that are express or implied terms of a contract between principal and agent. However, the duties 
stated in this section are tort-law duties because they "denote the fact that the actor is required to 
conduct himself in a particular manner at the risk that if he does not do so he becomes subject to 
liability to another to whom the duty is owed for any injury sustained by such other, of which 
that actor's conduct is a legal cause." . . . 

 
 . . .  
 

c. Duty of competence. The specific skills that an agent must possess to be competent 
depend on the nature of the service that the agent undertakes to provide and the circumstances 
under which it will be provided, such as the magnitude and complexity of transactions that the 
agent will conduct on the principal's account. For example, an agent may be competent to lease 
apartments in a residential building but lack the competence required to negotiate a complex 
lease of commercial space. 

 
If an agent undertakes to perform services as a practitioner of a trade or profession, the 

agent "is required to exercise the skill and knowledge normally possessed by members of that 
profession or trade in good standing in similar communities" unless the agent represents that the 
agent possesses greater or lesser skill. . . . An agent may reasonably be expected to know at least 
the basic rules and practices under which the agent's industry or profession operates. . . . 

 
. . .  An agent's performance should be evaluated consistently with the agent's claimed 

level of skill or knowledge unless the agent establishes that the principal knew [some] claim 
[made by the agent was] false. . . .  When an agent does not claim to possess special skills or 
knowledge but in fact has a level of skill or knowledge that exceeds the norm, the trier of fact 
may consider the agent's actual knowledge and skills in determining whether the agent acted 
with due care under the circumstances. . . .  An actor's actual state of knowledge will always be 
relevant to determining whether the actor behaved with due care, regardless of the source of that 
knowledge. . . . 
 

d. Duty of diligence. An agent's duty of diligence requires the agent to bring the agent's 
competence to bear on matters undertaken on behalf of the principal. Ordinarily, the scope of an 
agent's duty to be diligent is limited by the scope of the services the agent undertakes to perform 
for the principal. The scope of an agent's duty may be expanded by contract or by the existence 
of a special relationship of trust and confidence between agent and principal. For example, a 
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securities broker's duty of diligence to a client who directs trading in the client's own account (a 
"nondiscretionary" account) is limited to executing the client's orders to purchase and sell 
securities in the account and does not extend to advising the client or issuing risk warnings on an 
ongoing basis. In contrast, a securities broker's duty may include the provision of advice and 
warnings when the broker's relationship with the client is one in which the client's trust and 
confidence are invited by the broker and given by the client. 
 

Although an agent has a duty of diligence, that duty is to make reasonable efforts to 
achieve a result and not a duty to achieve the result regardless of the effort, risk, and cost 
involved. If an agent makes a reasonable effort, the agent is not subject to liability to the 
principal if the effort fails to accomplish the end desired by the principal. 

 
e. Gratuitous agents. A person who gratuitously assents to acting as an agent acts as a 

fiduciary within the scope of the agency relationship. . . .  [P]roviding a service gratuitously may 
subject an agent to duties of competence and diligence that are no different than those owed to a 
principal who agrees to compensate the agent. . . .  

 
In general, the standard of care applicable to a gratuitous agent should reflect 

what it is reasonable to expect under the circumstances. Relevant circumstances include 
the skill, experience, and professional status that the agent has or purports to have. Thus, 
providing a service gratuitously may subject an agent to duties of competence and 
diligence to the principal that do not differ from the duties owed a principal who agrees to 
compensate the agent. . . . 

 
§ 8.09 Duty To Act Only Within Scope Of Actual Authority And To Comply With 
Principal's Lawful Instructions 
 

(1) An agent has a duty to take action only within the scope of the agent's actual 
authority. 
 
(2) An agent has a duty to comply with all lawful instructions received from the 
principal and persons designated by the principal concerning the agent's actions on 
behalf of the principal. 

 
Comment: 
 

. . .  
 
b. Duty to act only within scope of actual authority. . . . If an agent takes action beyond 

the scope of the agent's actual authority, the agent is subject to liability to the principal for loss 
caused[,] [which] . . . may include costs the principal incurs in defending against lawsuits 
brought against the principal by third parties. By taking action beyond the scope of actual 
authority, an agent may become subject to a duty to provide information to the principal that is 
material to the principal. . . .  It will often be material to the principal to know that the agent has 
taken unauthorized action and to know what measures may be required to repudiate any 
transaction stemming from the agent's unauthorized action. . . .   
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Illustration: 
 

1. A acts as P Insurance Co.'s agent for purposes of issuing policies of workers'-
compensation insurance. A issues a binder policy to T. A acts with apparent authority in 
issuing the policy but A issues it in a manner clearly prohibited by A's agency agreement 
with P Insurance Co. E, an employee of T, suffers a job-related injury. P Insurance 
Company must pay the claim even though A acted without actual authority in issuing the 
policy. A exceeded A's actual authority in issuing the insurance policy to T. A is subject 
to liability to P Insurance Co. for the amount of E's claim against P Insurance Co. A is 
also subject to liability for any costs P Insurance Co. incurred in opposing T's claim. 

 
. . . Upon learning that an agent has acted without actual authority or has failed to act as 

the principal directed or wished, the principal's right to be indemnified against subsequent losses 
by the agent does not extend to loss that the principal could have avoided. . . .  

 
. . .   
 
Mitigation does not require that a principal undertake measures beyond those that are 

reasonable to avoid subsequent losses. . . .  
 
If an agent takes action beyond the scope of the agent's actual authority, the agent is not 

subject to liability to the principal if the principal ratifies the agent's action. . . . 
 
c. Duty to comply with lawful instructions. Within a relationship of agency, a principal 

always has power to provide an agent with interim instructions concerning action to be taken on 
the principal's behalf. . . . [They] may agree that the principal will not give interim instructions or 
otherwise interfere with the agent's exercise of discretion. If so, the principal's subsequent 
statement of an interim instruction may breach contractual duties owed by the principal to the 
agent and subject the principal to liability to the agent. . . . Even though principal and agent have 
previously agreed otherwise, an agent has a duty to comply with lawful instructions received 
from the principal. . . .  

 
In interpreting instructions received from a principal, the agent's interpretation must be 

reasonable, determined from the standpoint of a reasonable person in the agent's position under 
all the circumstances of which the agent has notice, including the principal's current 
circumstances. . . .  

 
In general, when an agent breaches the duties to the principal stated in this section, the 

agent has not breached duties of loyalty owed to the principal. However, an agent's breach of the 
duties stated in this section may be closely coupled with breaches of the agent's duties of loyalty. 
 
Illustration: 
 

5. P, who owns Blackacre, furnishes A with a power of attorney that authorizes A 
to sell Blackacre but does not authorize A to make a gift of Blackacre, whether to A or 
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anyone else. Having learned that P has agreed to sell Blackacre to T, A creates an 
irrevocable trust with an instrument that names A as sole trustee and P as income 
beneficiary and further provides that the trust corpus upon P's death shall be divided 
among A and A's siblings. A then conveys ownership of Blackacre to A as trustee of the 
trust. When P learns what A has done, P demands that A reconvey Blackacre to P. A 
refuses. A is subject to liability to P. A violated P's instructions. Additionally, A's 
conveyance of Blackacre to the trust breached A's duty of loyalty to P as stated in § 8.02 
because, without P's consent, A acquired a material benefit through A's use of A's 
position. Separately, A's conveyance of Blackacre and subsequent refusal to reconvey 
Blackacre to P breached A's duty of loyalty to P as stated in § 8.05 because, without P's 
consent, A has used P's property for A's own purposes. 

 
At some level of excess, unauthorized transactions that confer large benefits on a third 

party without a corresponding prospect of benefit for the principal may resemble gifts and thus 
call into question whether the agent has used the agent's position to deal with the principal on 
behalf of the third party, see § 8.03, has made unconsented-to use of the principal's assets for the 
third party's purposes, see § 8.05(1), or has failed to act loyally for the principal's benefit, see § 
8.01. The terms of the transaction and the degree to which it exceeds the scope of the agent's 
actual authority are relevant to this determination. 

 
An agent's duty to comply with instructions is not absolute. An agent has no duty to 

comply with instructions that may subject the agent to criminal, civil, or administrative sanctions 
or that exceed legal limits on the principal's right to direct action taken by the agent. . .  A 
contract provision in which an agent promises to perform an unlawful act is unenforceable. 

 
When an agent determines not to comply with an instruction, the agent has a duty to so 

inform the principal. . . . 
 
. . .  
 

§ 8.10 Duty Of Good Conduct 
 

An agent has a duty, within the scope of the agency relationship, to act reasonably 
and to refrain from conduct that is likely to damage the principal's enterprise. 

 
Comment: 
 

. . .  
 
b. Good conduct--in general. . . . The conduct of agents appointed by a principal may 

constitute the basis on which third parties assess the principal's reputation; . . . . The nature of the 
principal's activities and the agent's position, as well as manifestations of the principal, are 
relevant to whether an agent is subject to a duty to refrain from particular conduct. An agent's 
duty to refrain from engaging in conduct may extend to conduct that, although it is beyond the 
scope of activity encompassed by the agency relationship itself, is nonetheless closely connected 
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to the principal or the principal's enterprise and is likely to bring the principal or the principal's 
enterprise into disrepute. . . . 
 

. . .  
 
Illustration: 
 

4. P operates a health-food store, "Veggie Delight," located in a shopping mall. 
P's store markets itself as an enterprise dedicated to promoting vegan eating habits. P 
requires its employees to wear T-shirts throughout the workday that bear the insignia: 
"Veggie Delight. The Vegan Way." P employs A as manager of Veggie Delight. Wearing 
the T-shirt provided by P, A regularly eats lunch at the steak house, "Cattle Call," 
opposite Veggie Delight in the mall, publicly consuming large orders of meat. A's 
conduct breaches A's duty of good conduct to P. The nature of P's business requires A to 
refrain from public consumption of meat and other substances inconsistent with vegan 
eating habits. By publicly eating meat on a regular basis, A reflects adversely on the 
credibility of P's enterprise. The close proximity of Cattle Call to Veggie Delight makes it 
more likely that prospective customers of Veggie Delight will notice A's lack of 
adherence to vegan eating habits and infer that A does not endorse P's message. 

 
 . . .  
 

The typical remedy for breach of the duty stated in this section is discharge or 
termination. Even when an agent has a contract that assures the agent of employment or 
appointment for a fixed term of employment, the agent's breach of the duty of good conduct 
privileges the principal to discharge the agent. 
 

c. Amicable relations. Many agency relationships will not achieve the principal's 
objectives unless the course of the relationship between agent and principal, or between an agent 
and the principal's other agents, is sufficiently smooth to be functional. It has been said of an 
agent, "[h]e need not render cheerful obedience, but he must not be insubordinate in speech or by 
other manifestation, either to the principal or to third persons." . . .  However, conduct by a 
principal that provokes an intemperate response from an agent may justify the agent's response 
and preclude the principal's right to treat the agent's conduct as a breach of duty. 
 
§ 8.11 Duty To Provide Information 
 

An agent has a duty to use reasonable effort to provide the principal with facts that 
the agent knows, has reason to know, or should know when 
 

(1) subject to any manifestation by the principal, the agent knows or has 
reason to know that the principal would wish to have the facts or the facts 
are material to the agent's duties to the principal; and 
 
(2) the facts can be provided to the principal without violating a superior 
duty owed by the agent to another person. 
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Comment: 

 
. . .  
 
b. In general. . . .  [In litigation between them,] [t]he principal has the burden of 

establishing that the agent's conduct breached the duty. However, the agent's duty does not 
extend to information when the agent owes a superior duty to another not to disclose it to the 
principal. . . .  

 
If an agent breaches the duty stated in this section, the agent is subject to liability to the 

principal for loss caused the principal by the agent's breach. The agent's breach may also be a 
basis on which to terminate the agent's authority to act on the principal's behalf. . . .  
 

c. Scope of duty. Unless a manifestation by the principal specifies the extent of the agent's 
duty to provide information to the principal, the scope of the agent's duty to provide information 
to the principal is defined by the extent of their relationship. One element of the relationship is 
whether the agent is on notice that the principal would wish to have more information provided 
by the agent than is customary in a given type of relationship. . . .  
 
 . . .  
 

. . .  Ordinarily, an agent does not have a duty to furnish information to the principal until 
an agency relationship as defined in § 1.01 has been formed. As a consequence, a prospective 
agent ordinarily may negotiate contract terms with a prospective principal without furnishing the 
prospective principal with all information possessed by the agent that may be of use to the 
prospective principal. Moreover, a prospective agent is not subject to duties of disclosure that 
stem from an agent's duties of loyalty as stated in §§ 8.02-8.05, and, in particular, is not treated 
as an agent dealing as an adverse party with the principal as stated in § 8.03. . . . 
 
 . . .  
 

. . .  [A] former agent may be subject to a duty to continue to furnish material information 
to a now-former principal when it is foreseeable to the agent that the principal will continue to 
rely on the agent for information and the agent does not inform the principal that no further 
information will be provided. For example, if an agent arranges a transaction on behalf of a 
principal that is ongoing at the time their agency relationship ends, it may be foreseeable to the 
agent that the former principal will continue to rely on the agent to provide information relevant 
to the ongoing transaction. . . . 
 
§ 8.12 Duties Regarding Principal's Property--Segregation, Record-Keeping, And 
Accounting 
 

An agent has a duty, subject to any agreement with the principal, 
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(1) not to deal with the principal's property so that it appears to be the 
agent's property; 
 
(2) not to mingle the principal's property with anyone else's; and 
 
(3) to keep and render accounts to the principal of money or other property 
received or paid out on the principal's account. 

 
Comment: 
 
 . . .  
 

c. Segregation of principal's property from agent's. An agent and a principal may agree 
that the agent may use the principal's property in a manner that creates the appearance that it is 
the agent's property. In the absence of such an agreement, an agent has a duty to the principal not 
to deal with the principal's property in this manner. If an agent acquires any asset on behalf of the 
principal, the agent's duty is to have the asset titled in the principal's name or otherwise to 
arrange a clear indication that the principal owns the asset. An agent's duty to deal transparently 
is important in guarding the principal's property against creditors of the agent who may acquire 
rights of setoff when a transaction appears to be on the agent's own account. . . .  If by dealing 
with the principal's property as the agent's own the agent causes loss to the principal, the agent is 
subject to liability to the principal for the loss. 
 

Likewise, an agent who acquires money on behalf of a principal may not ordinarily place 
it to the agent's own credit in a bank account, where the bank may subject it to liens or setoffs 
resulting from the agent's separate relationship with the bank. However, an agent and a principal 
may agree that an agent does not have a duty to segregate funds received on the principal's 
account. Such an agreement may be express or may be based on custom or practices in a 
particular industry known to both principal and agent. 

 
. . .  

 
d. Keeping and rendering accounts of principal's money and other property. An agent[] 

[must] . . . maintain records of dealings on the principal's behalf and provide them to the 
principal upon demand. If an agent has reason to know that the principal is unaware of a 
transaction for which the agent should account, such as a sale or a collection, the agent has a duty 
to account to the principal without demand. Following termination, an agent continues to have a 
duty to account to the principal for all that the agent receives on the principal's account. 

 
. . .  

 
CHAPTER 8.  DUTIES OF AGENT AND PRINCIPAL TO EACH OTHER 

TOPIC 2. PRINCIPAL’S DUTIES TO AGENT 
. . . 

 
§ 8.13 Duty Created By Contract 
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A principal has a duty to act in accordance with the express and implied terms of 
any contract between the principal and the agent. 

 
Comment: 
 
 . . .  
 

b. Principal's duties to agent; relationship to contract with agent. . . . In general, a 
principal's breach of a contractual duty owed the agent subjects the principal to liability for 
breach of contract. A principal's conduct toward an agent may, separately, constitute a tort.  

 
A principal's implied contractual duty of good faith and fair dealing obliges the principal 

to refrain from unreasonable interference with the agent's completion of work.  The principal is 
subject to this duty when the principal has agreed to furnish an agent with an opportunity for 
work, in addition to agreeing to compensate the agent. For example, if a principal retains an 
agent to sell goods on commission and the agent agrees to represent the principal exclusively, 
unless otherwise agreed the principal has a duty at least to use best efforts to supply goods to be 
sold. . . . 
 
Illustration: 
 

1. P Corp., which manufactures home health-care products, retains A as its 
exclusive sales representative for a new line of products. As senior executives of P Corp. 
are aware, A's representation of P Corp.'s new line of products will require A to make 
substantial expenditures before the products are available for sale. After A makes such 
expenditures and begins to take orders for the new products, P Corp. experiences 
production problems and decides not to manufacture the products. P Corp. is subject to 
liability to A for reasonable expenses incurred by A. 
 
Even when a principal agrees to pay an agent a fixed amount that is not dependent on 

results achieved through the agent's efforts, the principal may also expressly or impliedly agree 
to provide the agent with work to do, for example when on-the-job training is understood to be 
an element of the parties' relationship. A principal may breach the duty to refrain from 
unreasonable interference with an agent's completion of work through directives given to the 
agent by the principal or through interactions with third parties. . . .  

 
Unless otherwise agreed, a principal is not subject to a general duty to refrain from 

competition with the agent that does not interfere with the agent's ability to achieve standards set 
by contract, . . . . 
 

d. Compensation--other issues. Unless an agreement between a principal and an agent 
indicates otherwise, a principal has a duty to pay compensation to an agent for services that the 
agent provides. An agreement that an agent will not have a right to compensation for services 
provided may be implied from the agent's relationship to the principal or from the trivial nature 
of the services requested. The amount of compensation due may be determined by the terms of 
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agreement between principal and agent and may be fixed in amount or made contingent on 
whether the agent achieves stated outcomes or on other criteria. An agreement between a 
principal and an agent may also set the agent's right to compensation at an amount or rate that is 
standard or customary in a particular industry. If an agent has a right to be paid compensation by 
a principal but the amount due cannot be determined on the basis of the terms of the parties' 
agreement, the agent is entitled to the value of the services provided by the agent. 

 
. . .  

 
§ 8.14 Duty To Indemnify 
 

A principal has a duty to indemnify an agent 
 

(1) in accordance with the terms of any contract between them; and 
 
(2) unless otherwise agreed, 
 

(a) when the agent makes a payment 
 

(i) within the scope of the agent's actual authority, or 
 
(ii) that is beneficial to the principal, unless the agent acts 
officiously in making the payment; or 
 

(b) when the agent suffers a loss that fairly should be borne by the 
principal in light of their relationship. 

 
Comment: 
 

. . .  
 
An agent and a principal may agree that expenses incurred by the agent will be borne by 

the agent as an expense of the agent's business. . . .  
 
An agent's right to be indemnified against payments the agent has made to third parties 

does not encompass compensation the agent pays to its employees and other subagents, unless 
the principal has agreed otherwise. . .  
 

Additionally, in appropriate circumstances, a principal has a duty to indemnify an agent 
against pecuniary losses incurred by the agent in connection with the agency relationship. Such 
losses include but are not limited to litigation-related expenses. . . .  
 

A principal's duty to indemnify extends to subagents, although the principal is not subject 
to liability on an appointing agent's promise to pay compensation to a subagent. . . .  
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A principal's duty to indemnify an agent may arise after the agency relationship is 
terminated, whether or not the duty is based on a contract between principal and agent. 
 
 . . . 
 

d. Rights to indemnification in connection with litigation.. . .  [Principal must] indemnify 
the agent against expenses and other losses incurred by the agent in defending against actions 
brought by third parties if the agent acted with actual authority in taking the action challenged by 
the third party's suit. The agent's right is limited to recovery of expenses and losses in amounts 
that are reasonable. . . .  
 
§ 8.15 Principal's Duty To Deal Fairly And In Good Faith 
 

A principal has a duty to deal with the agent fairly and in good faith, including a 
duty to provide the agent with information about risks of physical harm or 
pecuniary loss that the principal knows, has reason to know, or should know are 
present in the agent's work but unknown to the agent. 

 
Comment: 
 
 . . .  
 

b. Duty to deal with agent fairly and in good faith. . . . This duty does not supersede the 
principal's power to terminate the agent's authority as stated in § 3.10(1). . . . The general duty 
obliges the principal to refrain from engaging in conduct that will foreseeably result in loss for 
the agent when the agent's own conduct is without fault. 
 
Illustration: 
 

1. P Corporation, wishing to do business in Taiwan, engages A as its general 
manager in Taiwan. P Corporation designates A as its "responsible person" or legal 
representative in Taiwan, which requires such a designation to conduct business in the 
country. As P Corporation's designated "responsible person," A affixes A's "chop" or 
signature-equivalent, to tax returns that P Corporation prepares and files in Taiwan. 
Having decided to cease doing business in Taiwan, P Corporation terminates A's 
engagement but does not remove its designation of A as its "responsible person," 
although A requests several times that P Corporation do so and tells P Corporation that A 
is concerned that A may be subject to liability in the event of tax-related disputes 
between P Corporation and Taiwan. Taiwan assesses a tax liability against P Corporation 
that P Corporation contests and then, following an adverse final determination, does not 
pay. Taiwanese authorities notify A that A is forbidden to leave the country until its tax 
dispute with P Corporation is resolved. P Corporation has breached its duty of good faith. 
P Corporation is subject to liability for loss suffered by A, including attorney's fees 
incurred by A to resolve A's predicament. 
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c. Duty to provide information to agent. . . . [Principal must provide] information about 
circumstances of which the agent is unaware that might subject the agent to physical or 
pecuniary loss in acting on the principal's behalf. The . . . duty is limited to information material 
to the agent's professional reputation or risk of pecuniary loss to third parties with whom the 
agent deals on the principal's behalf. 
 
Illustrations: 
 

2. A is an insurance agent who represents P Insurance Co. in selling policies of 
disability insurance. P Insurance Co. receives complaints from insureds concerning, inter 
alia, how the policies it issues define disability and state exclusions from coverage. P 
Insurance Co. does not have a duty to furnish A with such complaints. 
 

3. A is engaged as a sales representative by P Corporation, a manufacturer of air-
handling equipment. As P Corporation knows, it is customary for purchasers of air-
handling equipment to receive a warranty concerning a system's capacity before the 
system is purchased. P Corporation permits A to give such warranties on the basis of 
information it furnishes to A. On P Corporation's behalf, A negotiates the sale of a large 
air-handling system to T University and, at T University's request and relying on 
information furnished by P Corporation, warrants that the system has the capacity 
requisite for a building of 100,000 square feet. Unbeknownst to A, this statement is false 
because the system's maximum capacity is 50,000 square feet. The information furnished 
to A by P Corporation, on the basis of which A gave the warranty to T University, was 
known by P Corporation to be erroneous. P Corporation has breached its duty to A. 

 
d. Duty to refrain from conduct likely to injure agent's business reputation or reasonable 

self-respect. . . .  Although a principal is not subject to a duty of loyalty to an agent, the 
principal's duty to deal with an agent fairly and in good faith requires that the principal refrain 
from conduct that is likely to injure the agent's business reputation through the agent's 
association with the principal. Likewise, a principal has a duty to refrain from conduct that will 
injure the agent's reasonable self-respect if the association continues. 
 

The nature of the agent's work and other circumstances of the relationship between 
principal and agent are relevant to whether a principal's conduct breaches this duty. 
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§ 1. Name of Act. 
 
This act may be cited as Uniform Partnership Act. 
 
§ 2. Definition of Terms. 
 
In this act, "Court" includes every court and judge having jurisdiction in the case. 
 
"Business" includes every trade, occupation, or profession. 
 
"Person" includes individuals, partnerships, corporations, and other associations. 
 
"Bankrupt" includes bankrupt under the Federal Bankruptcy Act [FN1] or insolvent under any 

state insolvent act. 
 
"Conveyance" includes every assignment, lease, mortgage, or encumbrance. 
 
"Real property" includes land and any interest or estate in land. 
 
§ 3. Interpretation of Knowledge and Notice. 
 
(1) A person has "knowledge" of a fact within the meaning of this act not only when he has 

actual knowledge thereof, but also when he has knowledge of such other facts as in the 
circumstances shows bad faith. 

 
(2)  A person has "notice" of a fact within the meaning of this act when the person who claims 

the benefit of the notice: 
 

(a)  States the fact to such person, or 
 
(b)  Delivers through the mail, or by other means of communication, a written statement of 

the fact to such person or to a proper person at his place of business or residence. 
 
§ 4. Rules of Construction. 
 
(1)  The rule that statutes in derogation of the common law are to be strictly construed shall have 

no application to this act. 
 
(2)  The law of estoppel shall apply under this act. 
 
(3)  The law of agency shall apply under this act. 
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(4)  This act shall be so interpreted and construed as to effect its general purpose to make uniform 

the law of those states which enact it. 
 
(5)  This act shall not be construed so as to impair the obligations of any contract existing when 

the act goes into effect, nor to affect any action or proceedings begun or right accrued before 
this act takes effect. 

 
§ 5. Rules for Cases Not Provided For in This Act. 
 
In any case not provided for in this act the rules of law and equity, including the law merchant, 
shall govern. 
 
§ 6. Partnership Defined. 
 
(1)  A partnership is an association of two or more persons to carry on as co-owners a business 

for profit. 
 
(2)  But any association formed under any other statute of this state, or any statute adopted by 

authority, other than the authority of this state, is not a partnership under this act, unless such 
association would have been a partnership in this state prior to the adoption of this act; but 
this act shall apply to limited partnerships except in so far as the statutes relating to such 
partnerships are inconsistent herewith. 

 
§ 7. Rules for Determining the Existence of a Partnership. 
 
In determining whether a partnership exists, these rules shall apply: 
 
(1)  Except as provided by section 16 persons who are not partners as to each other are not 

partners as to third persons. 
 
(2)  Joint tenancy, tenancy in common, tenancy by the entireties, joint property, common 

property, or part ownership does not of itself establish a partnership, whether such co-owners 
do or do not share any profits made by the use of the property. 

 
(3)  The sharing of gross returns does not of itself establish a partnership, whether or not the 

persons sharing them have a joint or common right or interest in any property from which the 
returns are derived. 

 
(4)  The receipt by a person of a share of the profits of a business is prima facie evidence that he 

is a partner in the business, but no such inference shall be drawn if such profits were received 
in payment: 

 
(a)  As a debt by installments or otherwise, 
 
(b)  As wages of an employee or rent to a landlord, 
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(c)  As an annuity to a widow or representative of a deceased partner, 
 
(d)  As interest on a loan, though the amount of payment vary with the profits of the business, 
 
(e)  As the consideration for the sale of a good-will of a business or other property by 

installments or otherwise. 
 
§ 8. Partnership Property. 
 
(1)  All property originally brought into the partnership stock or subsequently acquired by 

purchase or otherwise, on account of the partnership, is partnership property. 
 
(2)  Unless the contrary intention appears, property acquired with partnership funds is partnership 

property. 
 
(3)  Any estate in real property may be acquired in the partnership name. Title so acquired can be 

conveyed only in the partnership name. 
 
(4)  A conveyance to a partnership in the partnership name, though without words of inheritance, 

passes the entire estate of the grantor unless a contrary intent appears. 
 
§ 9. Partner Agent of Partnership as to Partnership Business. 
 
(1)  Every partner is an agent of the partnership for the purpose of its business, and the act of 

every partner, including the execution in the partnership name of any instrument, for 
apparently carrying on in the usual way the business of the partnership of which he is a 
member binds the partnership, unless the partner so acting has in fact no authority to act for 
the partnership in the particular matter, and the person with whom he is dealing has 
knowledge of the fact that he has no such authority. 

 
(2)  An act of a partner which is not apparently for the carrying on of the business of the 

partnership in the usual way does not bind the partnership unless authorized by the other 
partners. 

 
(3)  Unless authorized by the other partners or unless they have abandoned the business, one or 

more but less than all the partners have no authority to: 
 

(a)  Assign the partnership property in trust for creditors or on the assignee's promise to pay 
the debts of the partnership, 

 
(b)  Dispose of the good-will of the business, 
 
(c)  Do any other act which would make it impossible to carry on the ordinary business of a 

partnership, 
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(d)  Confess a judgment, 
 
(e)  Submit a partnership claim or liability to arbitration or reference. 

 
(4)  No act of a partner in contravention of a restriction on authority shall bind the partnership to 

persons having knowledge of the restriction. 
 
§ 10. Conveyance of Real Property of the Partnership. 
 
(1)  Where title to real property is in the partnership name, any partner may convey title to such 

property by a conveyance executed in the partnership name; but the partnership may recover 
such property unless the partner's act binds the partnership under the provisions of paragraph 
(1) of section 9, or unless such property has been conveyed by the grantee or a person 
claiming through such grantee to a holder for value without knowledge that the partner, in 
making the conveyance, has exceeded his authority. 

 
(2)  Where title to real property is in the name of the partnership, a conveyance executed by a 

partner, in his own name, passes the equitable interest of the partnership, provided the act is 
one within the authority of the partner under the provisions of paragraph (1) of section 9. 

 
(3)  Where title to real property is in the name of one or more but not all the partners, and the 

record does not disclose the right of the partnership, the partners in whose name the title 
stands may convey title to such property, but the partnership may recover such property if the 
partners' act does not bind the partnership under the provisions of paragraph (1) of section 9, 
unless the purchaser or his assignee, is a holder for value, without knowledge. 

 
(4)  Where the title to real property is in the name of one or more or all the partners, or in a third 

person in trust for the partnership, a conveyance executed by a partner in the partnership 
name, or in his own name, passes the equitable interest of the partnership, provided the act is 
one within the authority of the partner under the provisions of paragraph (1) of section 9. 

 
(5)  Where the title to real property is in the names of all the partners a conveyance executed by 

all the partners passes all their rights in such property. 
 
§ 11. Partnership Bound by Admission of Partner. 
 
An admission or representation made by any partner concerning partnership affairs within the 
scope of his authority as conferred by this act is evidence against the partnership. 
 
§ 12. Partnership Charged with Knowledge of or Notice to Partner. 
 
Notice to any partner of any matter relating to partnership affairs, and the knowledge of the 
partner acting in the particular matter, acquired while a partner or then present to his mind, and 
the knowledge of any other partner who reasonably could and should have communicated it to 
the acting partner, operate as notice to or knowledge of the partnership, except in the case of a 
fraud on the partnership committed by or with the consent of that partner. 
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§ 13. Partnership Bound by Partner's Wrongful Act. 
 
Where, by any wrongful act or omission of any partner acting in the ordinary course of the 
business of the partnership or with the authority of his co-partners, loss or injury is caused to any 
person, not being a partner in the partnership, or any penalty is incurred, the partnership is liable 
therefor to the same extent as the partner so acting or omitting to act. 
 
§ 14. Partnership Bound by Partner's Breach of Trust. 
 
The partnership is bound to make good the loss: 
 

(a)  Where one partner acting within the scope of his apparent authority receives money or 
property of a third person and misapplies it; and 

 
(b)  Where the partnership in the course of its business receives money or property of a third 

person and the money or property so received is misapplied by any partner while it is in 
the custody of the partnership. 

 
§ 15. Nature of Partner's Liability. 
 
All partners are liable 
 

(a)  Jointly and severally for everything chargeable to the partnership under sections 13 and 
14. 

 
(b)  Jointly for all other debts and obligations of the partnership; but any partner may enter 

into a separate obligation to perform a partnership contract. 
 
§ 16. Partner by Estoppel. 
 
(1)  When a person, by words spoken or written or by conduct, represents himself, or consents to 

another representing him to any one, as a partner in an existing partnership or with one or 
more persons not actual partners, he is liable to any such person to whom such representation 
has been made, who has, on the faith of such representation, given credit to the actual or 
apparent partnership, and if he has made such representation or consented to its being made 
in a public manner he is liable to such person, whether the representation has or has not been 
made or communicated to such person so giving credit by or with the knowledge of the 
apparent partner making the representation or consenting to its being made. 

 
(a)  When a partnership liability results, he is liable as though he were an actual member of 

the partnership. 
 
(b)  When no partnership liability results, he is liable jointly with the other persons, if any, so 

consenting to the contract or representation as to incur liability, otherwise separately. 
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(2)  When a person has been thus represented to be a partner in an existing partnership, or with 
one or more persons not actual partners, he is an agent of the persons consenting to such 
representation to bind them to the same extent and in the same manner as though he were a 
partner in fact, with respect to persons who rely upon the representation. Where all the 
members of the existing partnership consent to the representation, a partnership act or 
obligation results; but in all other cases it is the joint act or obligation of the person acting 
and the persons consenting to the representation. 

 
§ 17. Liability of Incoming Partner. 
 
A person admitted as a partner into an existing partnership is liable for all the obligations of the 
partnership arising before his admission as though he had been a partner when such obligations 
were incurred, except that this liability shall be satisfied only out of partnership property. 
 
§ 18. Rules Determining Rights and Duties of Partners. 
 
The rights and duties of the partners in relation to the partnership shall be determined, subject to 
any agreement between them, by the following rules: 
 

(a)  Each partner shall be repaid his contributions, whether by way of capital or advances to 
the partnership property and share equally in the profits and surplus remaining after all 
liabilities, including those to partners, are satisfied; and must contribute towards the 
losses, whether of capital or otherwise, sustained by the partnership according to his 
share in the profits. 

 
(b)  The partnership must indemnify every partner in respect of payments made and personal 

liabilities reasonably incurred by him in the ordinary and proper conduct of its business, 
or for the preservation of its business or property. 

 
(c)  A partner, who in aid of the partnership makes any payment or advance beyond the 

amount of capital which he agreed to contribute, shall be paid interest from the date of 
the payment or advance. 

 
(d)  A partner shall receive interest on the capital contributed by him only from the date when 

repayment should be made. 
 
(e)  All partners have equal rights in the management and conduct of the partnership business. 
 
(f)  No partner is entitled to remuneration for acting in the partnership business, except that a 

surviving partner is entitled to reasonable compensation for his services in winding up the 
partnership affairs. 

 
(g)  No person can become a member of a partnership without the consent of all the partners. 

 
(h)  Any difference arising as to ordinary matters connected with the partnership business 

may be decided by a majority of the partners; but no act in contravention of any 
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agreement between the partners may be done rightfully without the consent of all the 
partners. 

 
§ 19. Partnership Books. 
 
The partnership books shall be kept, subject to any agreement between the partners, at the 
principal place of business of the partnership, and every partner shall at all times have access to 
and may inspect and copy any of them. 
 
§ 20. Duty of Partners to Render Information. 
 
Partners shall render on demand true and full information of all things affecting the partnership 
to any partner or the legal representative of any deceased partner or partner under legal disability. 
 
§ 21. Partner Accountable as a Fiduciary. 
 
(1)  Every partner must account to the partnership for any benefit, and hold as trustee for it any 

profits derived by him without the consent of the other partners from any transaction 
connected with the formation, conduct, or liquidation of the partnership or from any use by 
him of its property. 

 
(2)  This section applies also to the representatives of a deceased partner engaged in the 

liquidation of the affairs of the partnership as the personal representatives of the last 
surviving partner. 

 
§ 22. Right to an Account. 
 
Any partner shall have the right to a formal account as to partnership affairs: 
 

(a)  If he is wrongfully excluded from the partnership business or possession of its property 
by his co-partners, 

 
(b)  If the right exists under the terms of any agreement, 
 
(c)  As provided by section 21, 
 
(d)  Whenever other circumstances render it just and reasonable. 

 
§ 23. Continuation of Partnership Beyond Fixed Term. 
 
(1)  When a partnership for a fixed term or particular undertaking is continued after the 

termination of such term or particular undertaking without any express agreement, the rights 
and duties of the partners remain the same as they were at such termination, so far as is 
consistent with a partnership at will. 
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(2)  A continuation of the business by the partners or such of them as habitually acted therein 
during the term, without any settlement or liquidation of the partnership affairs, is prima facie 
evidence of a continuation of the partnership. 

 
§ 24. Extent of Property Rights of a Partner. 
 
The property rights of a partner are (1) his rights in specific partnership property, (2) his interest 
in the partnership, and (3) his right to participate in the management. 
 
§ 25. Nature of a Partner's Right in Specific Partnership Property. 
 
(1)  A partner is co-owner with his partners of specific partnership property holding as a tenant in 

partnership. 
 
(2)  The incidents of this tenancy are such that: 
 

(a)  A partner, subject to the provisions of this act and to any agreement between the partners, 
has an equal right with his partners to possess specific partnership property for 
partnership purposes; but he has no right to possess such property for any other purpose 
without the consent of his partners. 

 
(b)  A partner's right in specific partnership property is not assignable except in connection 

with the assignment of rights of all the partners in the same property. 
 
(c)  A partner's right in specific partnership property is not subject to attachment or execution, 

except on a claim against the partnership. When partnership property is attached for a 
partnership debt the partners, or any of them, or the representatives of a deceased partner, 
cannot claim any right under the homestead or exemption laws. 

 
(d)  On the death of a partner his right in specific partnership property vests in the surviving 

partner or partners, except where the deceased was the last surviving partner, when his 
right in such property vests in his legal representative. Such surviving partner or partners, 
or the legal representative of the last surviving partner, has no right to possess the 
partnership property for any but a partnership purpose. 

 
(e)  A partner's right in specific partnership property is not subject to dower, curtesy, or 

allowances to widows, heirs, or next of kin. 
 
§ 26. Nature of Partner's Interest in the Partnership. 
 
A partner's interest in the partnership is his share of the profits and surplus, and the same is 
personal property. 
 
§ 27. Assignment of Partner's Interest. 
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(1)  A conveyance by a partner of his interest in the partnership does not of itself dissolve the 
partnership, nor, as against the other partners in the absence of agreement, entitle the 
assignee, during the continuance of the partnership, to interfere in the management or 
administration of the partnership business or affairs, or to require any information or account 
of partnership transactions, or to inspect the partnership books; but it merely entitles the 
assignee to receive in accordance with his contract the profits to which the assigning partner 
would otherwise be entitled. 

 
(2)  In case of a dissolution of the partnership, the assignee is entitled to receive his assignor's 

interest and may require an account from the date only of the last account agreed to by all the 
partners. 

 
§ 28. Partner's Interest Subject to Charging Order. 
 
(1)  On due application to a competent court by any judgment creditor of a partner, the court 

which entered the judgment, order, or decree, or any other court, may charge the interest of 
the debtor partner with payment of the unsatisfied amount of such judgment debt with 
interest thereon; and may then or later appoint a receiver of his share of the profits, and of 
any other money due or to fall due to him in respect of the partnership, and make all other 
orders, directions, accounts and inquiries which the debtor partner might have made, or 
which the circumstances of the case may require. 

 
(2)  The interest charged may be redeemed at any time before foreclosure, or in case of a sale 

being directed by the court may be purchased without thereby causing a dissolution: 
 

(a)  With separate property, by any one or more of the partners, or 
 
(b)  With partnership property, by any one or more of the partners with the consent of all the 

partners whose interests are not so charged or sold. 
 
(3)  Nothing in this act shall be held to deprive a partner of his right, if any, under the exemption 

laws, as regards his interest in the partnership. 
 
§ 29. Dissolution Defined. 
 
The dissolution of a partnership is the change in the relation of the partners caused by any 
partner ceasing to be associated in the carrying on as distinguished from the winding up of the 
business. 
 
§ 30. Partnership not Terminated by Dissolution. 
 
On dissolution the partnership is not terminated, but continues until the winding up of 
partnership affairs is completed. 
 
§ 31. Causes of Dissolution. 
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Dissolution is caused: 
 
(1)  Without violation of the agreement between the partners, 
 

(a)  By the termination of the definite term or particular undertaking specified in the 
agreement, 

 
(b)  By the express will of any partner when no definite term or particular undertaking is 

specified, 
 
(c)  By the express will of all the partners who have not assigned their interests or suffered 

them to be charged for their separate debts, either before or after the termination of any 
specified term or particular undertaking, 

 
(d)  By the expulsion of any partner from the business bona fide in accordance with such a 

power conferred by the agreement between the partners; 
 
(2)  In contravention of the agreement between the partners, where the circumstances do not 

permit a dissolution under any other provision of this section, by the express will of any 
partner at any time; 

 
(3)  By any event which makes it unlawful for the business of the partnership to be carried on or 

for the members to carry it on in partnership; 
 
(4)  By the death of any partner; 
 
(5)  By the bankruptcy of any partner or the partnership; 
 
(6)  By decree of court under section 32. 
 
§ 32. Dissolution by Decree of Court. 
 
(1)  On application by or for a partner the court shall decree a dissolution whenever: 
 

(a)  A partner has been declared a lunatic in any judicial proceeding or is shown to be of 
unsound mind, 

 
(b)  A partner becomes in any other way incapable of performing his part of the partnership 

contract, 
 
(c)  A partner has been guilty of such conduct as tends to affect prejudicially the carrying on 

of the business, 
 
(d)  A partner willfully or persistently commits a breach of the partnership agreement, or 

otherwise so conducts himself in matters relating to the partnership business that it is not 
reasonably practicable to carry on in partnership with him, 
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(e)  The business of the partnership can only be carried on at a loss, 
 
(f)  Other circumstances render a dissolution equitable. 

 
(2)  On the application of the purchaser of a partner's interest under sections 28 or 29: 
 

(a)  After the termination of the specified term or particular undertaking, 
 
(b)  At any time if the partnership was a partnership at will when the interest was assigned or 

when the charging order was issued. 
 
§ 33. General Effect of Dissolution on Authority of Partner. 
 
Except so far as may be necessary to wind up partnership affairs or to complete transactions 
begun but not then finished, dissolution terminates all authority of any partner to act for the 
partnership, 
 

(1)  With respect to the partners, 
 

(a)  When the dissolution is not by the act, bankruptcy or death of a partner; or 
 
(b)  When the dissolution is by such act, bankruptcy or death of a partner, in cases where 

section 34 so requires. 
 
(2)  With respect to persons not partners, as declared in section 35. 

 
§ 34. Right of Partner to Contribution from Co-partners after Dissolution. 
 
Where the dissolution is caused by the act, death or bankruptcy of a partner, each partner is liable 
to his co-partners for his share of any liability created by any partner acting for the partnership as 
if the partnership had not been dissolved unless 
 

(a)  The dissolution being by act of any partner, the partner acting for the partnership had 
knowledge of the dissolution, or 

 
(b)  The dissolution being by the death or bankruptcy of a partner, the partner acting for the 

partnership had knowledge or notice of the death or bankruptcy. 
 
§ 35. Power of Partner to Bind Partnership to Third Persons after Dissolution. 
 
(1)  After dissolution a partner can bind the partnership except as provided in Paragraph (3). 
 

(a)  By any act appropriate for winding up partnership affairs or completing transactions 
unfinished at dissolution; 
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(b)  By any transaction which would bind the partnership if dissolution had not taken place, 
provided the other party to the transaction 

 
(I)  Had extended credit to the partnership prior to dissolution and had no knowledge or 

notice of the dissolution; or 
 
(II) Though he had not so extended credit, had nevertheless known of the partnership 

prior to dissolution, and, having no knowledge or notice of dissolution, the fact of 
dissolution had not been advertised in a newspaper of general circulation in the place 
(or in each place if more than one) at which the partnership business was regularly 
carried on. 

 
(2)  The liability of a partner under Paragraph (1b) shall be satisfied out of partnership assets 

alone when such partner had been prior to dissolution 
 

(a)  Unknown as a partner to the person with whom the contract is made; and 
 
(b)  So far unknown and inactive in partnership affairs that the business reputation of the 

partnership could not be said to have been in any degree due to his connection with it. 
 
(3)  The partnership is in no case bound by any act of a partner after dissolution 
 

(a)  Where the partnership is dissolved because it is unlawful to carry on the business, unless 
the act is appropriate for winding up partnership affairs; or 

 
(b)  Where the partner has become bankrupt; or 
 
(c)  Where the partner has no authority to wind up partnership affairs; except by a transaction 

with one who 
 

(I)  Had extended credit to the partnership prior to dissolution and had no knowledge or 
notice of his want of authority; or 

 
(II) Had not extended credit to the partnership prior to dissolution, and, having no 

knowledge or notice of his want of authority, the fact of his want of authority has not 
been advertised in the manner provided for advertising the fact of dissolution in 
Paragraph (1bII). 

 
(4)  Nothing in this section shall affect the liability under Section 16 of any person who after 

dissolution represents himself or consents to another representing him as a partner in a 
partnership engaged in carrying on business. 

 
§ 36. Effect of Dissolution on Partner's Existing Liability. 
 
(1)  The dissolution of the partnership does not of itself discharge the existing liability of any 

partner. 
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(2)  A partner is discharged from any existing liability upon dissolution of the partnership by an 

agreement to that effect between himself, the partnership creditor and the person or 
partnership continuing the business; and such agreement may be inferred from the course of 
dealing between the creditor having knowledge of the dissolution and the person or 
partnership continuing the business. 

 
(3)  Where a person agrees to assume the existing obligations of a dissolved partnership, the 

partners whose obligations have been assumed shall be discharged from any liability to any 
creditor of the partnership who, knowing of the agreement, consents to a material alteration 
in the nature or time of payment of such obligations. 

 
(4)  The individual property of a deceased partner shall be liable for all obligations of the 

partnership incurred while he was a partner but subject to the prior payment of his separate 
debts. 

 
§ 37. Right to Wind Up. 
 
Unless otherwise agreed the partners who have not wrongfully dissolved the partnership or the 
legal representative of the last surviving partner, not bankrupt, has the right to wind up the 
partnership affairs; provided, however, that any partner, his legal representative or his assignee, 
upon cause shown, may obtain winding up by the court. 
 
§ 38. Rights of Partners to Application of Partnership Property. 
 
(1)  When dissolution is caused in any way, except in contravention of the partnership agreement, 

each partner, as against his co-partners and all persons claiming through them in respect of 
their interests in the partnership, unless otherwise agreed, may have the partnership property 
applied to discharge its liabilities, and the surplus applied to pay in cash the net amount 
owing to the respective partners. But if dissolution is caused by expulsion of a partner, bona 
fide under the partnership agreement and if the expelled partner is discharged from all 
partnership liabilities, either by payment or agreement under section 36(2), he shall receive in 
cash only the net amount due him from the partnership. 

 
(2)  When dissolution is caused in contravention of the partnership agreement the rights of the 

partners shall be as follows: 
 

(a)  Each partner who has not caused dissolution wrongfully shall have, 
 

I.  All the rights specified in paragraph (1) of this section, and 
 
II.  The right, as against each partner who has caused the dissolution wrongfully, to 

damages for breach of the agreement. 
 
(b)  The partners who have not caused the dissolution wrongfully, if they all desire to 

continue the business in the same name, either by themselves or jointly with others, may 
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do so, during the agreed term for the partnership and for that purpose may possess the 
partnership property, provided they secure the payment by bond approved by the court, or 
pay to any partner who has caused the dissolution wrongfully, the value of his interest in 
the partnership at the dissolution, less any damages recoverable under clause (2a II) of 
this section, and in like manner indemnify him against all present or future partnership 
liabilities. 

 
(c)  A partner who has caused the dissolution wrongfully shall have: 
 

I.  If the business is not continued under the provisions of paragraph (2b) all the rights of 
a partner under paragraph (1), subject to clause (2a II), of this section, 

 
II.  If the business is continued under paragraph (2b) of this section the right as against 

his co-partners and all claiming through them in respect of their interests in the 
partnership, to have the value of his interest in the partnership, less any damages 
caused to his co-partners by the dissolution, ascertained and paid to him in cash, or 
the payment secured by bond approved by the court, and to be released from all 
existing liabilities of the partnership; but in ascertaining the value of the partner's 
interest the value of the good-will of the business shall not be considered. 

 
§ 39. Rights Where Partnership is Dissolved for Fraud or Misrepresentation. 
 
Where a partnership contract is rescinded on the ground of the fraud or misrepresentation of one 
of the parties thereto, the party entitled to rescind is, without prejudice to any other right, 
entitled, 

 
(a)  To a lien on, or a right of retention of, the surplus of the partnership property after 

satisfying the partnership liabilities to third persons for any sum of money paid by him 
for the purchase of an interest in the partnership and for any capital or advances 
contributed by him; and 

 
(b)  To stand, after all liabilities to third persons have been satisfied, in the place of the 

creditors of the partnership for any payments made by him in respect of the partnership 
liabilities; and 

 
(c)  To be indemnified by the person guilty of the fraud or making the representation against 

all debts and liabilities of the partnership. 
 
§ 40. Rules for Distribution. 
 
In settling accounts between the partners after dissolution, the following rules shall be observed, 
subject to any agreement to the contrary: 
 

(a)  The assets of the partnership are: 
 

I.  The partnership property, 
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II.  The contributions of the partners necessary for the payment of all the liabilities 

specified in clause (b) of this paragraph. 
 
(b)  The liabilities of the partnership shall rank in order of payment, as follows: 
  

I.  Those owing to creditors other than partners, 
 
II.  Those owing to partners other than for capital and profits, 
 
III. Those owing to partners in respect of capital, 
 
IV. Those owing to partners in respect of profits. 

 
(c)  The assets shall be applied in order of their declaration in clause (a) of this paragraph to 

the satisfaction of the liabilities. 
 
(d)  The partners shall contribute, as provided by section 18 (a) the amount necessary to 

satisfy the liabilities; but if any, but not all, of the partners are insolvent, or, not being 
subject to process, refuse to contribute, the other partners shall contribute their share of 
the liabilities, and, in the relative proportions in which they share the profits, the 
additional amount necessary to pay the liabilities. 

 
(e)  An assignee for the benefit of creditors or any person appointed by the court shall have 

the right to enforce the contributions specified in clause (d) of this paragraph. 
 
(f)  Any partner or his legal representative shall have the right to enforce the contributions 

specified in clause (d) of this paragraph, to the extent of the amount which he has paid in 
excess of his share of the liability. 

 
(g)  The individual property of a deceased partner shall be liable for the contributions 

specified in clause (d) of this paragraph. 
 
(h)  When partnership property and the individual properties of the partners are in possession 

of a court for distribution, partnership creditors shall have priority on partnership 
property and separate creditors on individual property, saving the rights of lien or secured 
creditors as heretofore. 

 
(i)  Where a partner has become bankrupt or his estate is insolvent the claims against his 

separate property shall rank in the following order: 
 

I.  Those owing to separate creditors, 
 
II.  Those owing to partnership creditors, 
 
III. Those owing to partners by way of contribution. 
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§ 41. Liability of Persons Continuing the Business in Certain Cases. 
 
(1)  When any new partner is admitted into an existing partnership, or when any partner retires 

and assigns (or the representative of the deceased partner assigns) his rights in partnership 
property to two or more of the partners, or to one or more of the partners and one or more 
third persons, if the business is continued without liquidation of the partnership affairs, 
creditors of the first or dissolved partnership are also creditors of the partnership so 
continuing the business. 

 
(2)  When all but one partner retire and assign (or the representative of a deceased partner 

assigns) their rights in partnership property to the remaining partner, who continues the 
business without liquidation of partnership affairs, either alone or with others, creditors of the 
dissolved partnership are also creditors of the person or partnership so continuing the 
business. 

 
(3)  When any partner retires or dies and the business of the dissolved partnership is continued as 

set forth in paragraphs (1) and (2) of this section, with the consent of the retired partners or 
the representative of the deceased partner, but without any assignment of his right in 
partnership property, rights of creditors of the dissolved partnership and of the creditors of 
the person or partnership continuing the business shall be as if such assignment had been 
made. 

 
(4) When all the partners or their representatives assign their rights in partnership property to one 

or more third persons who promise to pay the debts and who continue the business of the 
dissolved partnership, creditors of the dissolved partnership are also creditors of the person or 
partnership continuing the business. 

 
(5) When any partner wrongfully causes a dissolution and the remaining partners continue the 

business under the provisions of section 38(2b), either alone or with others, and without 
liquidation of the partnership affairs, creditors of the dissolved partnership are also creditors 
of the person or partnership continuing the business. 

 
(6) When a partner is expelled and the remaining partners continue the business either alone or 

with others, without liquidation of the partnership affairs, creditors of the dissolved 
partnership are also creditors of the person or partnership continuing the business. 

 
(7) The liability of a third person becoming a partner in the partnership continuing the business, 

under this section, to the creditors of the dissolved partnership shall be satisfied out of 
partnership property only. 

 
(8) When the business of a partnership after dissolution is continued under any conditions set 

forth in this section the creditors of the dissolved partnership, as against the separate creditors 
of the retiring or deceased partner or the representative of the deceased partner, have a prior 
right to any claim of the retired partner or the representative of the deceased partner against 
the person or partnership continuing the business, on account of the retired or deceased 
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partner's interest in the dissolved partnership or on account of any consideration promised for 
such interest or for his right in partnership property. 

 
(9)  Nothing in this section shall be held to modify any right of creditors to set aside any 

assignment on the ground of fraud. 
 
(10) The use by the person or partnership continuing the business of the partnership name, or the 

name of a deceased partner as part thereof, shall not of itself make the individual property of 
the deceased partner liable for any debts contracted by such person or partnership. 

 
§ 42. Rights of Retiring or Estate of Deceased Partner When the Business is Continued. 
 
When any partner retires or dies, and the business is continued under any of the conditions set 
forth in section 41 (1, 2, 3, 5, 6), or section 38(2b) without any settlement of accounts as between 
him or his estate and the person or partnership continuing the business, unless otherwise agreed, 
he or his legal representative as against such persons or partnership may have the value of his 
interest at the date of dissolution ascertained, and shall receive as an ordinary creditor an amount 
equal to the value of his interest in the dissolved partnership with interest, or, at his option or at 
the option of his legal representative, in lieu of interest, the profits attributable to the use of his 
right in the property of the dissolved partnership; provided that the creditors of the dissolved 
partnership as against the separate creditors, or the representative of the retired or deceased 
partner, shall have priority on any claim arising under this section, as provided by section 41(8) 
of this act.  
 
§ 43. Accrual of Actions. 
 
The right to an account of his interest shall accrue to any partner, or his legal representative, as 
against the winding up partners or the surviving partners or the person or partnership continuing 
the business, at the date of dissolution, in the absence of any agreement to the contrary. 
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ARTICLE 1 
GENERAL PROVISIONS 

  
 
SECTION 101. SHORT TITLE. This [act] may be cited as the Uniform Partnership Act. 
 
 
SECTION 102. DEFINITIONS. In this [act]: 

(1) “Business” includes every trade, occupation, and profession. 
(2) “Contribution”, except in the phrase “right of contribution”, means property or a benefit 

described in Section 403 which is provided by a person to a partnership to become a 
partner or in the person’s capacity as a partner. 

(3) “Debtor in bankruptcy” means a person that is the subject of: 
(A) an order for relief under Title 11 of the United States Code or a comparable order 

under a successor statute of general application; or 
(B) a comparable order under federal, state, or foreign law governing insolvency. 

(4) “Distribution” means a transfer of money or other property from a partnership to a person 
on account of a transferable interest or in a person’s capacity as a partner. The term:  
(A) includes: 

(i) a redemption or other purchase by a partnership of a transferable interest; and 
(ii) a transfer to a partner in return for the partner’s relinquishment of any right to 

participate as a partner in the management or conduct of the partnership’s 
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business or have access to records or other information concerning the 
partnership’s business; and 

(B) does not include amounts constituting reasonable compensation for present or past 
service or payments made in the ordinary course of business under a bona fide 
retirement plan or other bona fide benefits program. 

(5) “Foreign limited liability partnership” means a foreign partnership whose partners have 
limited liability for the debts, obligations, or other liabilities of the foreign partnership 
under a provision similar to Section 306(c). 

(6) “Foreign partnership” means an unincorporated entity formed under the law of a 
jurisdiction other than this state which would be a partnership if formed under the law of 
this state. The term includes a foreign limited liability partnership. 

(7) “Jurisdiction”, used to refer to a political entity, means the United States, a state, a foreign 
country, or a political subdivision of a foreign country. 

(8) “Jurisdiction of formation” means the jurisdiction whose law governs the internal affairs 
of an entity. 

(9) “Limited liability partnership”, except in the phrase “foreign limited liability partnership” 
and in [Article] 11, means a partnership that has filed a statement of qualification under 
Section 901 and does not have a similar statement in effect in any other jurisdiction. 

(10) “Partner” means a person that: 
(A) has become a partner in a partnership under Section 402 or was a partner in a 

partnership when the partnership became subject to this [act] under Section 110; and  
(B) has not dissociated as a partner under Section 601. 

(11) “Partnership”, except in [Article] 11, means an association of two or more persons to 
carry on as co-owners a business for profit formed under this [act] or that becomes 
subject to this [act] under [Article] 11 or Section 110. The term includes a limited 
liability partnership.  

(12) “Partnership agreement” means the agreement, whether or not referred to as a 
partnership agreement and whether oral, implied, in a record, or in any combination 
thereof, of all the partners of a partnership concerning the matters described in Section 
105(a). The term includes the agreement as amended or restated. 

(13) “Partnership at will” means a partnership in which the partners have not agreed to 
remain partners until the expiration of a definite term or the completion of a particular 
undertaking. 

(14) “Person” means an individual, business corporation, nonprofit corporation, partnership, 
limited partnership, limited liability company, [general cooperative association,] limited 
cooperative association, unincorporated nonprofit association, statutory trust, business 
trust, common-law business trust, estate, trust, association, joint venture, public 
corporation, government or governmental subdivision, agency, or instrumentality, or any 
other legal or commercial entity. 

(15) “Principal office” means the principal executive office of a partnership or a foreign 
limited liability partnership, whether or not the office is located in this state. 

(16) “Property” means all property, whether real, personal, or mixed or tangible or 
intangible, or any right or interest therein. 

(17) “Record”, used as a noun, means information that is inscribed on a tangible medium or 
that is stored in an electronic or other medium and is retrievable in perceivable form. 
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(18) “Registered agent” means an agent of a limited liability partnership or foreign limited 
liability partnership which is authorized to receive service of any process, notice, or 
demand required or permitted by law to be served on the partnership. 

(19) “Registered foreign limited liability partnership” means a foreign limited liability 
partnership that is registered to do business in this state pursuant to a statement of 
registration filed by the [Secretary of State]. 

(20) “Sign” means, with present intent to authenticate or adopt a record: 
(A) to execute or adopt a tangible symbol; or 
(B) to attach to or logically associate with the record an electronic symbol, sound, or 

process. 
(21) “State” means a state of the United States, the District of Columbia, Puerto Rico, the 

United States Virgin Islands, or any territory or insular possession subject to the 
jurisdiction of the United States. 

(22) “Transfer” includes:  
(A) an assignment; 
(B) a conveyance; 
(C) a sale; 
(D) a lease; 
(E) an encumbrance, including a mortgage or security interest;  
(F) a gift; and 
(G) a transfer by operation of law. 

(23) “Transferable interest” means the right, as initially owned by a person in the person’s 
capacity as a partner, to receive distributions from a partnership, whether or not the 
person remains a partner or continues to own any part of the right. The term applies to 
any fraction of the interest, by whomever owned. 

(24) “Transferee” means a person to which all or part of a transferable interest has been 
transferred, whether or not the transferor is a partner. 

 
Comment 
 
. . .  
 
 This section contains definitions for terms used throughout the act; it is important to 
remember that “partnership” means solely a domestic general partnership, except when 
“partnership” is used as part of a multiword-term (e.g., “foreign partnership”). Section 1101 
contains definitions specific to Article 11’s provisions on mergers, conversions, interest 
exchanges, and domestications. 
 
 “Business” [(1)]—This definition originated in UPA (1914) § 2 and is fundamentally 
important; a general partnership must have a business purpose. See Section 202(a) (referring to 
the association of two or more persons to carry on as co-owners a business for profit). Compare 
Section 102(1), with ULPA (2001) (Last Amended 2013) § 110(b) (“A limited partnership may 
have any lawful purpose, regardless of whether for profit.”), and ULLCA (2006) (Last Amended 
2013) § 108(a) (same as to a limited liability company). 
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 “Contribution” [(2)]— . . . This definition serves to distinguish capital contributions from 
other circumstances under which a partner or would-be partner might provide benefits to a 
general partnership (e.g., providing services to the partnership as an employee or independent 
contractor, leasing property to the partnership).  
 
 This definition also distinguishes “contributions” from capital raised from transferees who 
invest; to be a contribution, the property or benefit must be “provided by a person ... to become a 
partner or in the person’s capacity as a partner. This distinction is ubiquitous in the law of 
unincorporated business organizations. . . .  
 
 In contrast, partnership agreements sometimes provide for contributions from transferees. In 
such circumstances, the default rules for liquidating distributions should be altered accordingly. 
See Section 806(b)(1) (referring to distributions to be made “to each person owning a 
transferable interest that reflects contributions made and not previously returned.”) (emphasis 
added). 
 
 “Distribution” [(4)(A)—redemptions included]—This provision specifically refers to 
transactions between a general partnership and one of its partners, which in the corporate context 
would be labeled “redemption.” The paragraph has subparts because ownership interests in a 
partnership are conceptually bifurcated into economic rights (“transferable interest”), and 
governance and information rights. 
 
 Under Section 405(a), “[a]ny distribution made by a partnership before its dissolution and 
winding up must be in equal shares among partners, except to the extent necessary to comply 
with a transfer effective under Section 503 or charging order in effect under Section 504.” Since 
a redemption is a distribution, absent authorization in the partnership agreement a partnership 
may not redeem the interest of one partner or transferee without redeeming (or at least offering to 
redeem) the interests of all other partners and transferees to a comparable extent. 
 
 The law of close corporations has flirted with a similar notion. See, e.g., Donahue v. Rodd 
Electrotype Co. of New England, Inc., 328 N.E.2d 505, 518 (Mass. 1975) (stating, with regard to 
closely held corporations, “if the stockholder whose shares were purchased was a member of the 
controlling group, the controlling stockholders must cause the corporation to offer each 
stockholder an equal opportunity to sell a ratable number of his shares to the corporation at an 
identical price”); cf. Wilkes v. Springside Nursing Home, Inc., 353 N.E.2d 657, 663 (Mass. 1976) 
(stating that “untempered application of the strict good faith standard enunciated in Donahue . . . 
will result in the imposition of limitations on legitimate action by the controlling group in a close 
corporation which will unduly hamper its effectiveness in managing the corporation in the best 
interests of all concerned”). See also Toner v. Baltimore Envelope Co., 498 A.2d 642, 650 (Md. 
1985) (rejecting the “per se breach of duty” approach). 
 
 A partnership agreement can override Section 405(a)’s equal treatment requirement without 
specifically mentioning redemptions. 
 

EXAMPLE: Ryan Company is a general partnership whose partnership agreement: 
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(i) includes a list (the “protected list”) of decisions or actions that may be taken only with 
the consent of all partners; and (ii) provides that all other decisions and acts may be taken 
as the Management Committee determines. The protected list does not include 
redemptions. The partnership agreement overrides the Section 404(a)’s equal treatment 
requirement. 

 
 [(4)(B)—exclusion]—This exclusion affects the reach of: (i) the charging order remedy 
under Section 504; and (ii) Section 407’s clawback provision applicable to distributions made by 
a limited liability partnership. The effect on the clawback provision reflects the law in several 
states, see, e.g., DEL. CODE ANN. tit. 6, § 15-309(a) (2014); VA. CODE ANN. § 13.1-1036 (2014), 
and makes sense conceptually and as a matter of policy. See In re Tri-River Trading, L.L.C., 329 
B.R. 252, 266 (B.A.P. 8th Cir. 2005), aff’d, 452 F.3d 756 (8th Cir. 2006) (“We know of no 
principle of law which suggests that a manager of a company is required to give up agreed upon 
salary to pay creditors when business turns bad.”). . . . 
 
. . . 
 
 “Partner” [(10)]—Under Section 202(a), any “person” can be a partner. Paragraph 14 of this 
section defines “person” very broadly to include individuals and “any . . . legal or commercial 
entity.” At common law, “[t]he general rule . . . [was] that every person of sound mind, sui juris, 
and not otherwise restrained by law, may enter into a contract of partnership.” JOSEPH STORY, 
COMMENTARIES ON THE LAW ON PARTNERSHIP § 7, at 10 (2d ed. 1850). The phrase “sound mind” 
and the term “sui juris” suggest that at common law a partner was necessarily an individual. See 
BLACK’S LAW DICTIONARY (9th ed. 2009) (defining sui juris as one “[o]f full age and capacity”). 
UPA (1914) § 2 defined “person” to include “partnerships, corporations, and other associations.” 
See, e.g., Williams v. Mammoth of Alaska, Inc., 890 P.2d 581, 584 n.8 (Alaska 1995) (stating that 
under UPA (1914) “[a] partner need not be a natural person”). After a person has been 
dissociated as a partner under Section 602, the term “partner” continues to apply to the person’s 
conduct while a partner. See Section 603(b). 
 
. . .  
 
 “Partnership agreement” [(12)]—This definition must be read in conjunction with Sections 
105 through 107, which further describe the partnership agreement. In particular, although this 
definition refers to “the agreement . . . of all the partners,” the partnership itself is bound by and 
may enforce the agreement. Section 106(a). 
 
 A partnership agreement is a contract, and therefore all statutory language pertaining to the 
partnership agreement must be understood in the context of the law of contracts. 
 
 The definition in Paragraph 12 is very broad and recognizes a wide scope of authority for the 
partnership agreement: “the matters described in Section 105(a).” Those matters include not only 
all relations inter se the partners and the partnership but also “the business of the partnership and 
the conduct of that business.” Section 105(a)(2). Moreover, the definition puts no limits on the 
form of the partnership agreement. To the contrary, the definition contains the phrase “whether 
oral, implied, in a record, or in any combination thereof.” 
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 Unless the partnership agreement itself provides otherwise: 
 

 A partnership agreement may comprise a number of separate documents (or records), 
however denominated; and 

 Subject to Section 106(b) (deeming new partners to assent to the then-existing 
partnership agreement), a document, record, understanding, etc. can be part of the 
partnership agreement only with the assent of all persons then partners. 

 
 An agreement among less than all partners might well be enforceable among those partners 
as parties, but would not be part of the partnership agreement. However, under Section 105(a)(3), 
an amendment to a partnership agreement can be made with less than unanimous consent if the 
partnership agreement itself so provides. 
 
 An agreement to form a partnership is not itself a partnership agreement. The term 
“partnership agreement” presupposes “partners,” and a person cannot be a partner in a 
partnership before the partnership exists. However, as soon as a partnership comes into 
existence, it perforce has a partnership agreement. For example, suppose: (i) two persons orally 
and informally agree to join their activities in a manner that satisfies Section 202 (formation of 
partnership); (ii) the partnership is thus formed; and (iii) without further ado or agreement, the 
persons become the partnership’s initial partners. A partnership agreement exists. In the words of 
Paragraph 12 “all the partners” have agreed who the partners are and that, as “all the partners,” 
they will conduct a business. That agreement—no matter how informal or rudimentary—is an 
agreement “concerning the matters described in Section 105(a).” To the extent the agreement 
does not provide the inter se “rules of the game,” the “default rules” of this act “fill in the gaps.” 
Section 105(b). 
 
 This act states no rule as to whether the statute of frauds applies to partnership agreements. 
Case law suggests that the answer is yes: 
 

Partnership agreements, like other contracts, are subject to the Statute of Frauds. A 
contract of partnership for a term exceeding one year is within the Statute of Frauds and 
is void unless it is in writing [and signed by the party to be bound]; however, a contract 
establishing a partnership terminable at the will of any partner is generally held to be 
capable of performance by its terms within one year of its making and, therefore, to be 
outside the Statute of Frauds. 
 

Abbott v. Hurst, 643 So. 2d 589, 592 (Ala. 1994) (citations omitted). 
 
 Likewise, the land provision of the statute of frauds: 
 

applies to an oral contract to transfer or convey partnership real property, and the interest 
of the other partners therein, to one partner as an individual, as well as to a parol contract 
by one of the parties to convey certain land owned by him individually to the partnership, 
or to another partner, or to put it into the partnership stock. 
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Froiseth v. Nowlin, 287 P. 55, 56 (Wash. 1930) (quoting 27 C.J.S. § 220); . . .  
 
 In contrast, the land provision does not apply to a partner’s interest in a partnership, no 
matter how much the partnership owns or deals in real property. Interests in a partnership are 
personal property and reflect no direct interest in the entity’s assets. See Sections 102(23), 501. 
Thus, the real property issues pertaining to a partnership ownership of land do not “flow 
through” to the partners and partnership interests. See, e.g., Wooten v. Marshall, 153 F. Supp. 
759, 763–64 (S.D.N.Y. 1957) (involving an “oral agreement for a joint venture concerning the 
purchase, exploitation and eventual disposition of this 160 acre tract” and stating “[t]he real 
property acquired and dealt with by the venturers takes on the character of personal property as 
between the partners in the enterprise, and hence is not covered by [the Statute of Frauds]”); see 
also Wade v. DeHart, 1926 WL 2944 (Ohio Misc. 1926), aff'd sub nom., Wade v. De Hart, 159 
N.E. 838 (Ohio Ct. App. 1927) (same). 
 
 “Partnership at will” [(13)]—This paragraph defines “partnership at will” in the negative 
(i.e., by stating what the defined term is not). A partnership is “at will” if the partners’ agreement 
does not obligate them to remain in the partnership until the passage of a specified time (a term) 
or the completion of a specified task, job, project, etc. (an undertaking). 
 
 “Partnership at will” is thus the default mode under this act; that is, a partnership is “at will” 
unless the partners have agreed otherwise. Absent such agreement, a partner may rightfully leave 
the partnership at any time (dissociate), Sections 601(1), 602(b)(2), and rightfully cause or seek 
the winding up of the partnership and its business (dissolution), Section 801(1); see Fleming v. 
Hagen Estate, 702 N.W.2d 786, 789 (Minn. Ct. App. 2005) (rejecting “the [appellant] estate’s 
assertion that the district court erred by not concluding that [a partner’s] counterclaim 
unilaterally dissolved the agreement pursuant to [Minnesota Statutes section 323A.0801]”; 
noting that “section 323A.0801(1) is applicable only to an at-will partnership”). 
 
 This act does not directly define “partnership for a term” and “partnership for an 
undertaking,” but their respective meanings are clear from this paragraph’s wording and the case 
law. E.g., Girard Bank v. Haley, 332 A.2d 443, 447 (Pa. 1975) (“A ‘particular undertaking’ 
under the statute must be capable of accomplishment at some time, although the exact time may 
be unknown and unascertainable at the date of the agreement.”). This paragraph thus suggests 
that a partnership under this act will fit into one of three conveniently labeled categories: at-will, 
for a term, for an undertaking. However, hybrid structures are possible. 
 
 EXAMPLE: The partnership agreement of a general partnership: 

 states a minimum term of ten years; 
 permits one particular partner to leave the partnership at any time upon thirty days 
advance written notice; and 
 provides that that person’s dissociation as a partner will neither cause the partnership 
to dissolve nor entitle any other person to dissociate. 

 
Hybrid structures cause no trouble, if the partnership agreement: (i) clearly and completely 
details the partners’ understanding as to dissociation and dissolution; and (ii) does not confuse 



 116 Back to Top Back to the Summary of Contents 

matters by inaccurately labeling the partnership as if it were a pure form of one of the three 
categories. . . .  
 
 
SECTION 103. KNOWLEDGE; NOTICE. 
(a) A person knows a fact if the person: 

(1) has actual knowledge of it; or 
(2) is deemed to know it under subsection (d)(1) or law other than this [act]. 

(b) A person has notice of a fact if the person: 
(1) has reason to know the fact from all the facts known to the person at the time in question; 

or 
(2) is deemed to have notice of the fact under subsection (d)(2). 

(c) Subject to Section 117(f), a person notifies another person of a fact by taking steps 
reasonably required to inform the other person in ordinary course, whether or not those steps 
cause the other person to know the fact. 

(d) A person not a partner is deemed: 
(1) to know of a limitation on authority to transfer real property as provided in Section 

303(g); and 
(2) to have notice of: 

(A) a person’s dissociation as a partner 90 days after a statement of dissociation under 
Section 704 becomes effective; and 

(B) a partnership’s: 
(i) dissolution 90 days after a statement of dissolution under Section 802 becomes 

effective; 
(ii) termination 90 days after a statement of termination under Section 802 becomes 

effective; and 
(iii) participation in a merger, interest exchange, conversion, or domestication, 90 

days after articles of merger, interest exchange, conversion, or domestication 
under [Article] 11 become effective. 

(e) A partner’s knowledge or notice of a fact relating to the partnership is effective immediately 
as knowledge of or notice to the partnership, except in the case of a fraud on the partnership 
committed by or with the consent of that partner. 

 
 
 
SECTION 104. GOVERNING LAW. The internal affairs of a partnership and the liability of a 
partner as a partner for a debt, obligation, or other liability of the partnership are governed by: 

(1) in the case of a limited liability partnership, the law of this state; and 
(2) in the case of a partnership that is not a limited liability partnership, the law of the 

jurisdiction in which the partnership has its principal office. 
 
Comment 
 
 . . . Like any other legal concept, “internal affairs” may be indeterminate at its edges. 
However, the concept certainly includes interpretation and enforcement of the partnership 
agreement, relations among the partners as partners, and relations between the partnership and a 
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partner as a partner. . . . “Internal affairs” do not encompass the power vel non of a person to 
bind a partnership. RESTATEMENT (SECOND) OF CONFLICT OF LAWS §§ 292(2) (1971) (“The 
principal will be held bound by the agent’s action if he would so be bound under the local law of 
the state where the agent dealt with the third person, provided at least that the principal had 
authorized the agent to act on his behalf in that state or had led the third person reasonably to 
believe that the agent had such authority.”), 295(1) (“Whether a partnership is bound by action 
taken on its behalf by an agent in dealing with a third person is determined by the local law of 
the state selected by application of the rule of § 292.”); RESTATEMENT (FIRST) OF CONFLICT OF 
LAWS § 345, cmt. c (1934) (Law Governing Effect of Act of Agent or Partner) (“If . . . the 
principal or partner sends the agent or other partner into a state to act on his behalf, he assumes 
the risk of liability not only for authorized but for unauthorized conduct of the agent or partner in 
accordance with the law of that state.”); . . . . 
 
 “Internal affairs” and the “liability of a partner as a partner” are mentioned separately, 
because it can be argued that the liability of partners to third parties is not an internal affair. See, 
e.g., RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 307 (1971) (treating shareholders’ 
liability separately from the internal affairs doctrine). A few cases subsume owner/manager 
liability into internal affairs. See, e.g., Kalb, Voorhis & Co. v. American Fin. Corp., 8 F.3d 130, 
132 (2d Cir. 1993) (holding that the corporation’s “primary purpose is to insulate shareholders 
from legal liability” and therefore “the state of incorporation has the greater interest in 
determining when and if that insulation is to be stripped away” (quoting Soviet Pan Am Travel 
Effort v. Travel Comm., Inc., 756 F. Supp. 126, 131 (S.D.N.Y. 1991) (internal quotation marks 
omitted). 
 
 In any event, neither “internal affairs” nor the “liability of a partner as a partner” encompass 
a claim that a partner is liable to a third party for: (i) having purported inaccurately to have the 
actual authority to bind a partnership to the third party; or (ii) having committed a tort against the 
third party while acting on the partnership’s behalf or in the course of the partnership’s business. 
That liability is not by status (i.e., not “as a partner”) but rather results from function or conduct. 
. . .  
 
 
SECTION 105. PARTNERSHIP AGREEMENT; SCOPE, FUNCTION, AND 
LIMITATIONS. 
(a) Except as otherwise provided in subsections (c) and (d), the partnership agreement governs:  

(1) relations among the partners as partners and between the partners and the partnership; 
(2) the business of the partnership and the conduct of that business; and 
(3) the means and conditions for amending the partnership agreement. 

(b) To the extent the partnership agreement does not provide for a matter described in subsection 
(a), this [act] governs the matter.  

(c) A partnership agreement may not: 
(1) vary the law applicable under Section 104(1); 
(2) vary the provisions of Section 110; 
(3) vary the provisions of Section 307; 
(4) unreasonably restrict the duties and rights under Section 408, but the partnership 

agreement may impose reasonable restrictions on the availability and use of information 
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obtained under that section and may define appropriate remedies, including liquidated 
damages, for a breach of any reasonable restriction on use; 

(5) alter or eliminate the duty of loyalty or the duty of care, except as otherwise provided in 
subsection (d); 

(6) eliminate the contractual obligation of good faith and fair dealing under Section 409(d), 
but the partnership agreement may prescribe the standards, if not manifestly 
unreasonable, by which the performance of the obligation is to be measured; 

(7) unreasonably restrict the right of a person to maintain an action under Section 410(b); 
(8) relieve or exonerate a person from liability for conduct involving bad faith, willful or 

intentional misconduct, or knowing violation of law; 
(9) vary the power of a person to dissociate as a partner under Section 602(a), except to 

require that the notice under Section 601(1) to be in a record; 
(10) vary the grounds for expulsion specified in Section 601(5); 
(11) vary the causes of dissolution specified in Section 801(4) or (5); 
(12) vary the requirement to wind up the partnership’s business as specified in Section 

802(a), (b)(1), and (d); 
(13) vary the right of a partner under Section 901(f) to vote on or consent to a cancellation of 

a statement of qualification; 
(14) vary the right of a partner to approve a merger, interest exchange, conversion, or 

domestication under Section 1123(a)(2), 1133(a)(2), 1143(a)(2), or 1153(a)(2); 
(15) vary the required contents of a plan of merger under Section 1122(a), plan of interest 

exchange under Section 1132(a), plan of conversion under Section 1142(a), or plan of 
domestication under Section 1152(a); 

(16) vary any requirement, procedure, or other provision of this [act] pertaining to: 
(A) registered agents; or 
(B) the [Secretary of State], including provisions pertaining to records authorized or 

required to be delivered to the [Secretary of State] for filing under this [act]; or 
(17) except as otherwise provided in Sections 106 and 107(b), restrict the rights under this 

[act] of a person other than a partner. 
(d) Subject to subsection (c)(8), without limiting other terms that may be included in a 

partnership agreement, the following rules apply: 
(1) The partnership agreement may: 

(A) specify the method by which a specific act or transaction that would otherwise violate 
the duty of loyalty may be authorized or ratified by one or more disinterested and 
independent persons after full disclosure of all material facts; and 

(B) alter the prohibition in Section 406(a)(2) so that the prohibition requires only that the 
partnership’s total assets not be less than the sum of its total liabilities. 

(2) To the extent the partnership agreement expressly relieves a partner of a responsibility 
that the partner would otherwise have under this [act] and imposes the responsibility on 
one or more other partners, the agreement also may eliminate or limit any fiduciary duty 
of the partner relieved of the responsibility which would have pertained to the 
responsibility.  

(3) If not manifestly unreasonable, the partnership agreement may: 
(A) alter or eliminate the aspects of the duty of loyalty stated in Section 409(b); 
(B) identify specific types or categories of activities that do not violate the duty of 

loyalty; 
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(C) alter the duty of care, but may not authorize conduct involving bad faith, willful or 
intentional misconduct, or knowing violation of law; and 

(D) alter or eliminate any other fiduciary duty. 
(e) The court shall decide as a matter of law whether a term of a partnership agreement is 

manifestly unreasonable under subsection (c)(6) or (d)(3). The court: 
(1) shall make its determination as of the time the challenged term became part of the 

partnership agreement and by considering only circumstances existing at that time; and  
(2) may invalidate the term only if, in light of the purposes and business of the partnership, it 

is readily apparent that: 
(A) the objective of the term is unreasonable; or 
(B) the term is an unreasonable means to achieve the term’s objective. 

 
Comment 
 . . . Section 102(12) delineates a very broad scope for “partnership agreement.” As a result, 
once a partnership comes into existence, a partnership agreement necessarily exists. See the 
comment to Section 102(12). Accordingly, this act refers to “the partnership agreement” rather 
than “a partnership agreement.” This phrasing should not, however, be read to require a 
partnership or its partners to take any formal action to adopt a partnership agreement. 
 
 The partnership agreement is the exclusive consensual process for modifying this act’s 
various default rules pertaining to relationships inter se the partners and between the partners and 
the partnership. Section 105(a). The partnership agreement also has power over “the obligations 
of a partnership and its partners to a person in the person’s capacity as a transferee or person 
dissociated as a partner.” Section 107(b). For the relationship between the partnership agreement 
and public records in the filing office, see Section 107(d). 

The Partnership Agreement and the Fiduciary and Other Duties of Those Who Manage 
 
. . . As explained in detail in the comment to Subsection (d)(3), this act rejects the notion that a 
contract can completely transform an inherently fiduciary relationship into a merely arm’s length 
association. Within that limitation, however, this section provides substantial power to the 
partnership agreement to reshape, limit, and eliminate fiduciary and other managerial duties. . . .  
 
 Subsection (a)(3)—Under this provision, the partnership agreement can control both the 
quantum of consent required (e.g., majority of partners) and the means by which the consent is 
manifested (e.g., prohibiting modifications except when consented to in writing). See the 
comment to Section 107(a). 
 
 If the partnership agreement does not address the issue, Section 401(k) applies and requires 
the affirmative vote or consent of all the partners. Under Section 119 (supplemental principles of 
law), the parol evidence rule will apply to a written partnership agreement when appropriate 
under contract law. . . .  
 
 Subsection (c)— . . . If a person claims that a term of the partnership agreement violates this 
subsection, as a matter of ordinary procedural law the burden of proof is on the person making 
the claim. . . .  
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 Subsection (c)(4)—Although phrased as a restriction, this provision grants substantial power 
to the partnership agreement. 
 

EXAMPLE: A law firm operates as a partnership, and the partnership agreement 
provides that a “Compensation Committee” periodically decides each partner’s 
compensation. The agreement also states that only partners who are on the Compensation 
Committee may have access to the Committee’s compensation decisions pertaining to 
other partners. This restriction is reasonable. 

 
 The act also empowers the partnership “as a matter within the ordinary course of its business 
[to] impose reasonable restrictions and conditions on access to and use of information” obtained 
under Section 408. See Section 408(j). 
 
 In determining whether a restriction is reasonable, a court might consider: (i) the danger or 
other problem the restriction seeks to avoid; (ii) the purpose for which the information is sought; 
and (iii) whether, in light of both the problem and the purpose, the restriction is reasonably 
tailored. . . . 
 
 Subsection (c)(5)—This limitation is less powerful than might first appear, because 
Subsection (d) specifically authorizes substantial alterations to the duties of loyalty and care, 
including restricting and substantially eliminating those duties. 
 
 Subsection (c)(6)—Section 409(d) refers to the “contractual obligation of good faith and fair 
dealing,” which contract law implies in every contract. The partnership agreement cannot 
eliminate this obligation, neither in whole (i.e., generally) nor in part (i.e., as applicable to 
specified situations). 
 
 However, a partnership agreement may “prescribe the standards . . . by which the 
performance of [that] obligation is to be measured.” 
 

EXAMPLE: A partnership agreement designates a managing partner, provides that 
partner almost total control of the partnership’s operations, and grants the partner the 
discretion to cause the partnership to enter into contracts with affiliates of the partner (so- 
called “Conflict Transactions”). The agreement further provides: “When causing the 
Company to enter into a Conflict Transaction, the Managing Partner complies with 
Section 409(d) of [this act] if a disinterested person, knowledgeable in the subject matter, 
states in writing that the terms and conditions of the Conflict Transaction are equivalent 
to the terms and conditions that would be agreed to by persons at arm’s length in 
comparable circumstances.” This provision “prescribes[s] the standards by which the 
performance of the [Section 409(d)] obligation is to be measured.” 
 
EXAMPLE: Same facts as the previous example, except that, during the performance of 
a Conflict Transaction, the managing partner causes the partnership to waive material 
protections under the applicable contract. The standard stated in the previous example is 
inapposite to this conduct. Section 409(d) therefore applies to the conduct without any 
direct contractual delineation. (However, other terms of the agreement may be relevant to 
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determining whether the conduct violates Section 409(d). See the comment to Section 
409(d).) 
 
EXAMPLE: A partnership agreement designates a managing partner and gives that 
partner “sole discretion” to make various decisions. The agreement further provides: 
“Whenever this agreement requires or permits the Managing Partner to make a decision 
that has the potential to benefit one class of partners to the detriment of another class, the 
Managing Partner complies with Section 409(d) of [this act] if the Managing Partner 
makes the decision with: 

a.  the honest belief that the decision: 
i. serves the best interests of the Partnership; or 
ii. at least does not injure or otherwise disserve those interests; and 

b.  the reasonable belief that the decision breaches no partner’s rights under this 
agreement.” 

This provision “prescribe[s] the standards by which the performance of the [Section 
409(d)] obligation is to be measured.” Compare Section 105(c)(6), with Nemec v. 
Shrader, 991 A.2d 1120 (Del. 2010) (considering such a situation in the context of the 
right to call preferred stock and deciding by a three-two vote that exercising the call did 
not breach the implied covenant of good faith and fair dealing). 

 
 A partnership agreement that seeks to prescribe standards for measuring the contractual 
obligation of good faith and fair dealing under Section 409(d) should expressly refer to the 
obligation. See Gerber v. Enter. Prods. Hldgs., L.L.C., 67 A.3d 400, 418 (Del. 2013) 
(distinguishing between the implied contractual covenant and an express contractual obligation 
of “good faith” as stated in a limited partnership agreement). . . . 
 
 Subsection (c)(8)—These restrictions are ubiquitous in the law of business entities and, in 
conjunction with other provisions of this section, control the otherwise very broad power of a 
partnership agreement to affect fiduciary and other duties. The restrictions are central to the raft 
of exculpatory provisions that sprung up in corporate statutes in response to Smith v. Van 
Gorkum, 488 A.2d 858 (Del. 1985), overruled on other grounds by Gantler v. Stephens, 965 
A.2d 695 (Del. 2009). . . . In this context, “conduct” includes both acts and omissions. BLACK’S 
LAW DICTIONARY (9th ed. 2009) (defining conduct as “[p]ersonal behavior, whether by action 
or inaction”). 
 
 The term “bad faith" has multiple meanings, and the context determines which meaning 
applies. In the context of the duty of loyalty, “bad faith” includes conduct motivated by ill will or 
other intent purposely to harm another person. The concept also includes conduct from which a 
person derives an improper personal benefit. See, e.g., Mroz v. Hoaloha Na Eha, Inc., 410 F. 
Supp. 2d 919, 936–37 (D. Haw. 2005) (denying a motion to dismiss a claim that “the Majority 
Partners” were personally liable for the partnership’s wrongful termination of the plaintiff; 
quoting the complaint as alleging that “the Majority Partners, individually and as a group, acted 
with malice and/or ill will, and/or with an intent to serve their own personal interests and/or 
without an intent to serve company interests, and/or outside of the scope of their authority and/or 
without justification”); BOGNC, LLC v. Cornelius NC Self-Storage L.L.C., 10 CVS 19072, 2013 
WL 1867065, at *9 (N.C. Super. [Business Court] May 1, 2013) (noting that “no . . . 
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[exculpatory] provision may limit a manager's liability for acts known to be in conflict with the 
interests of the limited liability company, or for acts from which the manager derived an 
improper personal benefit”) (citing N.C. GEN. STAT. § 57C-3-32(b)); Lasica v. Savers Grp. of 
Minn., L.L.C., A12-0092, 2012 WL 3553246, at *2 (Minn. Ct. App. Aug. 20, 2012) (noting that 
an “individual seeking indemnification [under statute providing for indemnification)] must have 
acted in good faith and must not have received an improper personal benefit”) (citing MINN. 
STAT. § 322B.699, subdivs. 2(a)(2), (3) (2010)). 
 
 In the context of the duty of care, the concept of bad faith comes primarily from corporate 
law and means an extreme breach of the duty (i.e., “the failure to exercise “honest judgment in 
the lawful and legitimate furtherance of corporate purposes”). Deblinger v. Sani- Pine Products 
Co., Inc., 107 A.D.3d 659, 661 (N.Y. 2013) (quoting Auerbach v. Bennett, 393 N.E.2d 994 (N.Y. 
1979)) (emphasis added) (internal quotation marks omitted). 
 
 Thus, when a plaintiff alleges bad faith as pertaining to the duty of care, “[t]he burden . . . is 
to show irrationality: a plaintiff must demonstrate that no reasonable business person could 
possibly authorize the action in good faith. Put positively, the decision must go so far beyond the 
bounds of reasonable business judgment that its only explanation is bad faith.” In re Tower Air, 
Inc., 416 F.3d 229, 238 (3d Cir. 2005) (discussing then prevailing Delaware law) (citation 
omitted); see also KDW Restructuring & Liquidation Servs. L.L.C. v. Greenfield, 874 F. Supp. 
2d 213, 226 (S.D.N.Y. 2012) (referring to a lack of “a rationale corporate purpose” and “a 
disregard for the duty to examine all available information—information that was readily at 
hand”) (emphasis added). 
 
 With regard to both the duty of loyalty and the duty of care, “bad faith” is entirely distinct 
from the meaning of “good faith” in the contractual covenant of good faith and fair dealing. See 
the comment to Section 409(d). 
 
 Subsection (c)(8) pertains to indirect as well as direct efforts to “relieve or exonerate” and 
thus limits how far a partnership agreement can go in providing for indemnification. See Section 
401(c) (stating a default rule for indemnification). 
 
 Although this paragraph does not expressly address contracts between a partnership and a 
partner, the stated constraints must also apply to such contracts. If not, those constraints are 
effectively meaningless. 
 

EXAMPLE: A general partnership enters into a management contract with its sole 
managing partner, and the contract provides the partner exoneration for liability to the 
partnership even for willful and intentional misconduct. Most likely, contract law will 
treat the provision as against public policy and therefore unenforceable. 
RESTATEMENT (SECOND) OF CONTRACTS § 195(1) (1981) (“A term exempting a 
party from tort liability for harm caused intentionally or recklessly is unenforceable on 
grounds of public policy.”). If not, a court should hold the provision unenforceable to 
avoid evisceration of Subsection (c)(8). (Or, the court could invoke the policy expressed 
in Subsection (c)(8) as grounds for holding the provision unenforceable under contract 
law.) 
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 Subsection (c)(9)—As a result of this restriction, a partner always has the power to 
dissociate; the partnership agreement can only negate the right. This approach is consistent with 
the notions that: (i) a partnership is a voluntary association, . . . (ii) the partnership relationship is 
essentially contractual, . . .  and (iii) only in exceptional circumstances does a party to a contract 
lack the power to breach, and courts will not enjoin a person to remain in an ongoing contractual 
relationship that involves trust and confidence. . . . 
 
 Subsection (c)(10)—The partnership agreement may not change the stated grounds for 
expulsion but may determine the forum in which a claim for expulsion under Section 601(5) is 
determined. 
 
 Subsection (c)(11)—The partnership agreement may not change the stated grounds for 
dissolution but may determine the forum in which a claim for dissolution under Section 801(4) 
or (5) is determined. For example, arbitration and forum selection clauses are commonplace in 
business relationships in general and in partnership agreements in particular. . . .  
 
 Section (d)(3)—This act rejects the ultra-contractarian notion that fiduciary duty within a 
business organization is merely a set of default rules and seeks instead to balance the virtues of 
“freedom of contract” against the dangers that inescapably exist when some persons have power 
over the interests of others. 
  
 Nonetheless, a properly drafted partnership agreement may substantially alter and even 
eliminate fiduciary duties. Two important limitations exist. First, arrangements subject to this 
subsection may not be “manifestly unreasonable.” See Subsection (e) (delineating this standard). 
 
 Second, the partnership agreement may not transform the relationship inter se partners and 
the partnership into an entirely arm’s length arrangement. For example, displacement of 
fiduciary duties is effective only to the extent that the displacement is stated clearly and with 
particularity. This rule is fundamental in the jurisprudence of fiduciary duty. . . .  
 

EXAMPLE: A general partnership enters into a management contract with its sole 
managing partner, and the contract provides that the duties of loyalty stated in Section 
409(b) are entirely eliminated. If the partnership agreement were to so provide, the 
provision would be subject to the “manifestly unreasonable standard.” Section 
105(d)(3)(A). Absent the authorization provided by Section 105(d)(3)(A), the 
management contract’s attempt to waive fiduciary duties may be unenforceable as a 
matter of public policy and contract law. See Neubauer v. Goldfarb, 108 Cal. App. 4th 
47, 57, 133 Cal. Rptr. 2d 218 (2003) (stating that “waiver of corporate directors’ and 
majority shareholders’ fiduciary duties to minority shareholders in private close 
corporations is against public policy and a contract provision in a buy-sell agreement 
purporting to effect such a waiver is void”). If not, a court should hold the provision 
unenforceable nonetheless so as to avoid eviscerating Subsection (d)(3). 
 

 Subsection (d)(3)(A)—Subject to the “not manifestly unreasonable” standard, this paragraph 
empowers the partnership agreement to eliminate all aspects of the duty of loyalty listed in 
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Section 409(b). The obligation of good faith and fair dealing, Section 409(d), would remain. See 
Subsection (c)(6). As to any other, uncodified aspects of the duty of loyalty, see Subsection 
(d)(3)(D) (empowering the partnership agreement to “alter or eliminate any other fiduciary 
duty”). 
 

EXAMPLE: Joint Venture Partnership (“JV”) is a general partnership, with two partners, 
Kappa, Inc. (“Kappa”) and Lambda, LLC (“Lambda”). The partnership agreement 
provides that: 

  JV is managed by a “board” consisting of one person appointed by Kappa and one 
person appointed by Lambda; 

  each appointee: 
  owes fiduciary and any other duties exclusively to the partner that made the 

appointment; and 
  owes no duties to the other partner and the partnership. 

The “not manifestly unreasonable” standard applies to these provisions under Subsection 
(d)(3)(A) and (D), and the provisions are not manifestly unreasonable. Note that the 
provisions do not affect the duties of Kappa and Lambda to each other. 

. . .  
 
 
 Subsection (e)(1)—The significance of the phrase “as of the time the term as challenged 
became part of the partnership agreement” is best shown by example. 
 

EXAMPLE: When a particular partnership comes into existence, its business plan is quite 
unusual and its success depends on the willingness of a particular individual to serve as 
the partnership’s sole managing partner. This individual has a rare combination of skills, 
experiences, and contacts, which are particularly appropriate for the partnership’s start- 
up. In order to induce the individual to accept the position of sole managing partner, the 
other partners are willing to have the partnership agreement significantly limit the 
managing partner’s fiduciary duties. Several years later, when the partnership’s 
operations have turned prosaic and the managing partner’s talents and background are not 
nearly so crucial, a partner challenges the fiduciary duty limitations as manifestly 
unreasonable. The relevant time under Subsection (e)(1) is when the partnership began. 
Subsequent developments are not relevant, except as they might inferentially bear on the 
circumstances in existence at the relevant time. 
 
EXAMPLE: As initially adopted, a partnership agreement identifies a category of 
decisions ordinarily subject to the duty of loyalty and provides that “the managing 
partner’s sole, reasonable discretion” satisfies the duty. A year later, the agreement is 
amended to delete the word “reasonable.” Later, a partner claims that, without the word 
“reasonable,” the provision is manifestly unreasonable. The relevant time under 
Subsection (e)(1) is when the agreement was amended, not when the agreement was 
initially adopted. 
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 Subsection (e)(2)—If a person claims that a term of the partnership agreement is manifestly 
unreasonable under Subsections (c)(6) or (d)(3), as a matter of ordinary procedural law the 
person making the claim has the burden of proof. 
 
 
SECTION 106. PARTNERSHIP AGREEMENT; EFFECT ON PARTNERSHIP AND 
PERSON BECOMING PARTNER; PREFORMATION AGREEMENT. 
(a) A partnership is bound by and may enforce the partnership agreement, whether or not the 

partnership has itself manifested assent to the agreement. 
(b) A person that becomes a partner is deemed to assent to the partnership agreement. 
(c) Two or more persons intending to become the initial partners of a partnership may make an 

agreement providing that upon the formation of the partnership the agreement will become 
the partnership agreement. 

 
SECTION 107. PARTNERSHIP AGREEMENT; EFFECT ON THIRD PARTIES AND 
RELATIONSHIP TO RECORDS EFFECTIVE ON BEHALF OF PARTNERSHIP. 
(a) A partnership agreement may specify that its amendment requires the approval of a person 

that is not a party to the agreement or the satisfaction of a condition. An amendment is 
ineffective if its adoption does not include the required approval or satisfy the specified 
condition. 

(b) The obligations of a partnership and its partners to a person in the person’s capacity as a 
transferee or person dissociated as a partner are governed by the partnership agreement. 
Subject only to a court order issued under Section 504(b)(2) to effectuate a charging order, an 
amendment to the partnership agreement made after a person becomes a transferee or is 
dissociated as a partner: 
(1) is effective with regard to any debt, obligation, or other liability of the partnership or its 

partners to the person in the person’s capacity as a transferee or person dissociated as a 
partner; and 

(2) is not effective to the extent the amendment: 
(A) imposes a new debt, obligation, or other liability on the transferee or person 

dissociated as a partner; or 
(B) prejudices the rights under Section 701 of a person that dissociated as a partner 

before the amendment was made. 
(c) If a record delivered by a partnership to the [Secretary of State] for filing becomes effective 

and contains a provision that would be ineffective under Section 105(c) or (d)(3) if contained 
in the partnership agreement, the provision is ineffective in the record. 

(d) Subject to subsection (c), if a record delivered by a partnership to the [Secretary of State] for 
filing becomes effective and conflicts with a provision of the partnership agreement:  
(1) the agreement prevails as to partners, persons dissociated as partners, and transferees; and 
(2) the record prevails as to other persons to the extent they reasonably rely on the record. 

 
 
SECTION 108. SIGNING OF RECORDS TO BE DELIVERED FOR FILING TO 
[SECRETARY OF STATE]. 
(a) A record delivered to the [Secretary of State] for filing pursuant to this [act] must be signed 

as follows: 
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(1) Except as otherwise provided in paragraphs (2) and (3), a record signed by a partnership 
must be signed by a person authorized by the partnership. 

(2) A record filed on behalf of a dissolved partnership that has no partner must be signed by 
the person winding up the partnership’s business under Section 802(c) or a person 
appointed under Section 802(d) to wind up the business. 

(3) A statement of denial by a person under Section 304 must be signed by that person. 
(4) Any other record delivered on behalf of a person to the [Secretary of State] for filing must 

be signed by that person. 
(b) A record filed under this [act] may be signed by an agent. Whenever this [act] requires a 

particular individual to sign a record and the individual is deceased or incompetent, the 
record may be signed by a legal representative of the individual. 

(c) A person that signs a record as an agent or legal representative affirms as a fact that the 
person is authorized to sign the record. 

 
 
SECTION 109. LIABILITY FOR INACCURATE INFORMATION IN FILED RECORD. 
(a) If a record delivered to the [Secretary of State] for filing under this [act] and filed by the 

[Secretary of State] contains inaccurate information, a person that suffers loss by reliance on 
the information may recover damages for the loss from: 
(1) a person that signed the record, or caused another to sign it on the person’s behalf, and 

knew the information to be inaccurate at the time the record was signed; and 
(2) subject to subsection (b), a partner if: 

(A) the record was delivered for filing on behalf of the partnership; and  
(B) the partner knew or had notice of the inaccuracy for a reasonably sufficient time 

before the information was relied upon so that, before the reliance, the partner 
reasonably could have: 
(i) effected an amendment under Section 901(f); 
(ii) filed a petition under Section 112; or 
(iii) delivered to the [Secretary of State] for filing a statement of change under 

Section 909 or a statement of correction under Section 116. 
(b) To the extent the partnership agreement expressly relieves a partner of responsibility for 

maintaining the accuracy of information contained in records delivered on behalf of the 
partnership to the [Secretary of State] for filing under this [act] and imposes that 
responsibility on one or more other partners, the liability stated in subsection (a)(2) applies to 
those other partners and not to the partner that the partnership agreement relieves of the 
responsibility. 

(c) An individual who signs a record authorized or required to be filed under this [act] affirms 
under penalty of perjury that the information stated in the record is accurate. 

 
 
SECTION 110. APPLICATION TO EXISTING RELATIONSHIPS. 
(a) Before [all-inclusive date], this [act] governs only: 

(1) a partnership formed on or after [the effective date of this [act]]; and 
(2) except as otherwise provided in subsection (c), a partnership formed before [the effective 

date of this [act]] which elects, in the manner provided in its partnership agreement or by 
law for amending the partnership agreement, to be subject to this [act]. 
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(b) Except as otherwise provided in subsection (c), on and after [all-inclusive date] this [act] 
governs all partnerships. 

(c) With respect to a partnership that elects pursuant to subsection (a)(2) to be subject to this 
[act], after the election takes effect the provisions of this [act] relating to the liability of the 
partnership’s partners to third parties apply: 
(1) before [all-inclusive date], to: 

(A) a third party that had not done business with the partnership in the year before the 
election took effect; and 

(B) a third party that had done business with the partnership in the year before the 
election took effect only if the third party knows or has been notified of the election; 
and 

(2) on and after [all-inclusive date], to all third parties, but those provisions remain 
inapplicable to any obligation incurred while those provisions were inapplicable under 
paragraph (1)(B). 

 
 
SECTION 111. DELIVERY OF RECORD. 
(a) Except as otherwise provided in this [act], permissible means of delivery of a record include 

delivery by hand, mail, conventional commercial practice, and electronic transmission. 
(b) Delivery to the [Secretary of State] is effective only when a record is received by the 

[Secretary of State]. 
 
 
SECTION 112. SIGNING AND FILING PURSUANT TO JUDICIAL ORDER. 
(a) If a person required by this [act] to sign a record or deliver a record to the [Secretary of State] 

for filing under this [act] does not do so, any other person that is aggrieved may petition [the 
appropriate court] to order: 
(1) the person to sign the record; 
(2) the person to deliver the record to the [Secretary of State] for filing; or  
(3) the [Secretary of State] to file the record unsigned. 

(b) If a petitioner under subsection (a) is not the partnership or foreign limited liability 
partnership to which the record pertains, the petitioner shall make the partnership or foreign 
partnership a party to the action. 

(c) A record filed under subsection (a)(3) is effective without being signed. 
 
 
SECTION 113. FILING REQUIREMENTS. 
(a) To be filed by the [Secretary of State] pursuant to this [act], a record must be received by the 

[Secretary of State], comply with this [act], and satisfy the following: 
(1) The filing of the record must be required or permitted by this [act]. 
(2) The record must be physically delivered in written form unless and to the extent the 

[Secretary of State] permits electronic delivery of records. 
(3) The words in the record must be in English, and numbers must be in Arabic or Roman 

numerals, but the name of an entity need not be in English if written in English letters or 
Arabic or Roman numerals. 
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(4) The record must be signed by a person authorized or required under this [act] to sign the 
record. 

(5) The record must state the name and capacity, if any, of each individual who signed it, 
either on behalf of the individual or the person authorized or required to sign the record, 
but need not contain a seal, attestation, acknowledgment, or verification. 

(b) If law other than this [act] prohibits the disclosure by the [Secretary of State] of information 
contained in a record delivered to the [Secretary of State] for filing, the [Secretary of State] 
shall file the record if the record otherwise complies with this [act] but may redact the 
information. 

(c) When a record is delivered to the [Secretary of State] for filing, any fee required under this 
[act] and any fee, tax, interest, or penalty required to be paid under this [act] or law other 
than this [act] must be paid in a manner permitted by the [Secretary of State] or by that law. 

(d) The [Secretary of State] may require that a record delivered in written form be accompanied 
by an identical or conformed copy. 

(e) The [Secretary of State] may provide forms for filings required or permitted to be made by 
this [act], but, except as otherwise provided in subsection (f), their use is not required. 

(f) The [Secretary of State] may require that a cover sheet for a filing be on a form prescribed by 
the [Secretary of State]. 

 
 
SECTION 114. EFFECTIVE DATE AND TIME. Except as otherwise provided in Section 
115 and subject to Section 116(c), a record filed under this [act] is effective: 

(1) on the date and at the time of its filing by the [Secretary of State], as provided in Section 
117(b); 

(2) on the date of filing and at the time specified in the record as its effective time, if later 
than the time under paragraph (1); 

(3) at a specified delayed effective date and time, which may not be more than 90 days after 
the date of filing; or 

(4) if a delayed effective date is specified, but no time is specified, at 12:01 a.m. on the date 
specified, which may not be more than 90 days after the date of filing. 

 
 
SECTION 115. WITHDRAWAL OF FILED RECORD BEFORE EFFECTIVENESS. 
(a) Except as otherwise provided in Sections 1124, 1134, 1144, and 1154, a record delivered to 

the [Secretary of State] for filing may be withdrawn before it takes effect by delivering to the 
[Secretary of State] for filing a statement of withdrawal. 

(b) A statement of withdrawal must: 
(1) be signed by each person that signed the record being withdrawn, except as otherwise 

agreed by those persons; 
(2) identify the record to be withdrawn; and 
(3) if signed by fewer than all the persons that signed the record being withdrawn, state that 

the record is withdrawn in accordance with the agreement of all the persons that signed 
the record. 

(c) On filing by the [Secretary of State] of a statement of withdrawal, the action or transaction 
evidenced by the original record does not take effect. 
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SECTION 116. CORRECTING FILED RECORD. 
(a) A person on whose behalf a filed record was delivered to the [Secretary of State] for filing 

may correct the record if: 
(1) the record at the time of filing was inaccurate; 
(2) the record was defectively signed; or 
(3) the electronic transmission of the record to the [Secretary of State] was defective. 

(b) To correct a filed record, a person on whose behalf the record was delivered to the [Secretary 
of State] must deliver to the [Secretary of State] for filing a statement of correction.  

(c) A statement of correction: 
(1) may not state a delayed effective date; 
(2) must be signed by the person correcting the filed record;  
(3) must identify the filed record to be corrected; 
(4) must specify the inaccuracy or defect to be corrected; and 
(5) must correct the inaccuracy or defect. 

(d) A statement of correction is effective as of the effective date of the filed record that it corrects 
except for purposes of Section 103(d) and as to persons relying on the uncorrected filed 
record and adversely affected by the correction. For those purposes and as to those persons, 
the statement of correction is effective when filed. 

 
 
SECTION 117. DUTY OF [SECRETARY OF STATE] TO FILE; REVIEW OF 
REFUSAL TO FILE; DELIVERY OF RECORD BY [SECRETARY OF STATE]. 
(a) The [Secretary of State] shall file a record delivered to the [Secretary of State] for filing 

which satisfies this [act]. The duty of the [Secretary of State] under this section is ministerial. 
(b) When the [Secretary of State] files a record, the [Secretary of State] shall record it as filed on 

the date and at the time of its delivery. After filing a record, the [Secretary of State] shall 
deliver to the person that submitted the record a copy of the record with an acknowledgment 
of the date and time of filing and, in the case of a statement of denial, also to the partnership 
to which the statement pertains. 

(c) If the [Secretary of State] refuses to file a record, the [Secretary of State] shall, not later than 
[15] business days after the record is delivered: 
(1) return the record or notify the person that submitted the record of the refusal; and  
(2) provide a brief explanation in a record of the reason for the refusal. 

(d) If the [Secretary of State] refuses to file a record, the person that submitted the record may 
petition [the appropriate court] to compel filing of the record. The record and the explanation 
of the [Secretary of State] of the refusal to file must be attached to the petition. The court 
may decide the matter in a summary proceeding. 

(e) The filing of or refusal to file a record does not: 
(1) affect the validity or invalidity of the record in whole or in part; or 
(2) create a presumption that the information contained in the record is correct or incorrect. 

(f) Except as otherwise provided by Section 909 or by law other than this [act], the [Secretary of 
State] may deliver any record to a person by delivering it:  
(1) in person to the person that submitted it; 
(2) to the address of the person’s registered agent;  
(3) to the principal office of the person; or  
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(4) to another address the person provides to the [Secretary of State] for delivery.  
 
 
SECTION 118. RESERVATION OF POWER TO AMEND OR REPEAL. The [legislature 
of this state] has power to amend or repeal all or part of this [act] at any time, and all limited 
liability partnerships and foreign limited liability partnerships subject to this [act] are governed 
by the amendment or repeal. 
 
 
SECTION 119. SUPPLEMENTAL PRINCIPLES OF LAW. Unless displaced by particular 
provisions of this [act], the principles of law and equity supplement this [act]. 
 
 

ARTICLE 2 
NATURE OF PARTNERSHIP 

 
 

SECTION 201. PARTNERSHIP AS ENTITY. 
(a) A partnership is an entity distinct from its partners. 
(b) A partnership is the same entity regardless of whether the partnership has a statement of 

qualification in effect under Section 901. 
 
Comment 
 Subsection (a)—The law of general partnerships long struggled with the question of 
whether a partnership is merely an aggregate of its partners or an entity distinct from its partners. 
 
 The common law took the aggregate approach. . . . Under UPA (1914), a general partnership 
had both entity and aggregate characteristics, in part because that act’s first reporter, who died 
during the lengthy drafting process, strongly favored the entity approach, while his replacement 
just as strongly favored the aggregate construct. New England Herald Dev. Grp. v. Town of 
Falmouth, 521 A.2d 693, 697 (Me. 1987) (“The draftsmen of the uniform act were divided over 
what effect it should have on the common law [aggregate] rule . . . . The result is the Act 
contains language that supports application of either [the entity or aggregate] theory.”). 
 
 According to the comment to this section, UPA (1997) “embrace[d] the entity theory of the 
partnership,” characterized “the entity theory as the dominant model” for the act, and highlighted 
a key problem arising from the aggregate aspect of UPA (1914)—namely, “the necessity of a 
deed to convey title from the ‘old’ partnership to the ‘new’ partnership every time there is a 
change of cast among the partners.” Under UPA (1997), “there [was] no ‘new’ partnership just 
because of membership changes,” thereby “avoid[ing] the result in cases such as Fairway 
Development Co. v. Title Insurance Co., 621 F. Supp. 120 (N.D. Ohio 1985), which held that the 
‘new’ partnership resulting from a partner’s death did not have standing to enforce a title 
insurance policy issued to the ‘old’ partnership.” 
 
 . . . Note, however, that UPA (1997) retained several aspects of the aggregate construct: (i) 
joint and several liability of the partners for the obligations of a partnership that is not an LLP, 



 131 Back to Top Back to the Summary of Contents 

Section 306(a); (ii) the concept of a partnership at-will, under which dissociation of any partner 
by “express will” dissolves the partnership, Section 801(1); and (iii) the susceptibility to 
dissolution of a partnership for a term or undertaking following the dissociation of a person as a 
partner. Section 801(2). Those vestiges continue under the Harmonization amendments adopted 
in 2011 and 2013. . . . 
 
 
SECTION 202. FORMATION OF PARTNERSHIP. 
(a) Except as otherwise provided in subsection (b), the association of two or more persons to 

carry on as co-owners a business for profit forms a partnership, whether or not the persons 
intend to form a partnership. 

(b) An association formed under a statute other than this [act], a predecessor statute, or a 
comparable statute of another jurisdiction is not a partnership under this [act]. 

(c) In determining whether a partnership is formed, the following rules apply: 
(1) Joint tenancy, tenancy in common, tenancy by the entireties, joint property, common 

property, or part ownership does not by itself establish a partnership, even if the co- 
owners share profits made by the use of the property. 

(2) The sharing of gross returns does not by itself establish a partnership, even if the persons 
sharing them have a joint or common right or interest in property from which the returns 
are derived. 

(3) A person who receives a share of the profits of a business is presumed to be a partner in 
the business, unless the profits were received in payment: 
(A) of a debt by installments or otherwise;  
(B) for services as an independent contractor or of wages or other compensation to an 

employee; 
(C) of rent; 
(D) of an annuity or other retirement or health benefit to a deceased or retired partner or a 

beneficiary, representative, or designee of a deceased or retired partner; 
(E) of interest or other charge on a loan, even if the amount of payment varies with the 

profits of the business, including a direct or indirect present or future ownership of 
the collateral, or rights to income, proceeds, or increase in value derived from the 
collateral; or 

(F) for the sale of the goodwill of a business or other property by installments or 
otherwise. 

 
Comment 
 . . . The addition of the phrase, “whether or not the persons intend to form a partnership,” 
merely codifies the universal judicial construction of UPA (1914) § 6(1) that a partnership is 
created by the association of persons whose intent is to carry on as co-owners a business for 
profit, regardless of their subjective intention to be “partners.” Indeed, they may inadvertently 
create a partnership despite their expressed subjective intention not to do so. The language of 
Section 202 alerts readers to this possibility. 
 
 Subsection (a)—Consistent with the common law and UPA (1914), under this act “co- 
ownership” is a key concept. Ownership involves the power of ultimate control (albeit a power 
that can be substantially diminished by agreement) and a right to share in the profits of the co- 
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owned business. To state that partners are co-owners of a business is to state that: (i) they share 
in the profits (if any) of the enterprise; and (ii) ab initio at least, they collectively have the power 
of ultimate control. Consequently: 
 

 mere passive co-ownership of property, as distinguished from using the property to carry 
on a business, does not establish a partnership, Subsection (c)(1); and 

 merely sharing gross revenues is likewise insufficient, Subsection (c)(2). 
 
. . .  
 
 Subsection (b)— . . .  
 
 An arrangement labeled a “joint venture” is a partnership if the arrangement meets the 
criteria stated in Subsection (a). In fact, in many jurisdictions, the law of general partnerships 
applies almost without analysis to joint ventures in which the co-venturers share profits. See 
Jonathan Woodner Co. v. Laufer, 531 A.2d 280, 285 n.7 (D.C. 1987) (stating that: (i) “[s]trictly 
speaking, a joint venture is not the same as a partnership, but there is ‘very little law . . . 
applicable to one that does not apply to the other’”; (ii) “the rights and liabilities of joint 
venturers among themselves are generally governed by the laws of partnership”; and (iii) 
“[p]rinciples of partnership law, in particular the Uniform Partnership act, apply in most 
instances to joint ventures”) (quoting 46 AM. JUR. 2D JOINT VENTURES § 4, at 25 (1969) and 
collecting cases). 
 
 A limited partnership is not a partnership under this act; a limited partnership is “formed 
under a statute other than this [act]” (i.e., ULPA (2001) (Last Amended 2013) § 201). Moreover, 
ULPA (2001) delinked the uniform limited partnership act from the uniform general partnership 
act. See ULPA (2001) (Last Amended 2013) Prefatory Note, The Decision to “De-Link” and 
Create a Stand Alone Act. 
 
 An unincorporated nonprofit organization is not a partnership under this act, because the 
organization is limited to “nonprofit purposes” and therefore cannot “carry on a business” in the 
traditional sense of that concept. See UUNA (2008) (Last Amended 2013) § 102(11) (defining 
“unincorporated nonprofit association”). . . .  
 
 
SECTION 203. PARTNERSHIP PROPERTY. Property acquired by a partnership is property 
of the partnership and not of the partners individually. 
 
 
SECTION 204. WHEN PROPERTY IS PARTNERSHIP PROPERTY. 
(a) Property is partnership property if acquired in the name of:  

(1) the partnership; or 
(2) one or more partners with an indication in the instrument transferring title to the property 

of the person’s capacity as a partner or of the existence of a partnership but without an 
indication of the name of the partnership. 

(b) Property is acquired in the name of the partnership by a transfer to: 
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(1) the partnership in its name; or 
(2) one or more partners in their capacity as partners in the partnership, if the name of the 

partnership is indicated in the instrument transferring title to the property. 
(c) Property is presumed to be partnership property if purchased with partnership assets, even if 

not acquired in the name of the partnership or of one or more partners with an indication in 
the instrument transferring title to the property of the person’s capacity as a partner or of the 
existence of a partnership. 

(d) Property acquired in the name of one or more of the partners, without an indication in the 
instrument transferring title to the property of the person’s capacity as a partner or of the 
existence of a partnership and without use of partnership assets, is presumed to be separate 
property, even if used for partnership purposes. 

 
Comment 
 Section 204 states the rules inter se the partners and partnership for determining when 
property is acquired by the partnership and so becomes partnership property. . . .  
 
 These rules provide three separate approaches—according to: 

 the name or names used in acquiring the property; 
 when a partner’s name appears as a transferee, the capacity in which the partner is acting; 

and 
 for property acquired by purchase, whether the partnership provided the consideration for 

the property. . . . 
 

 To what extent this section’s inter se rules affect third party rights is a matter for other law, 
but in any event these rules yield automatically to statutes providing record title for particular 
types of property. For an example, see Subsection (c), comment. . . .   
 
 Subsections (c) and (d)—At least inter se the partners and partnership, it is the intention of 
the partners that controls whether property belongs to the partnership or to one or more of the 
partners in their individual capacities. These subsections each contain a rebuttable presumption 
as to the partners’ intent. 
 
 When applicable, the presumptions switch the burden of persuasion but are subject to an 
important limitation in favor of third parties. See Section 302(a)(3) (“Partnership property held in 
the name of one or more persons other than the partnership, without an indication in the 
instrument transferring the property to them of their capacity as partners or of the existence of a 
partnership, may be transferred by an instrument of transfer executed signed by the persons in 
whose name the property is held.”). 
 
 Subsection (c)—. . . . The presumption [of this subsection] is entirely ineffective against 
third parties with regard to property with record title. 
 

EXAMPLE: Using partnership funds, a partner purchases realty in the partner’s own 
name and records the purchase in the appropriate land records. The partner later transfers 
title to the realty to a third party that has neither knowledge nor notice of any rights the 
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partnership may have in the property. The relevant real estate statute is the applicable 
law; this subsection is entirely inapposite. 

 
 Subsection (d)—. . . . In effect, this subsection presumes that only the use of the property is 
contributed to the partnership. 
 
 

ARTICLE 3 
RELATIONS OF PARTNERS TO PERSONS DEALING WITH PARTNERSHIP 

 
 
SECTION 301. PARTNER AGENT OF PARTNERSHIP. Subject to the effect of a statement 
of partnership authority under Section 303, the following rules apply: 
(1) Each partner is an agent of the partnership for the purpose of its business. An act of a partner, 

including the signing of an instrument in the partnership name, for apparently carrying on in 
the ordinary course the partnership business or business of the kind carried on by the 
partnership binds the partnership, unless the partner did not have authority to act for the 
partnership in the particular matter and the person with which the partner was dealing knew 
or had notice that the partner lacked authority. 

(2) An act of a partner which is not apparently for carrying on in the ordinary course the 
partnership’s business or business of the kind carried on by the partnership binds the 
partnership only if the act was actually authorized by all the other partners. 

 
Comment 
 At common law, a general partner was considered a general agent of the partnership. . . . The 
mere status of a general partner “clothes” a person with apparent authority to carry on the 
partnership business. . . .  In 1914, the UPA codified this principle, . . . , and “statutory apparent 
authority” has been part of uniform partnerships acts ever since. . . .  
 
 This section’s principal purpose is to delineate a partner’s statutory apparent authority. The 
partnership agreement and Section 401 govern the rights of the partners among themselves, 
including the right to restrict a partner’s actual authority. 
 
 Section 301(1)—This paragraph retains the basic principles reflected in UPA (1914) 
§ 9(1) and in effect characterizes a partner as a general managerial agent. Such agents have both 
actual and apparent authority, and this section delineates the apparent authority. For a discussion 
of the scope of actual authority, see Section 401(h), comment. 
 
 . . . [A]lthough the statutory language does not appear to require that the appearance of 
authority be reasonable, the case law does so routinely. . . . Likewise, per the law of apparent 
authority, a partner can bind a partnership under this section even if the partner intends to take 
and does take the resulting benefits for the partner’s own benefit. . . .  
 
 . . . Section 301(1) clarified that a partner’s apparent authority includes acts for carrying on in 
the ordinary course “business of the kind carried on by the partnership,” not just the business of 
the particular partnership in question. . . . [T]he significance of [this formulation] depends on 
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how broadly courts construe “business of the kind carried on by the partnership.” For example, 
does a partnership that acts as a grain broker (never taking a position in grain) do business “of 
the kind carried on” by a partnership that buys grain for resale? . . .  
 
 Under UPA (1914) § 9(1) and (4), a restriction on a partner’s authority binds only a person 
with knowledge of the restriction. In contrast, UPA (1997) § 301(1) provides that a person who 
has received a notification of a restriction is also bound. Thus, UPA (1997) shifted the risk of 
lack of authority somewhat away from the partnership and somewhat toward third parties dealing 
with partners. 
 
 The Harmonization Project shifted the risk a bit further, binding third parties who know or 
have reason to know of a restriction. Section 301(1). (However, it is arguable that the 
Harmonization Project merely made explicit a rule implicit in the case law. As noted above, the 
case law requires a third party to show a reasonable belief in the partner’s authority. A third party 
who has reason to know of a partner’s lack of authority will be hard pressed to make that 
showing.) 
 
 Statements of partnership authority, Section 303, affect the application of this paragraph only 
in two ways. First, under Section 303(e) all persons (other than partners) are deemed to know of 
a limitation on the authority of a partner to transfer real property contained in a statement 
recorded in the appropriate land records. Second, a person (other than a partner) with actual 
knowledge of a grant or limitation of a partner’s authority may rely on that knowledge. 
 
 Section 301(2)—UPA (1997) drew this paragraph directly from UPA (1914) § 9(2), with 
conforming changes to mirror the new language of Paragraph (1). Consistent with the law of 
agency, a partnership is bound by a partner’s actual authority, even if the partner lacks apparent 
authority. Under general agency principles, a partnership can subsequently ratify a partner’s 
unauthorized act. See Section 119. 
 
 UPA (1914) § 9(3) and (4)—UPA (1997) omitted UPA (1914) § 9(3), which lists five acts 
requiring unanimous consent of the partners to bind the partnership. Most of the listed acts 
probably remain outside the apparent authority of a partner under this act, such as disposing of 
the goodwill of the business, but the drafters of UPA (1997) believed that eliminating categorical 
rules affords useful flexibility. In particular, it seemed “archaic to always require unanimous 
consent to submit a partnership claim to arbitration.” UPA (1997) § 301, cmt. 
  
 UPA (1914) § 9(4) provides that a partnership is not bound by an act of a partner in 
contravention of a restriction on a partner’s authority known to the other party. UPA (1997) 
omitted that provision as being entirely redundant of UPA (1997) § 301(1). . . .  
 
 
SECTION 302. TRANSFER OF PARTNERSHIP PROPERTY. 
(a) Partnership property may be transferred as follows: 

(1) Subject to the effect of a statement of partnership authority under Section 303, 
partnership property held in the name of the partnership may be transferred by an 
instrument of transfer signed by a partner in the partnership name. 
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(2) Partnership property held in the name of one or more partners with an indication in the 
instrument transferring the property to them of their capacity as partners or of the 
existence of a partnership, but without an indication of the name of the partnership, may 
be transferred by an instrument of transfer signed by the persons in whose name the 
property is held. 

(3) Partnership property held in the name of one or more persons other than the partnership, 
without an indication in the instrument transferring the property to them of their capacity 
as partners or of the existence of a partnership, may be transferred by an instrument of 
transfer signed by the persons in whose name the property is held. 

(b) A partnership may recover partnership property from a transferee only if it proves that 
signing of the instrument of initial transfer did not bind the partnership under Section 301 
and: 
(1) as to a subsequent transferee who gave value for property transferred under subsection 

(a)(1) and (2), proves that the subsequent transferee knew or had been notified that the 
person who signed the instrument of initial transfer lacked authority to bind the 
partnership; or 

(2) as to a transferee who gave value for property transferred under subsection (a)(3), proves 
that the transferee knew or had been notified that the property was partnership property 
and that the person who signed the instrument of initial transfer lacked authority to bind 
the partnership. 

(c) A partnership may not recover partnership property from a subsequent transferee if the 
partnership would not have been entitled to recover the property, under subsection (b), from 
any earlier transferee of the property. 

(d) If a person holds all the partners’ interests in the partnership, all the partnership property 
vests in that person. The person may sign a record in the name of the partnership to evidence 
vesting of the property in that person and may file or record the record. 

 
Comment 
 UPA (1997) § 302 replaced UPA (1914) §10 and provides rules for the transfer and recovery 
of partnership property. While UPA (1914) § 10 covers only real property, this section applies 
also to personal property acquired by instrument and held in the name of the partnership or one 
or more of the partners. . . .  
 
 Subsection (d)—UPA (1997) added this subsection. So that this provision does not destroy 
transferee rights, “all the partners interests” must be read to mean “each interest that originated 
as a partner interest—which includes all transferable interests, by whomever owned.” 
 
 The UPA (1997) comment to this subsection took a noteworthy position on the consequences 
of all the partners’ interests in the partnership being held by one person: 
 

Subsection (d) allows for clear record title, even though the partnership no longer exists 
as a technical matter. When a partnership becomes a sole proprietorship by reason of the 
dissociation of all but one of the partners, title vests in the remaining “partner,” although 
there is no “transfer” of the property. The remaining “partner” may execute a deed or 
other transfer of record in the name of the non-existent partnership to evidence vesting of 
the property in that person’s individual capacity. 
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 Section 801(6), added during the Harmonization Project, changes the analysis. The paragraph 
states that dissolution is caused by “the passage of 90 consecutive days during which the 
partnership does not have at least two partners.” Consequently, for at least eighty-nine 
consecutive days a partnership remains un-dissolved although having only one partner, and even 
at ninety days the partnership remains a partnership, albeit dissolved and compelled to wind up 
its business. Subsection (d) remains quite useful if the sole remaining partner winds up the 
partnership by becoming a sole proprietor, but it is no longer accurate to state that a partnership 
with only one partner “no longer exists as a technical matter.” 
 
 
SECTION 303. STATEMENT OF PARTNERSHIP AUTHORITY. 
(a) A partnership may deliver to the [Secretary of State] for filing a statement of partnership 

authority. The statement: 
(1) must include the name of the partnership and: 

(A) if the partnership is not a limited liability partnership, the street and mailing 
addresses of its principal office; or 

(B) if the partnership is a limited liability partnership, the name and street and mailing 
addresses of its registered agent; 

(2) with respect to any position that exists in or with respect to the partnership, may state the 
authority, or limitations on the authority, of all persons holding the position to: 
(A) sign an instrument transferring real property held in the name of the partnership; or 
(B) enter into other transactions on behalf of, or otherwise act for or bind, the partnership; 

and 
(3) may state the authority, or limitations on the authority, of a specific person to:  

(A) sign an instrument transferring real property held in the name of the partnership; or 
(B) enter into other transactions on behalf of, or otherwise act for or bind, the partnership. 

(b) To amend or cancel a statement of authority filed by the [Secretary of State], a partnership 
must deliver to the [Secretary of State] for filing an amendment or cancellation stating: 
(1) the name of the partnership; 
(2) if the partnership is not a limited liability partnership, the street and mailing addresses of 

the partnership’s principal office; 
(3) if the partnership is a limited liability partnership, the name and street and mailing 

addresses of its registered agent; 
(4) the date the statement being affected became effective; and 
(5) the contents of the amendment or a declaration that the statement is canceled. 

(c) A statement of authority affects only the power of a person to bind a partnership to persons 
that are not partners. 

(d) Subject to subsection (c) and Section 103(d)(1), and except as otherwise provided in 
subsections (f), (g), and (h), a limitation on the authority of a person or a position contained 
in an effective statement of authority is not by itself evidence of any person’s knowledge or 
notice of the limitation. 

(e) Subject to subsection (c), a grant of authority not pertaining to transfers of real property and 
contained in an effective statement of authority is conclusive in favor of a person that gives 
value in reliance on the grant, except to the extent that if the person gives value: 
(1) the person has knowledge to the contrary; 
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(2) the statement has been canceled or restrictively amended under subsection (b); or 
(3) a limitation on the grant is contained in another statement of authority that became 

effective after the statement containing the grant became effective. 
(f) Subject to subsection (c), an effective statement of authority that grants authority to transfer 

real property held in the name of the partnership, a certified copy of which statement is 
recorded in the office for recording transfers of the real property, is conclusive in favor of a 
person that gives value in reliance on the grant without knowledge to the contrary, except to 
the extent that when the person gives value: 
(1) the statement has been canceled or restrictively amended under subsection (b), and a 

certified copy of the cancellation or restrictive amendment has been recorded in the office 
for recording transfers of the real property; or 

(2) a limitation on the grant is contained in another statement of authority that became 
effective after the statement containing the grant became effective, and a certified copy of 
the later-effective statement is recorded in the office for recording transfers of the real 
property. 

(g) Subject to subsection (c), if a certified copy of an effective statement containing a limitation 
on the authority to transfer real property held in the name of a partnership is recorded in the 
office for recording transfers of that real property, all persons are deemed to know of the 
limitation. 

(h) Subject to subsection (i), an effective statement of dissolution is a cancellation of any filed 
statement of authority for the purposes of subsection (f) and is a limitation on authority for 
purposes of subsection (g). 

(i) After a statement of dissolution becomes effective, a partnership may deliver to the [Secretary 
of State] for filing and, if appropriate, may record a statement of authority that is designated 
as a post-dissolution statement of authority. The statement operates as provided in 
subsections (f) and (g). 

(j) Unless canceled earlier, an effective statement of authority is canceled by operation of law 
five years after the date on which the statement, or its most recent amendment, becomes 
effective. The cancellation is effective without recording under subsection (f) or (g). 

(k) An effective statement of denial operates as a restrictive amendment under this section and 
may be recorded by certified copy for purposes of subsection (f)(1). 

 
Comment 
 . . . This section is conceptually divided into two realms: (i) statements pertaining to the 
power to transfer interests in the partnership real property; and (ii) statements pertaining to other 
matters. In the latter realm, statements are filed only in the records of the filing office and 
operate only to the extent the statements are actually known and relied on by a third party. 
Section 303(d), (e). 
 
 As to interests in real property, in contrast, this section: (i) requires double filing—with the 
filing office and in the appropriate land records; and (ii) provides for constructive knowledge of 
statements limiting authority. Thus, a properly filed and recorded statement can protect the 
partnership, Section 303(g), and, in order for a statement pertaining to real property to be a 
sword in the hands of a third party, the statement must have been both filed and properly 
recorded, Section 303(f). Experience suggests that statements of authority will most often be 
used in connection with transactions in real estate. 
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 By its terms, this section applies only to domestic general partnerships. The section refers 
throughout to “partnership,” which means a domestic general partnership. See Section 102(11) . . 
. . 
 
 Subsection (c)—This subsection expresses a very important limitation – i.e., that this 
section’s rules do not operate viz-a-viz partners. For partners, the partnership agreement is 
controlling. Section 107(d). However, like any other record delivered for filing on behalf of a 
partnership, a statement of authority might be some evidence of the contents of the partnership 
agreement. See the comment to Section 107(d). 
 
 Another important limitation exists. The filing office is not affected by a statement of 
authority that purports to delineate the authority of persons to sign documents to be delivered for 
filing of behalf of a partnership. The act does define “[p]erson” to include a “government or 
governmental subdivision, agency, or instrumentality,” Section 102(14), but “a limitation on the 
authority of a person or a position contained in an effective statement of authority is not by itself 
evidence of knowledge or notice of the limitation by any person,” Subsection (d). . . .  
 
 Subsection (e)(2)—This paragraph by its terms does not affect a claim of lingering apparent 
authority. A person could: (i) assert knowledge of a statement of authority as the statement 
existed before a cancellation or restrictive amendment; and (ii) characterize the original 
statement as a manifestation of authority traceable to the partnership. RESTATEMENT (THIRD) OF 
AGENCY § 3.03, cmt. b (2006) (“Apparent authority is present only when a third party’s belief is 
traceable to manifestations of the principal.”). 
 
 However, for apparent authority to exist, the purported agent must reasonably appear to be 
authorized. RESTATEMENT (THIRD) OF AGENCY § 2.03 (2006) (stating that apparent authority can 
only exist when “a third party reasonably believes the actor has authority to act on behalf of the 
principal”). Given the possibility of cancellation or restrictive amendment, how reasonable can it 
be for a person to know of a statement of authority, let time pass, and then rely on the statement 
without re-checking the public record? . . . . 
 
 Subsection (h)—This subsection integrates statements of dissolution, Section 802(b)(2)(A), 
and termination, Section 802(b)(2)(F), into the operation of this section. 
 
 The effect of a statement of dissolution depends on the circumstances. 
 

EXAMPLE: ABC, a general partnership, has in effect a properly filed and recorded 
statement of authority authorizing ABC’s CEO to transfer real estate owned by the 
partnership. The proper filing and recording by ABC of a statement of dissolution cancels 
the statement of authority. Subsequently, Buyer gives value in return for a deed signed by 
the CEO on behalf of ABC. Due to Subsections (h) and (f)(1), Subsection (f) does not 
protect Buyer. Moreover, under Subsections (g) and (h), Buyer is “deemed to know” of 
the dissolution. Whether that deemed knowledge functions to deprive the CEO of 
authority to bind ABC depends on agency law and additional facts. For example, the 
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CEO might have had actual or apparent authority to transfer the real estate despite the 
dissolution of the partnership. 

 
 In contrast, the effect of a statement of termination, Section 802(b)(2)(f), is categorical. If 
properly filed with the filing office and properly recorded in the office for land records, the 
statement eliminates the power of any person to transfer real property owned in the name of the 
partnership. No one can have the authority to act for a non-existent entity. Cf. RESTATEMENT 
(THIRD) OF AGENCY § 4.04(1)(a) (2006) (precluding ratification by a principal that did not exist 
at the time of the unauthorized act). . . .  
 
 
SECTION 304. STATEMENT OF DENIAL. A person named in a filed statement of authority 
granting that person authority may deliver to the [Secretary of State] for filing a statement of 
denial that: 

(1) provides the name of the partnership and the caption of the statement of authority to 
which the statement of denial pertains; and 

(2) denies the grant of authority. 
 
 
SECTION 305. PARTNERSHIP LIABLE FOR PARTNER’S ACTIONABLE CONDUCT. 
(a) A partnership is liable for loss or injury caused to a person, or for a penalty incurred, as a 

result of a wrongful act or omission, or other actionable conduct, of a partner acting in the 
ordinary course of business of the partnership or with the actual or apparent authority of the 
partnership. 

(b) If, in the course of the partnership’s business or while acting with actual or apparent authority 
of the partnership, a partner receives or causes the partnership to receive money or property 
of a person not a partner, and the money or property is misapplied by a partner, the 
partnership is liable for the loss. 

 
Comment 
 Subsection (a)—[F]or the most part [this provision] parallels the agency law doctrine of 
respondeat superior. See RESTATEMENT (SECOND) OF AGENCY § 14A, cmt. a (1958) (“When one 
of the partners is in active management of the business or is otherwise regularly employed in the 
business, he is a servant of the partnership.”). The liability is vicarious and without regard to the 
fault of those managing the partnership. . . .  
 
 To successfully invoke this provision, a plaintiff must show: (i) “a wrongful act or omission 
or other actionable conduct” by a partner; (ii) that caused “loss or injury”; and (iii) that at the 
relevant moment, the partner was acting with actual authority, apparent authority (if relevant), or 
within “the ordinary course of business of the partnership.” . . .  
 
 An act or omission may be “in the ordinary course of business of the partnership” even 
though the act is wrongful. Any other interpretation would vitiate the “ordinary course” element. 
“The proper question . . . is not whether the specific wrongful act is ‘ordinary course’ . . . , but 
rather whether that type of act, if done rightfully, would be.” DANIEL S. KLEINBERGER, AGENCY, 
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PARTNERSHIP AND LLCS: EXAMPLES AND EXPLANATIONS § 10.5.1, at 350 (4th ed. 2012) 
(emphasis omitted). . . . 
 
 In any event, Subsection (a) refers to “the ordinary course of business of the partnership” 
(emphasis added); thus, the proper question is whether the conduct is in the ordinary course for 
the partnership and not whether the particular partner ordinarily plays a role in that part of the 
partnership’s business. See Vanacore v. Kennedy, 86 F. Supp. 2d 42, 51 (D. Conn. 1998), aff'd 
sub nom., Vanacore v. Space Realty, Inc., 208 F.3d 204 (2d Cir. 2000) (stating that “Kennedy [a 
partner] committed his misdeeds, which led directly to plaintiff's injuries, within the ordinary 
course of the business of E & K [the partnership]”); Sheridan v. Desmond, 697 A.2d 1162, 1166 
(Conn. App. Ct.1997) (stating that to be considered “in ordinary course of the business,” a 
partner’s action must be “the kind of thing a . . . partner would do”) (emphasis added); In Moren 
ex. rel. Moren v. JAX Rest., 679 N.W.2d 165, 167–68 (Minn. Ct. App. 2004) (stating, as part of 
its analysis under UPA (1997) § 305, that “[i]t is undisputed that one of the cooks scheduled to 
work that evening [at the partnership’s restaurant] did not come in, and that [one] partner asked 
[another partner] to help in the kitchen . . . [and] that [the other partner] was making pizzas for 
the partnership when” her negligence injured the plaintiff). . . .  
 
 
SECTION 306. PARTNER’S LIABILITY. 
(a) Except as otherwise provided in subsections (b) and (c), all partners are liable jointly and 

severally for all debts, obligations, and other liabilities of the partnership unless otherwise 
agreed by the claimant or provided by law. 

(b) A person that becomes a partner is not personally liable for a debt, obligation, or other 
liability of the partnership incurred before the person became a partner. 

(c) A debt, obligation, or other liability of a partnership incurred while the partnership is a 
limited liability partnership is solely the debt, obligation, or other liability of the limited 
liability partnership. A partner is not personally liable, directly or indirectly, by way of 
contribution or otherwise, for a debt, obligation, or other liability of the limited liability 
partnership solely by reason of being or acting as a partner. This subsection applies: 
(1) despite anything inconsistent in the partnership agreement that existed immediately 

before the vote or consent required to become a limited liability partnership under 
Section 901(b); and 

(2) regardless of the dissolution of the limited liability partnership. 
(d) The failure of a limited liability partnership to observe formalities relating to the exercise of 

its powers or management of its business is not a ground for imposing liability on a partner 
for a debt, obligation, or other liability of the partnership. 

(e) The cancellation or administrative revocation of a limited liability partnership’s statement of 
qualification does not affect the limitation in this section on the liability of a partner for a 
debt, obligation, or other liability of the partnership incurred while the statement was in 
effect. 

 
Comment 
 . . . Subsection (a)—Until the advent of limited liability partnerships and limited liability 
limited partnerships, one hallmark of general partner status was strict, vicarious liability for the 
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debts, obligations, and other liabilities of the partnership. This subsection states that venerable 
rule, albeit with two changes: 
 

 Under UPA (1914) § 15, the nature of the general partners’ liability depended on the 
claim, giving rise to the partnership’s liability. If the partnership’s liability sounded in 
tort, the general partners’ liability was joint and several. If the partnership’s liability 
sounded in contract, the general partners’ liability was only several. UPA (1997) § 306(a) 
dispensed with that distinction. 

 UPA (1997) § 307(d) generally requires a judgment creditor to exhaust the partnership’s 
assets before enforcing a judgment against the separate assets of a partner. Prior law was 
to the contrary. . . . 

 
 Subsection (b)— . . .  
 
 With regard to when a partnership incurs a debt, obligation, or other liability, the case law is 
scant and concerns only contractual and similar obligations. The leading case is Conklin Farm v. 
Leibowitz, 658 A.2d 1257 (N.J. 1995), which holds that: (i) obligations on a loan, whether for 
interest or principal, are incurred when the loan is made, not when each particular payment is 
due; and (ii) obligations for lease payments are incurred when each rental payment is due, not 
when the lease is made. 
 
 Conklin concerned a partnership loan obligation that was: (i) entered into before a particular 
partner joined the partnership; but (ii) for the most part, was payable afterwards. The court held 
that “interest is part of the contractual debt, and the obligation to pay interest on a loan arises, if 
at all, at the time that the parties execute the note or other debt instrument. Conklin, 658 A.2d at 
1261. The court indicated that the same analysis applies to the obligation to repay principal. Id. 
at 1263 (stating that “the decisive issue before this court . . . [is that] [p]ayment of interest, like 
repayment of advances, is an obligation that arises at the time the debt instrument is executed”). 
Conklin discussed the lease issue in response to the creditor’s argument that “just as a rent 
obligation arises for current use of property, an interest obligation arises for current use of 
principal.” Id. at 1261. Rejecting that argument, the court: (i) noted “the common-law obligation 
to pay rent based on current tenancy [which] . . . arises with each period of tenancy, and . . . 
arises even in the absence of a lease”; (ii) described “the common-law obligation to pay rent [as] 
entirely independent of the contractual obligation under the lease”; and (iii) held that, for 
purposes of partnership law, the rule for “incurring” a lease obligation rests on the common law 
duty in tenancy and not on the lease as a contract. Id. at 1262 (citing Ellingson v. Walsh, 
O'Connor & Barneson, 104 P.2d 507, 508 (Cal. 1940)). 
 
 As to when a partnership incurs a tort liability, the answer might be found by analogy to 
statute of limitation rules, another area of law concerned with when claims arise. “Although the 
courts have not been consistent . . . , the interpretation of [when] a . . . statute [of limitations 
begins to run] as applied to torts has been such that the statute does not usually begin to run until 
the tort is complete . . . . A tort is ordinarily not complete until there has been an invasion of a 
legally protected interest of the plaintiff.” RESTATEMENT (SECOND) OF TORTS § 899, cmt c 
(1979); see also Loehr v. Ventura Cnty. Cmty. Coll. Dist., 147 Cal. App. 3d 1071, 1078 (Cal. Ct. 
App. 1983). By analogy, a partnership would incur liability for a tort when the harm occurs. See, 
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e.g., Jones v. Cox, 828 P.2d 218, 224 (Colo. 1992) (“A cause of action has commonly been 
understood to ‘accrue’ when a suit may be maintained thereon.”) (quoting BLACK’S LAW 
DICTIONARY 19 (5th ed. 1979)); Loehr, 147 Cal. App. 3d at 1078. 
 
 However, a policy argument exists to the contrary. Vicarious liability for a partnership's torts 
should be confined to persons who are partners when the wrongful conduct occurs. It is the 
conduct, not the consequences, that is wrongful; therefore, the occurrence of the wrongful 
conduct should determine which set of partners is liable for the conduct's consequences. . . . 
 
 Subsection (c)—. . .  
 

Full Liability Shield 
 
 This act provides a full liability shield – i.e., the shield applies regardless of the law giving 
rise to a claim against an LLP. A few jurisdictions provide only a partial shield. See, e.g., 15 PA. 
CONS. STAT. ANN. § 8204 (West 2013) (providing the partners of an LLP a shield for claims 
against the partnership “whether sounding in contract or tort or otherwise,” but only the claims 
that “arise from any negligent or wrongful acts or misconduct committed by another partner or 
other representative of the partnership”). The resulting partial shield does not protect partners 
against liability for the partnership’s ordinary commercial debts, such as liability for lease 
payments. . . . 
 

Shield Inapposite for Claims Arising from a Partner’s Own Conduct 
 
 Because the partner liability at issue is solely vicarious, the LLP shield is irrelevant to claims 
seeking to hold a partner directly liable on account of the partner’s own conduct. . . . 
 

EXAMPLE: A partner personally guarantees a debt of a limited liability partnership. 
Subsection (c) is irrelevant to the partner’s liability as guarantor. 
 
EXAMPLE: A partner purports to bind a limited liability partnership while lacking any 
agency law power to do so. The LLP is not bound, but the partner is liable for having 
breached the “warranty of authority” (an agency law doctrine). Subsection (c) does not 
apply. The liability is not for a debt, obligation, or other liability of the LLP, but is rather 
the partner’s own, direct liability. Indeed, the liability exists because the LLP is not 
indebted, obligated or liable. RESTATEMENT (THIRD) OF AGENCY § 6.10 (2006). 
 
EXAMPLE: A partner of a limited liability partnership defames a third party in 
circumstances that render an LLP vicariously liable under Section 305(a). Under 
Subsection (c), the third party cannot hold the partner accountable for the partnership’s 
liability, but that protection is immaterial. The partner is the tortfeasor and in that role is 
directly liable to the third party. 
 
EXAMPLE: A limited liability partnership provides professional services, and one of its 
partners commits malpractice. The liability shield is irrelevant to the partner’s direct 
liability in tort. However, if the partner’s malpractice liability is attributed to the 
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partnership under Section 305(a), the liability shield will protect the other partners 
against a claim that they must make good on the LLP’s liability. The same analysis 
applies if the plaintiff also successfully claims that another partner was negligent in 
supervising the first partner 
 
EXAMPLE: A limited liability partnership with two partners enters into a contract to 
build a home, and the partners perform substantial amounts of the work. The homeowner 
sues both the LLP and the partners for allegedly defective work, but the complaint sounds 
in contract rather than in tort. The LLP may be liable, but the partners are not. See Ogea 
v. Merritt, 130 So. 3d 888, 905 (La. 2013). 

 
 Subsection (c) pertains only to claims based on the LLP’s liability and is irrelevant to claims 
by a limited liability partnership or a partner against another partner and vice versa. See Sections 
307 (pertaining to actions by partners), 409 (pertaining to management duties). . . . 
 

The Temporal Nexus—When Claim Incurred 
 
 The LLP shield functions only with respect to obligations incurred while the partnership is a 
limited liability partnership. The shield does not protect partners from vicarious liability for 
partnership obligations incurred before a partnership becomes an LLP or after the partnership 
cancels its LLP status. . . .  
 
 The case law concerning contractual obligations (incurred when the contract is made) applies 
appropriately in the context of the LLP shield. However, the lease case law is problematic. If an 
obligation is incurred each time rent is due, subsection(c) is a trap for the unwary landlord. 
 

EXAMPLE: Ordinary general partnership enters into a lease with a commercial landlord. 
Knowing that each partner is automatically liable for the partnership's debt, the landlord 
does not obtain personal guarantees. Subsequently, the partnership becomes an LLP. If 
future rent payments are incurred when due, and not as of when the lease was made, the 
landlord loses a very important part of the bargain. 

 
Thus, for the purposes of Subsection (c), lease obligations should be treated as contractual 
obligations, incurred when the contract is made. 
 
 A similar issue exists with regard to tort liability. Courts must look to when the conduct 
causing the injury takes place and not to when actual injury occurs. Otherwise, a partnership 
could: (i) engage in wrongful conduct that does not cause immediate injury; (ii) come to realize 
that the conduct has occurred; (iii) subsequently file a statement of qualification; (iv) thereby 
become an LLP; and (v) thereby eliminate the vicarious liability of its partners for all harm 
subsequently arising from the misconduct. Cf. Savini v. Univ. of Haw., 153 P.3d 1144, 1150 
(Haw. 2007) (addressing the question of when a statute of limitations begins to run for bodily 
injury, when another statute precludes bringing a claim until the amount of damages has reached 
a specified threshold). . . . 
 

Effect of LLP Status on Relations Inter Se the Partners 



 145 Back to Top Back to the Summary of Contents 

 
 Although the most noticeable consequence of LLP status is the corporate/LLC-like liability 
shield, there are two inter se consequences as well. One is straightforward; the other is complex. 
 

 When a partnership chooses the jurisdiction in which to deliver for filing a statement of 
qualification, the partnership chooses its governing law. Section 104(1). The partnership 
agreement cannot override that choice. Section 105(c)(1). 

 When a partnership becomes a limited liability partnership, several related default rules 
change (going forward): 
 Partners no longer share losses. Capital losses “lay where they fall.” 
 Except for contributions promised but not made, partners no longer have 
contribution obligations.  

 Due to: 
 the liability shield, partners are no longer required to contribute capital to 

enable the partnership to meet its obligations to creditors; and 
 the elimination of loss sharing, partners are no longer required to contribute 

capital to adjust capital losses inter se. 
 

In this context, a partnership’s obligations include a duty to indemnify partners (and others). 
Thus, indemnification provisions (whether as provided by this act, Section 401(c), or the 
partnership agreement) are no longer “backstopped” by the partners. See the comment to 
Subsection (c)(1). 
 
 Subsection (c)(1)—The main part of Subsection (c) overrides contribution obligations under 
this act. Paragraph 1 overrides contribution obligations created by the partnership agreement. 
 

EXAMPLE: The partnership agreement of a non-LLP partnership requires partners to 
contribute additional capital as necessary to fund the partnership’s obligations to 
indemnify partners. When the partnership becomes an LLP, Paragraph 1 overrides that 
requirement. 

 
 Paragraph 1 does not, however, override contribution and indemnification requirements 
running directly from partner to partner. These obligations are not obligations of the LLP but 
rather personal to each partner. If such obligations remain in the partnership agreement, they 
might disable the shield as to partnership liability arising from the misconduct of a partner. 
 

EXAMPLE: The partnership agreement of a non-LLP partnership requires partners to 
contribute additional capital as necessary to fund the partnership’s obligations to 
indemnify the Managing Partner and also states: 

To the extent the partnership lacks sufficient funds to perform the partnership’s 
indemnification obligation, each partner shall indemnify the Managing Partner to the 
same extent and under the same conditions as the partnership. As among themselves, 
the indemnifying partners shall share the indemnification obligation proportional to 
their rights to distributions of then current profits as of the time the Managing 
Partner’s conduct gave rise to the claim for which the Managing Partner is to be 
indemnified. 
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The partnership becomes an LLP. Subsequently, the Managing Partner is held liable in tort 
for conduct within the scope of the Managing Partner’s responsibility and the partnership is 
held liable under Section 305(a). The partnership has no funds to pay the judgment or 
indemnify the Managing Partner. Paragraph 1 overrides the contribution requirement but 
does not change each partner’s obligation to indemnify the Managing Partner. 
The Managing Partner’s right to be indemnified is an asset of the Managing Partner, and the 
judgment creditor can levy on that asset, thereby defeating the liability shield in effect if not 
in form. 

 
. . .  
 
 
SECTION 307. ACTIONS BY AND AGAINST PARTNERSHIP AND PARTNERS. 
(a) A partnership may sue and be sued in the name of the partnership. 
(b) To the extent not inconsistent with Section 306, a partner may be joined in an action against 

the partnership or named in a separate action. 
(c) A judgment against a partnership is not by itself a judgment against a partner. A judgment 

against a partnership may not be satisfied from a partner’s assets unless there is also a 
judgment against the partner. 

(d) A judgment creditor of a partner may not levy execution against the assets of the partner to 
satisfy a judgment based on a claim against the partnership unless the partner is personally 
liable for the claim under Section 306 and: 
(1) a judgment based on the same claim has been obtained against the partnership and a writ 

of execution on the judgment has been returned unsatisfied in whole or in part; 
(2) the partnership is a debtor in bankruptcy; 
(3) the partner has agreed that the creditor need not exhaust partnership assets; (4) a court 

grants permission to the judgment creditor to levy execution against the assets of a 
partner based on a finding that partnership assets subject to execution are clearly 
insufficient to satisfy the judgment, that exhaustion of partnership assets is excessively 
burdensome, or that the grant of permission is an appropriate exercise of the court’s 
equitable powers; or 

(5) liability is imposed on the partner by law or contract independent of the existence of the 
partnership. 

(e) This section applies to any debt, liability, or other obligation of a partnership which results 
from a representation by a partner or purported partner under Section 308. 

 
 
SECTION 308. LIABILITY OF PURPORTED PARTNER. 
(a) If a person, by words or conduct, purports to be a partner, or consents to being represented by 

another as a partner, in a partnership or with one or more persons not partners, the purported 
partner is liable to a person to whom the representation is made, if that person, relying on the 
representation, enters into a transaction with the actual or purported partnership. If the 
representation, either by the purported partner or by a person with the purported partner’s 
consent, is made in a public manner, the purported partner is liable to a person who relies 
upon the purported partnership even if the purported partner is not aware of being held out as 
a partner to the claimant. If partnership liability results, the purported partner is liable with 
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respect to that liability as if the purported partner were a partner. If no partnership liability 
results, the purported partner is liable with respect to that liability jointly and severally with 
any other person consenting to the representation. 

(b) If a person is thus represented to be a partner in an existing partnership, or with one or more 
persons not partners, the purported partner is an agent of persons consenting to the 
representation to bind them to the same extent and in the same manner as if the purported 
partner were a partner with respect to persons who enter into transactions in reliance upon the 
representation. If all the partners of the existing partnership consent to the representation, a 
partnership act or obligation results. If fewer than all the partners of the existing partnership 
consent to the representation, the person acting and the partners consenting to the 
representation are jointly and severally liable. 

(c) A person is not liable as a partner merely because the person is named by another as a partner 
in a statement of partnership authority. 

(d) A person does not continue to be liable as a partner merely because of a failure to file a 
statement of dissociation or to amend a statement of partnership authority to indicate the 
person’s dissociation as a partner. 

(e) Except as otherwise provided in subsections (a) and (b), persons who are not partners as to 
each other are not liable as partners to other persons. 

 
Comment 
 . . . Subsections (a) and (b)—Even though these subdivisions refer to “reliance” without 
expressly imposing a reasonableness requirement, the requirement exists in the case law. See, 
e.g., In re Cay Clubs, 319 P.3d 625, 633 (Nev. 2014) (adopting the requirement and stating that, 
although the requirement is not explicitly stated in [the statute,] [g]enerally, jurisdictions provide 
that the partnership-by-estoppel doctrine conditions liability on the plaintiff having reasonably 
relied on the representation of partnership, which often involves an exercise of due diligence to 
ascertain the facts”). 
 
 Subsection (a)—This subsection . . .  imposes no duty of denial; thus, a person held out by 
another as a partner is not liable without having actually consented to the representation. See 
Subsection (c) (no duty to file statement of denial); Subsection (d) (no duty to file statement of 
dissociation or to amend statement of partnership authority). . . .  
 
 

ARTICLE 4 
RELATIONS OF PARTNERS TO EACH OTHER AND TO PARTNERSHIP 

 
 
SECTION 401. PARTNER’S RIGHTS AND DUTIES. 
(a) Each partner is entitled to an equal share of the partnership distributions and, except in the 

case of a limited liability partnership, is chargeable with a share of the partnership losses in 
proportion to the partner’s share of the distributions. 

(b) A partnership shall reimburse a partner for any payment made by the partner in the course of 
the partner’s activities on behalf of the partnership, if the partner complied with this section 
and Section 409 in making the payment. 
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(c) A partnership shall indemnify and hold harmless a person with respect to any claim or 
demand against the person and any debt, obligation, or other liability incurred by the person 
by reason of the person’s former or present capacity as a partner, if the claim, demand, debt, 
obligation, or other liability does not arise from the person’s breach of this section or Section 
407 or 409. 

(d) In the ordinary course of its business, a partnership may advance reasonable expenses, 
including attorney’s fees and costs, incurred by a person in connection with a claim or 
demand against the person by reason of the person’s former or present capacity as a partner, 
if the person promises to repay the partnership if the person ultimately is determined not to 
be entitled to be indemnified under subsection (c). 

(e) A partnership may purchase and maintain insurance on behalf of a partner against liability 
asserted against or incurred by the partner in that capacity or arising from that status even if, 
under Section 105(c)(7), the partnership agreement could not eliminate or limit the person’s 
liability to the partnership for the conduct giving rise to the liability. 

(f) A partnership shall reimburse a partner for an advance to the partnership beyond the amount 
of capital the partner agreed to contribute. 

(g) A payment or advance made by a partner which gives rise to a partnership obligation under 
subsection (b) or (f) constitutes a loan to the partnership which accrues interest from the date 
of the payment or advance. 

(h) Each partner has equal rights in the management and conduct of the partnership’s business. 
(i) A partner may use or possess partnership property only on behalf of the partnership. 
(j) A partner is not entitled to remuneration for services performed for the partnership, except for 

reasonable compensation for services rendered in winding up the business of the partnership. 
(k) A difference arising as to a matter in the ordinary course of business of a partnership may be 

decided by a majority of the partners. An act outside the ordinary course of business of a 
partnership and an amendment to the partnership agreement may be undertaken only with the 
affirmative vote or consent of all the partners. 

 
Comment 
 . . . Subsection (a)—. . . . Subject to contrary agreement and the effect of Section 806(e), this 
subsection’s loss sharing rules apply, even where one or more of the partners contribute no 
capital. The rule was the same under UPA (1914) § 18(a), although there is some case law to the 
contrary. See, e.g., Kovacik v. Reed, 315 P.2d 314 (Cal. 1957); Becker v. Killarney, 523 N.E.2d 
467 (Ill. App. Ct. 1988). It may seem unfair that the contributor of services, who contributes little 
or no capital, should be obligated to contribute toward the capital loss of the large contributor 
who contributed no services. In entering a partnership with such a capital structure, the partners 
should foresee that application of the default rule might bring about unusual results and take 
advantage of their power to vary by agreement the allocation of capital losses. . . .  
 
 Subsection (h)—This subsection [preserves law under which,] “. . . absent contrary 
agreement, each partner has a continuing right to participate in the management of the 
partnership and to be informed about the partnership business, even if, per the partnership 
agreement, the partner’s assent to partnership business decisions is not required.” 
 
 Note also that for some decisions this act requires the affirmative vote or consent of all 
partners. See, e.g., Subsection (k) (“an act outside the ordinary course of business of a 
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partnership and an amendment to the partnership agreement”); Section 402(b)(3) (becoming a 
partner after formation of the partnership). 
 
 The subsection has important implications for a partner’s actual authority to act on behalf of 
the partnership. The actual authority of a partner is a question of agency law and depends 
fundamentally on the contents of the partnership agreement. If, however, the partnership 
agreement is silent on the issue, this subsection helps delineate that actual authority. Acting 
individually, a partner: 
 

 has no actual authority to commit the partnership to any matter for which this act requires 
the affirmative vote or consent of all partners; 

 has the actual authority to commit the partnership to usual and customary matters, unless 
the partner has reason to know that: (i) other partners might disagree; or (ii) for some 
other reason consultation with fellow partners is appropriate; and 

 has no actual authority to take unusual or non-customary actions that will have a 
substantial effect on the partnership. 

 
 The first point follows self-evidently from the language of this act. Where this act requires 
unanimity, no partner could reasonably believe to the contrary (unless the partnership agreement 
provided otherwise). 
 
 The second point follows because: 
 

 Subsection (h) serves as the gap-filler manifestation from the partnership to its partners 
and does not require partners to act only in concert or after consultation. To the contrary, 
subject to the partnership agreement, this subsection expressly provides that “each partner 
has equal rights in the management and conduct of the partnership’s business.” 

 It would be impractical to require collective action on even the smallest of decisions. 
 However, to the extent a partner has reason to know of a possible difference of opinion 

among the partner, Subsection (k) requires a decision by at least “a majority of the 
partners” and by unanimous consent if the matter is “outside the ordinary course of the 
business.” 

 
 The third point is a matter of common sense. The more serious the matter, the less likely it is 
that a partner has actual authority to act unilaterally. Cf. RESTATEMENT (THIRD) OF 
AGENCY § 3.03, cmt. c (2006) (noting the unreasonableness of believing, without more facts, 
that an individual has “an unusual degree of unilateral authority over a matter fraught with 
enduring consequences for the institution” and stating that “[t]he gravity of the matter from the 
standpoint of the organization is relevant to whether a third party could reasonably believe that 
the manager has authority to proceed unilaterally”). . . . 
 
 
SECTION 402. BECOMING PARTNER. 
(a) Upon formation of a partnership, a person becomes a partner under Section 202(a). (b) After 

formation of a partnership, a person becomes a partner: 
(1) as provided in the partnership agreement; 
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(2) as a result of a transaction effective under [Article] 11; or (3) with the affirmative vote or 
consent of all the partners. 

(c) A person may become a partner without: 
(1) acquiring a transferable interest; or 
(2) making or being obligated to make a contribution to the partnership. 

 
 
SECTION 403. FORM OF CONTRIBUTION. A contribution may consist of property 
transferred to, services performed for, or another benefit provided to the partnership or an 
agreement to transfer property to, perform services for, or provide another benefit to the 
partnership. 
 
 
SECTION 404. LIABILITY FOR CONTRIBUTION. 
(a) A person’s obligation to make a contribution to a partnership is not excused by the person’s 

death, disability, termination, or other inability to perform personally. 
(b) If a person does not fulfill an obligation to make a contribution other than money, the person 

is obligated at the option of the partnership to contribute money equal to the value of the part 
of the contribution which has not been made. 

(c) The obligation of a person to make a contribution may be compromised only by the 
affirmative vote or consent of all the partners. If a creditor of a limited liability partnership 
extends credit or otherwise acts in reliance on an obligation described in subsection (a) 
without knowledge or notice of a compromise under this subsection, the creditor may enforce 
the obligation. 

 
 
SECTION 405. SHARING OF AND RIGHT TO DISTRIBUTIONS BEFORE 
DISSOLUTION. 
(a) Any distribution made by a partnership before its dissolution and winding up must be in equal 

shares among partners, except to the extent necessary to comply with a transfer effective 
under Section 503 or charging order in effect under Section 504. 

(b) Subject to Section 701, a person has a right to a distribution before the dissolution and 
winding up of a partnership only if the partnership decides to make an interim distribution. 

(c) A person does not have a right to demand or receive a distribution from a partnership in any 
form other than money. Except as otherwise provided in Section 806, a partnership may 
distribute an asset in kind only if each part of the asset is fungible with each other part and 
each person receives a percentage of the asset equal in value to the person’s share of 
distributions. 

(d) If a partner or transferee becomes entitled to receive a distribution, the partner or transferee 
has the status of, and is entitled to all remedies available to, a creditor of the partnership with 
respect to the distribution. However, the partnership’s obligation to make a distribution is 
subject to offset for any amount owed to the partnership by the partner or a person 
dissociated as partner on whose account the distribution is made. 
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SECTION 406. LIMITATIONS ON DISTRIBUTIONS BY LIMITED LIABILITY 
PARTNERSHIP. 
(a) A limited liability partnership may not make a distribution, including a distribution under 

Section 806, if after the distribution: 
(1) the partnership would not be able to pay its debts as they become due in the ordinary 

course of the partnership’s business; or 
(2) the partnership’s total assets would be less than the sum of its total liabilities plus the 

amount that would be needed, if the partnership were to be dissolved and wound up at the 
time of the distribution, to satisfy the preferential rights upon dissolution and winding up 
of partners and transferees whose preferential rights are superior to the rights of persons 
receiving the distribution. 

(b) A limited liability partnership may base a determination that a distribution is not prohibited 
under subsection (a) on: 
(1) financial statements prepared on the basis of accounting practices and principles that are 

reasonable in the circumstances; or 
(2) a fair valuation or other method that is reasonable under the circumstances. 

(c) Except as otherwise provided in subsection (e), the effect of a distribution under subsection 
(a) is measured: 
(1) in the case of a distribution as defined in Section 102(4)(A), as of the earlier of: 

(A) the date money or other property is transferred or debt is incurred by the limited 
liability partnership; or 

(B) the date the person entitled to the distribution ceases to own the interest or rights 
being acquired by the partnership in return for the distribution; 

(2) in the case of any other distribution of indebtedness, as of the date the indebtedness is 
distributed; and 

(3) in all other cases, as of the date: 
(A) the distribution is authorized, if the payment occurs not later than 120 days after that 

date; or 
(B) the payment is made, if the payment occurs more than 120 days after the distribution 

is authorized. 
(d) A limited liability partnership’s indebtedness to a partner or transferee incurred by reason of 

a distribution made in accordance with this section is at parity with the partnership’s 
indebtedness to its general, unsecured creditors, except to the extent subordinated by 
agreement. 

(e) A limited liability partnership’s indebtedness, including indebtedness issued as a distribution, 
is not a liability for purposes of subsection (a) if the terms of the indebtedness provide that 
payment of principal and interest is made only if and to the extent that a payment of a 
distribution could then be made under this section. If the indebtedness is issued as a 
distribution, each payment of principal or interest is treated as a distribution, the effect of 
which is measured on the date the payment is made. 

(f) In measuring the effect of a distribution under Section 806, the liabilities of a dissolved 
limited liability partnership do not include any claim that has been disposed of under Section 
807, 808, or 809. 
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SECTION 407. LIABILITY FOR IMPROPER DISTRIBUTIONS BY LIMITED 
LIABILITY PARTNERSHIP. 
(a) Except as otherwise provided in subsection (b), if a partner of a limited liability partnership 

consents to a distribution made in violation of Section 406 and in consenting to the 
distribution fails to comply with Section 409, the partner is personally liable to the 
partnership for the amount of the distribution which exceeds the amount that could have been 
distributed without the violation of Section 406. 

(b) To the extent the partnership agreement of a limited liability partnership expressly relieves a 
partner of the authority and responsibility to consent to distributions and imposes that 
authority and responsibility on one or more other partners, the liability stated in subsection 
(a) applies to the other partners and not to the partner that the partnership agreement relieves 
of the authority and responsibility. 

(c) A person that receives a distribution knowing that the distribution violated Section 406 is 
personally liable to the limited liability partnership but only to the extent that the distribution 
received by the person exceeded the amount that could have been properly paid under 
Section 406. 

(d) A person against which an action is commenced because the person is liable under subsection 
(a) may: 
(1) implead any other person that is liable under subsection (a) and seek to enforce a right of 

contribution from the person; and 
(2) implead any person that received a distribution in violation of subsection (c) and seek to 

enforce a right of contribution from the person in the amount the person received in 
violation of subsection (c). 

(e) An action under this section is barred unless commenced not later than two years after the 
distribution. 

 
 
SECTION 408. RIGHTS TO INFORMATION OF PARTNERS AND PERSONS 
DISSOCIATED AS PARTNER. 
(a) A partnership shall keep its books and records, if any, at its principal office. 
(b) On reasonable notice, a partner may inspect and copy during regular business hours, at a 

reasonable location specified by the partnership, any record maintained by the partnership 
regarding the partnership’s business, financial condition, and other circumstances, to the 
extent the information is material to the partner’s rights and duties under the partnership 
agreement or this [act]. 

(c) The partnership shall furnish to each partner: 
(1) without demand, any information concerning the partnership’s business, financial 

condition, and other circumstances which the partnership knows and is material to the 
proper exercise of the partner’s rights and duties under the partnership agreement or this 
[act], except to the extent the partnership can establish that it reasonably believes the 
partner already knows the information; and 

(2) on demand, any other information concerning the partnership’s business, financial 
condition, and other circumstances, except to the extent the demand or the information 
demanded is unreasonable or otherwise improper under the circumstances. 

(d) The duty to furnish information under subsection (c) also applies to each partner to the extent 
the partner knows any of the information described in subsection (c). 
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(e) Subject to subsection (j), on 10 days’ demand made in a record received by a partnership, a 
person dissociated as a partner may have access to information to which the person was 
entitled while a partner if: 
(1) the information pertains to the period during which the person was a partner;  
(2) the person seeks the information in good faith; and 
(3) the person satisfies the requirements imposed on a partner by subsection (b). 

(f) Not later than 10 days after receiving a demand under subsection (e), the partnership in a 
record shall inform the person that made the demand of: 
(1) the information that the partnership will provide in response to the demand and when and 

where the partnership will provide the information; and 
(2) the partnership’s reasons for declining, if the partnership declines to provide any 

demanded information. 
(g) A partnership may charge a person that makes a demand under this section the reasonable 

costs of copying, limited to the costs of labor and material. 
(h) A partner or person dissociated as a partner may exercise the rights under this section through 

an agent or, in the case of an individual under legal disability, a legal representative. Any 
restriction or condition imposed by the partnership agreement or under subsection (j) applies 
both to the agent or legal representative and to the partner or person dissociated as a partner. 

(i) Subject to Section 505, the rights under this section do not extend to a person as transferee. 
(j) In addition to any restriction or condition stated in its partnership agreement, a partnership, as 

a matter within the ordinary course of its business, may impose reasonable restrictions and 
conditions on access to and use of information to be furnished under this section, including 
designating information confidential and imposing nondisclosure and safeguarding 
obligations on the recipient. In a dispute concerning the reasonableness of a restriction under 
this subsection, the partnership has the burden of proving reasonableness. 

 
Comment 
 . . . Although the rights and duties stated in this section are extensive, they are not necessarily 
all-inclusive. This act’s statement of fiduciary duties is not exhaustive, see the comment to 
Section 409(a), and some cases characterize owners’ information rights as reflecting a fiduciary 
duty of those with management power. E.g. Bakerman v. Sidney Frank Importing Co., Inc., No. 
Civ.A. 1844–N, 2006 WL 3927242, at *14 (Del. Ch. Oct. 16, 2006) (holding that an LLC 
manager owed “certain duties to members of the LLC” and stating that “[w]hen fiduciaries 
communicate with their beneficiaries in the context of asking the beneficiary to make a 
discretionary decision—such as whether to consent to a sale of substantially all the assets of an 
LLC—the fiduciary has a duty to disclose all material facts bearing on the decision at issue”) 
(citing Loudon v. Archer-Daniels-Midland Co., 700 A.2d 135, 137 (Del. 1997)). 
 
 Subsection (a)—A general partnership is often a very informal organization. Accordingly, 
this subsection states a default-required location for any books and records a partnership may 
have but does not require that books and records be kept. Other law may so require, however—
particularly tax law. This subsection applies to any books and records kept to satisfy other law. . . 
.  
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 Subsection (d)—This subsection imposes a duty directly on each partner, “except to the 
extent the [partner] can establish that it reasonably believes [another] partner already knows the 
information.” 
 

EXAMPLE: A partnership has two partners: each of which is regularly engaged in 
conducting the partnership’s activities; both of which are aware of and have regular 
access to all significant partnership records; and neither of which has special 
responsibility for or knowledge of any particular aspect of those activities or the relevant 
partnership records. Most likely, neither partner is obliged to draw the other general 
partner’s attention to information apparent in the partnership’s records. 
 
EXAMPLE: Although a partnership has three partners, one is the managing partner with 
day-to-day responsibility for running the partnership’s activities. The other two meet 
periodically with the managing partner and together with that partner function in a 
manner analogous to a corporate board of directors. Most likely, the managing partner 
has a duty to draw the attention of the other partners to important information, even if 
that information would be apparent from a review of the partnership’s records. 

 
Because this subsection imposes duties directly on partner, the duties are in the nature of a 
contractual obligation, and breach is a matter of strict liability. For example, it is no defense for a 
partner under this section to assert that, although the partner failed to furnish required 
information, the failure did not amount to gross negligence under Section 409(c). . . .  
 
Subsection (e)—Codifying the information rights of former owners began with UPA (1997) § 
403(b). 
For the additional information rights of the legal representative of a deceased partner, see Section 
505. 
Subsection (e)(1)—A person dissociated as a partner has information rights in that capacity only 
as to the period during which the person was a partner. To the extent that further information is 
accessible under Section 505(2) (providing access to the legal representative of a deceased 
partner), that access is limited both in purpose (“for purposes of settling the estate”) and in scope 
(“the rights the deceased partner had under Section 408”). 
 
 Subsection (e)(2)—. . . . In the context of Subsection (e)(2), “good faith” is properly 
understood to mean an honest belief that the request is made for a proper purpose. Associated 
Indem. Corp. v. CAT Contracting, Inc., 964 S.W.2d 276, 285 (Tex. 1998) (holding that “‘good 
faith’ in the surety agreement before us refers to conduct which is honest in fact, free of improper 
motive or wilful ignorance of the facts at hand”); Andrews v. Bible, 812 S.W.2d 284, 288 (Tenn. 
1991) (describing “subjective good faith” as “[a] pure heart but an empty head”) (quoting 
Whittington v. Ohio River Co., 115 F.R.D. 201, 209 (E.D.Ky.1987)). Willful ignorance includes 
being an ostrich. “While ‘honesty’ may require no more than a pure heart, it is questionable that 
a pure heart can co-exist with closed eyes. It is not honest to close one's eyes so as to maintain an 
empty head.” J.R. Hale Contracting Co. v. United New Mexico Bank at Albuquerque, 799 P.2d 
581, 591 (NM 1990). See also UPA (1914) § (3)(1) (“A person has ‘knowledge’ of a fact within 
the meaning of this act not only when he has actual knowledge thereof, but also when he has 
knowledge of such other facts as in the circumstances shows bad faith.”). . . . 



 155 Back to Top Back to the Summary of Contents 

 
 
SECTION 409. STANDARDS OF CONDUCT FOR PARTNERS. 
(a) A partner owes to the partnership and the other partners the duties of loyalty and care stated 

in subsections (b) and (c). 
(b) The fiduciary duty of loyalty of a partner includes the duties: 

(1) to account to the partnership and hold as trustee for it any property, profit, or benefit 
derived by the partner: 
(A) in the conduct or winding up of the partnership’s business; 
(B) from a use by the partner of the partnership’s property; or 
(C) from the appropriation of a partnership opportunity; 

(2) to refrain from dealing with the partnership in the conduct or winding up of the 
partnership business as or on behalf of a person having an interest adverse to the 
partnership; and 

(3) to refrain from competing with the partnership in the conduct of the partnership’s 
business before the dissolution of the partnership. 

(c) The duty of care of a partner in the conduct or winding up of the partnership business is to 
refrain from engaging in grossly negligent or reckless conduct, willful or intentional 
misconduct, or a knowing violation of law. 

(d) A partner shall discharge the duties and obligations under this [act] or under the partnership 
agreement and exercise any rights consistently with the contractual obligation of good faith 
and fair dealing. 

(e) A partner does not violate a duty or obligation under this [act] or under the partnership 
agreement solely because the partner’s conduct furthers the partner’s own interest. 

(f) All the partners may authorize or ratify, after full disclosure of all material facts, a specific act 
or transaction by a partner that otherwise would violate the duty of loyalty. 

(g) It is a defense to a claim under subsection (b)(2) and any comparable claim in equity or at 
common law that the transaction was fair to the partnership. 

(h) If, as permitted by subsection (f) or the partnership agreement, a partner enters into a 
transaction with the partnership which otherwise would be prohibited by subsection (b)(2), 
the partner’s rights and obligations arising from the transaction are the same as those of a 
person that is not a partner. 

 
Comment 
 . . . Subsection (a)—This subsection recognizes two core managerial duties but, unlike UPA 
(1997), does not purport to be exhaustive. For example, many cases characterize a manager’s 
duty to disclose as a fiduciary duty. E.g., Lonergan v. EPE Holdings, L.L.C., 5 A.3d 1008, 1023 
(Del. Ch. 2010) (stating that “in the limited partnership context, absent contractual modification, 
a general partner owes fiduciary duties that include a duty of full disclosure”) (quotation marks 
omitted) (citation omitted); Exxon Corp. v. Burglin, 4 F.3d 1294, 1298 (5th Cir. 1993) (“Under 
Alaska law, a general partner stands in a fiduciary relationship with the limited partnership and 
thereby owes ‘a fiduciary duty . . . to disclose information concerning partnership affairs.’”) 
(quoting Parker v. N. Mixing Co., 756 P.2d 881, 894 (Alaska 1988)). . . .  
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 Subsection (b)—. . . . This subsection applies beginning with “the partnership’s business,” 
which by definition cannot exist before the partnership does; thus the stated duties do not apply 
to pre-formation activities. . . .  
 
 Subsection (b)(1)(A)—This provision is consistent with a basic principle of agency law—
namely, that an agent may not benefit at all from the performance of the agency unless the 
principal consents. RESTATEMENT (THIRD) OF AGENCY § 8.06, cmt. c. (2006). Typically, 
however, the partnership agreement will legitimize particular benefits – e.g., a management fee 
paid to a managing partner in addition to that partner’s share of distributions. Also, an agreed 
allocation of distributions takes those benefits outside the reach of this provision. . . . 
 
 Subsection (b)(1)(C)—This act does not specify what constitutes “a partnership 
opportunity,” but ample case law exists. See, e.g., Triple Five of Minn., Inc. v. Simon, 404 F.3d 
1088, 1096 (8th Cir. 2005) (“An opportunity that is closely related to the entity's existing or 
prospective line of business, would competitively advantage the partnership, and is one that the 
partnership has the financial ability, knowledge and experience to pursue is a partnership 
opportunity.”); Knudson v. Kyllo, 831 N.W.2d 763, 767 (N.D. 2013) (explaining why conducting 
farming operations on land owned by others was a partnership opportunity while purchasing 
farmland was not). . . .  
 
 Subsection (b)(3)—Although competition is often thought of in terms of potential 
customers, this duty applies equally to competition for resources, including employees. This duty 
ends when the partnership dissolves. . . .  
 
 Subsection (d)—This subsection refers to the “contractual obligation of good faith and fair 
dealing” (emphasis added) and thereby invokes the implied obligation that exists in every 
contract. See RESTATEMENT (SECOND) CONTRACTS § 205 (1981) (“Every contract imposes upon 
each party a duty of good faith and fair dealing in its performance and its enforcement.”). The 
adjective (“contractual”) should help avoid decisions like Phelps v. Frampton, 170 P.3d 474, 483 
(Mont. 2007) (holding that Montana’s version of UPA (1997) creates a statutory obligation of 
good faith and fair dealing separate from the implied contractual covenant). . . . 
 
 The contractual obligation of “good faith” has nothing to do with the corporate concept of 
good faith that for years bedeviled courts and attorneys trying to understand: (i) Delaware’s 
famous corporate law exoneration provision; and (ii) that provision’s exception “for acts or 
omissions not in good faith.” DEL. CODE ANN. tit. 8, § 102(b)(7) (2012). In that context, good 
faith is an aspect of the duty of loyalty. See Stone ex rel. AmSouth Bancorporation v. Ritter, 911 
A.2d 362, 369–70 (Del. 2006). 
 
 Likewise, the contractual obligation of good faith and fair dealing has nothing to do with the 
“utmost good faith” sometimes used to describe the fiduciary duties that owners of closely held 
businesses owe each other. See, e.g., Meinhard v. Salmon, 477, 164 N.E. 545, 551 (NY 1928) 
(“[W]here parties engage in a joint enterprise each owes to the other the duty of the utmost good 
faith in all that relates to their common venture. Within its scope they stand in a fiduciary 
relationship.”); Donahue v. Rodd Electrotype Co. of New England, Inc., 328 N.E.2d 505, 515 
(Mass. 1975) (“[S]tockholders in the close corporation owe one another substantially the same 
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fiduciary duty in the operation of the enterprise that partners owe to one another. In our previous 
decisions, we have defined the standard of duty owed by partners to one another as the utmost 
good faith and loyalty.”) (footnotes omitted) (citations omitted) (internal quotations omitted). 
 
 To the contrary, the contractual obligation of good faith and fair dealing is not a fiduciary 
duty, does not command altruism or self-abnegation, and does not prevent a partner from acting 
in the partner’s own self-interest: 
 

“Fair dealing” is not akin to the fair process component of entire fairness, i.e., whether 
the fiduciary acted fairly when engaging in the challenged transaction as measured by 
duties of loyalty and care . . . . It is rather a commitment to deal “fairly” in the sense of 
consistently with the terms of the parties’ agreement and its purpose. Likewise “good 
faith” does not envision loyalty to the contractual counterparty, but rather faithfulness to 
the scope, purpose, and terms of the parties’ contract. Both necessarily turn on the 
contract itself and what the parties would have agreed upon had the issue arisen when 
they were bargaining originally. 

 
Gerber v. Enter. Prods. Holdings, L.L.C., 67 A.3d 400, 418–19 (Del. 2013) (quoting ASB 
Allegiance Real Estate Fund v. Scion Breckenridge Managing Member, L.L.C., 50 A.3d 434, 
440–42 (Del. Ch. 2012), aff'd in part, rev'd in part on other grounds, 68 A.3d 665 (Del. 2013); 
see also Subsection (e). 
 
 Courts should not use the contractual obligation to change ex post facto the parties’ or this 
act’s allocation of risk and power. To the contrary, the obligation should be used only to protect 
agreed-upon arrangements from conduct that is manifestly beyond what a reasonable person 
could have contemplated when the arrangements were made. 
 
 The partnership agreement or this act may grant discretion to a partner, and the contractual 
obligation of good faith and fair dealing is especially salient when discretion is at issue. 
However, a partner may properly exercise discretion even though another partner suffers as a 
consequence. Conduct does not violate the obligation of good faith and fair dealing merely 
because that conduct substantially prejudices a party. Indeed, parties allocate risk precisely 
because prejudice may occur. 
 
 The exercise of discretion constitutes a breach of the obligation of good faith and fair dealing 
only when the party claiming breach shows that the conduct has no honestly held purpose that 
legitimately comports with the parties’ agreed-upon arrangements: 
 

An implied covenant claim . . . looks to the past. It is not a free-floating duty unattached 
to the underlying legal documents. It does not ask what duty the law should impose on 
the parties given their relationship at the time of the wrong, but rather what the parties 
would have agreed to themselves had they considered the issue in their original 
bargaining positions at the time of contracting. 
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Gerber v. Enter. Prods. Holdings, L.L.C., 67 A.3d 400, 418 (Del. 2013) (quoting ASB Allegiance 
Real Estate Fund v. Scion Breckenridge Managing Member, L.L.C., 50 A.3d 434, 440–42 (Del. 
Ch. 2012), aff'd in part, rev'd in part on other grounds, 68 A.3d 665 (Del. 2013)). 
 
 In sum, the purpose of the contractual obligation of good faith and fair dealing is to protect 
the arrangement the partners have chosen for themselves, not to restructure that arrangement 
under the guise of safeguarding it. . . .  
 
 Subsection (f)—Here and elsewhere in this act, information “is material if there is a 
substantial likelihood that a reasonable [decision maker] would consider it important in deciding 
how to vote” or take other action under this act or the partnership agreements. See Basic Inc. v. 
Levinson, 485 U.S. 224, 231–32 (1988) (quoting TSC Indus., Inc. v. Northway, Inc., 426 U.S. 
438, 449 (1976)). . . . 
 
 
SECTION 410. ACTIONS BY PARTNERSHIP AND PARTNERS. 
(a) A partnership may maintain an action against a partner for a breach of the partnership 

agreement, or for the violation of a duty to the partnership, causing harm to the partnership.  
(b) A partner may maintain an action against the partnership or another partner, with or without 

an accounting as to partnership business, to enforce the partner’s rights and protect the 
partner’s interests, including rights and interests under the partnership agreement or this [act] 
or arising independently of the partnership relationship. 

(c) A right to an accounting on dissolution and winding up does not revive a claim barred by law. 
 
 
SECTION 411. CONTINUATION OF PARTNERSHIP BEYOND DEFINITE TERM OR 
PARTICULAR UNDERTAKING. 
(a) If a partnership for a definite term or particular undertaking is continued, without an express 

agreement, after the expiration of the term or completion of the undertaking, the rights and 
duties of the partners remain the same as they were at the expiration or completion, so far as 
is consistent with a partnership at will. 

(b) If the partners, or those of them who habitually acted in the business during the term or 
undertaking, continue the business without any settlement or liquidation of the partnership, 
they are presumed to have agreed that the partnership will continue. 

 
Comment 
 . . . Subsection (b)—In general, a pattern of conduct can imply a term in a partnership 
agreement. Section 102(12) (defining partnership agreement and referring to an agreement 
among all the partners, “whether oral, implied, in a record, or in any combination thereof”). In 
particular, this subsection creates a presumption that by their conduct the partners have agreed to 
continue the business. The presumption shifts the burden of persuasion to the person claiming 
that the partnership is dissolved. 
 
 

ARTICLE 5 
TRANSFERABLE INTERESTS AND RIGHTS OF TRANSFEREES AND CREDITORS 
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SECTION 501. PARTNER NOT CO-OWNER OF PARTNERSHIP PROPERTY. A 
partner is not a co-owner of partnership property and has no interest in partnership property 
which can be transferred, either voluntarily or involuntarily. 
 
 
SECTION 502. NATURE OF TRANSFERABLE INTEREST. A transferable interest is 
personal property. 
 
 
SECTION 503. TRANSFER OF TRANSFERABLE INTEREST. 
(a) A transfer, in whole or in part, of a transferable interest:  

(1) is permissible; 
(2) does not by itself cause a person’s dissociation as a partner or a dissolution and winding 

up of the partnership business; and 
(3) subject to Section 505, does not entitle the transferee to:  

(A) participate in the management or conduct of the partnership’s business; or 
(B) except as otherwise provided in subsection (c), have access to records or other 

information concerning the partnership’s business. 
(b) A transferee has the right to: 

(1) receive, in accordance with the transfer, distributions to which the transferor would 
otherwise be entitled; and 

(2) seek under Section 801(5) a judicial determination that it is equitable to wind up the 
partnership business. 

(c) In a dissolution and winding up of a partnership, a transferee is entitled to an account of the 
partnership’s transactions only from the date of dissolution. 

(d) A partnership need not give effect to a transferee’s rights under this section until the 
partnership knows or has notice of the transfer. 

(e) A transfer of a transferable interest in violation of a restriction on transfer contained in the 
partnership agreement is ineffective if the intended transferee has knowledge or notice of the 
restriction at the time of transfer. 

(f) Except as otherwise provided in Section 601(4)(B), if a partner transfers a transferable 
interest, the transferor retains the rights of a partner other than the transferable interest 
transferred and retains all the duties and obligations of a partner. 

(g) If a partner transfers a transferable interest to a person that becomes a partner with respect to 
the transferred interest, the transferee is liable for the partner’s obligations under Sections 
404 and 407 known to the transferee when the transferee becomes a partner. 

 
Comment 
 . . . [T]his section does not apply to the transfer of ownership interests in a partner that is an 
entity. 
 

EXAMPLE: ABC, Partnership (“ABC”) has three partners: Ralph (an individual), Alice, 
Inc. (“Alice”), and Norton, LLC (“Norton”). Section 502 applies to any attempt by Ralph, 
Alice, or Norton to transfer their respective partnership interest in ABC. Section 502 is 
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inapplicable, however, to a change in control of Alice or Norton or even a complete 
change in their respective ownership. 

 
. . . Because Section 102(22)(G) defines “transfer” to include “a transfer by operation of law,” 
this section affects the power of other law to effect transfers of a partner’s ownership interest. 
For example, a divorce court lacks the power to award a partner’s spouse anything beyond the 
partner’s transferable interest. Nor does the partner have the power to enter into a property 
settlement purporting to effect any greater transfer. 
 
 For the divorce court, the best solution is to value the partner’s complete ownership interest 
(i.e., the transferable interest as enhanced by the management and information rights and the 
standing to sue) and: (i) if possible, award the partner’s spouse marital property of equal value; 
or (ii) if not possible, award the partner’s spouse a money judgment and a charging order to 
enforce the judgment. 
 
 Granting the non-partner any part of a partner’s transferable interest is almost always 
imprudent; marital discord will almost inevitably carry over into the business relationship. . . . 
 
 
SECTION 504. CHARGING ORDER. 
(a) On application by a judgment creditor of a partner or transferee, a court may enter a charging 

order against the transferable interest of the judgment debtor for the unsatisfied amount of the 
judgment. A charging order constitutes a lien on a judgment debtor’s transferable interest and 
requires the partnership to pay over to the person to which the charging order was issued any 
distribution that otherwise would be paid to the judgment debtor. 

(b) To the extent necessary to effectuate the collection of distributions pursuant to a charging 
order in effect under subsection (a), the court may: 
(1) appoint a receiver of the distributions subject to the charging order, with the power to 

make all inquiries the judgment debtor might have made; and 
(2) make all other orders necessary to give effect to the charging order. 

(c) Upon a showing that distributions under a charging order will not pay the judgment debt 
within a reasonable time, the court may foreclose the lien and order the sale of the 
transferable interest. The purchaser at the foreclosure sale obtains only the transferable 
interest, does not thereby become a partner, and is subject to Section 503. 

(d) At any time before foreclosure under subsection (c), the partner or transferee whose 
transferable interest is subject to a charging order under subsection (a) may extinguish the 
charging order by satisfying the judgment and filing a certified copy of the satisfaction with 
the court that issued the charging order. 

(e) At any time before foreclosure under subsection (c), a partnership or one or more partners 
whose transferable interests are not subject to the charging order may pay to the judgment 
creditor the full amount due under the judgment and thereby succeed to the rights of the 
judgment creditor, including the charging order. 

(f) This [act] does not deprive any partner or transferee of the benefit of any exemption law 
applicable to the transferable interest of the partner or transferee. 
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(g) This section provides the exclusive remedy by which a person seeking in the capacity of a 
judgment creditor to enforce a judgment against a partner or transferee may satisfy the 
judgment from the judgment debtor’s transferable interest. 

 
Comment 
 . . . Subsection (a)—The phrase “judgment debtor” encompasses both partners and 
transferees. The lien pertains only to a distribution, which excludes “amounts constituting 
reasonable compensation for present or past service or payments made in the ordinary course of 
business under a bona fide retirement plan or other bona fide benefits program.” Section 
102(4)(B). A judgment creditor that wishes to levy on such amounts should use the appropriate 
creditor’s remedy, such as garnishment (which may be subject to exemptions or exclusions not 
relevant to a charging order). . . . 
 
 Subsection (b)(1)—The receiver contemplated here is emphatically not a receiver for the 
partnership, but rather a receiver for the distributions subject to the charging order. The principal 
advantage provided by this paragraph is an expanded right to information. However, that right 
goes no further than “the extent necessary to effectuate the collections of distributions pursuant 
to a charging order.” . . . 
 
 Subsection (b)(2)—This paragraph must be understood in the context of: (i) the very limited 
nature of the charging order; and (ii) the importance of preventing overreaching on behalf of a 
person that is not a judgment creditor of the partnership, has no claim on the partnership’s assets, 
and has no right to interfere in the activities, affairs, and management of the partnership. In 
particular, the court’s power to make “all other orders” is limited to “orders necessary to give 
effect to the charging order.” 

EXAMPLE: A judgment creditor with a charging order believes that the partnership 
should invest less of its surplus in operations, leaving more funds for distributions. The 
creditor moves the court for an order directing the partnership to restrict re-investment. 
Subsection (b)(2) does not authorize the court to grant the motion. 
 
EXAMPLE: A judgment creditor with a judgment for $10,000 against a partner obtains a 
charging order against the partner’s transferable interest. Having been properly served 
with the order, the partnership nonetheless fails to comply and makes a $3000 
distribution to the partner. The court has the power to order the partnership to pay $3000 
to the judgment creditor to “give effect to the charging order.” 

 
 Under Subsection (b)(2), the court has the power to decide whether a particular payment is a 
distribution, because that decision determines whether the payment is part of a transferable 
interest subject to a charging order. 
 

EXAMPLE: Partner A of ABC, a general partnership, has for some years received 
distributions form the partnership. However, when a judgment creditor of Partner A 
obtains a charging order against Partner A’s transferable interest, the partnership ceases 
to make distributions to Partner A and instead provides a salary to Partner A equivalent to 
former distributions. A court might deem this salary a disguised distribution. (In any 
event, the salary will be subject to garnishment.) 
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. . . 
 
 Subsection (c)—. . . . A purchaser at a foreclosure sale obtains only the very limited rights of 
a transferee under Section 503 and is in some ways more vulnerable and less powerful than the 
holder of a charging order. After foreclosure and sale, Subsection (b) no longer applies. More 
generally, the court is no longer involved in the matter. For the vulnerability of a transferee, see 
Sections 503(a)(3) comment; 107(b), comment. . . . 
 
 Subsection (e)—. . . . In many circumstances, buying the judgment is superior to the 
mechanism provided by this subsection, because: (i) this subsection requires full satisfaction of 
the underlying judgment; and (ii) the partnership or the other partners might be able to buy the 
judgment for less than face value. On the other hand, this subsection operates without need for 
the judgment creditor’s consent, so it remains a valuable protection in the event a judgment 
creditor seeks to do mischief to the partnership. . . . 
 
 
SECTION 505. POWER OF LEGAL REPRESENTATIVE OF DECEASED PARTNER. If 
a partner dies, the deceased partner’s legal representative may exercise: 

(1) the rights of a transferee provided in Section 503(c); and 
(2) for purposes of settling the estate, the rights the deceased partner had under Section 408. 

 
 

ARTICLE 6 
DISSOCIATION 

 
 
SECTION 601. EVENTS CAUSING DISSOCIATION. A person is dissociated as a partner 
when: 

(1) the partnership knows or has notice of the person’s express will to withdraw as a partner, 
but, if the person has specified a withdrawal date later than the date the partnership knew 
or had notice, on that later date; 

(2) an event stated in the partnership agreement as causing the person’s dissociation occurs; 
(3) the person is expelled as a partner pursuant to the partnership agreement; 
(4) the person is expelled as a partner by the affirmative vote or consent of all the other 

partners if: 
(A) it is unlawful to carry on the partnership business with the person as a partner; 
(B) there has been a transfer of all of the person’s transferable interest in the partnership, 

other than:  
(i) a transfer for security purposes; or 
(ii) a charging order in effect under Section 504 which has not been foreclosed; 

(C) the person is an entity and: 
(i) the partnership notifies the person that it will be expelled as a partner because the 

person has filed a statement of dissolution or the equivalent, the person has been 
administratively dissolved, the person’s charter or the equivalent has been 
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revoked, or the person’s right to conduct business has been suspended by the 
person’s jurisdiction of formation; and 

(ii) not later than 90 days after the notification, the statement of dissolution or the 
equivalent has not been withdrawn, rescinded, or revoked, or the person’s charter 
or the equivalent or right to conduct business has not been reinstated; or 

(D) the person is an unincorporated entity that has been dissolved and whose activities 
and affairs are being wound up; 

(5) on application by the partnership or another partner, the person is expelled as a partner by 
judicial order because the person: 
(A) has engaged or is engaging in wrongful conduct that has affected adversely and 

materially, or will affect adversely and materially, the partnership’s business; 
(B) has committed willfully or persistently, or is committing willfully or persistently, a 

material breach of the partnership agreement or a duty or obligation under Section 
409; or 

(C) has engaged or is engaging in conduct relating to the partnership’s business which 
makes it not reasonably practicable to carry on the business with the person as a 
partner; 

(6) the person: 
(A) becomes a debtor in bankruptcy; 
(B) signs an assignment for the benefit of creditors; or 
(C) seeks, consents to, or acquiesces in the appointment of a trustee, receiver, or 

liquidator of the person or of all or substantially all the person’s property;  
(7) in the case of an individual: 

(A) the individual dies; 
(B) a guardian or general conservator for the individual is appointed; or 
(C) a court orders that the individual has otherwise become incapable of performing the 

individual’s duties as a partner under this [act] or the partnership agreement; 
(8) in the case of a person that is a testamentary or inter vivos trust or is acting as a partner by 

virtue of being a trustee of such a trust, the trust’s entire transferable interest in the 
partnership is distributed; 

(9) in the case of a person that is an estate or is acting as a partner by virtue of being a 
personal representative of an estate, the estate’s entire transferable interest in the 
partnership is distributed; 

(10) in the case of a person that is not an individual, the existence of the person terminates; 
(11) the partnership participates in a merger under [Article] 11 and: 

(A) the partnership is not the surviving entity; or 
(B) otherwise as a result of the merger, the person ceases to be a partner; 

(12) the partnership participates in an interest exchange under [Article] 11 and, as a result of 
the interest exchange, the person ceases to be a partner; 

(13) the partnership participates in a conversion under [Article] 11; 
(14) the partnership participates in a domestication under [Article] 11 and, as a result of the 

domestication, the person ceases to be a partner; or 
(15) the partnership dissolves and completes winding up. 
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SECTION 602. POWER TO DISSOCIATE AS PARTNER; WRONGFUL 
DISSOCIATION. 
(a) A person has the power to dissociate as a partner at any time, rightfully or wrongfully, by 

withdrawing as a partner by express will under Section 601(1). 
(b) A person’s dissociation as a partner is wrongful only if the dissociation: 

(1) is in breach of an express provision of the partnership agreement; or 
(2) in the case of a partnership for a definite term or particular undertaking, occurs before the 

expiration of the term or the completion of the undertaking and: 
(A) the person withdraws as a partner by express will, unless the withdrawal follows not 

later than 90 days after another person’s dissociation by death or otherwise under 
Section 601(6) through (10) or wrongful dissociation under this subsection;  

(B) the person is expelled as a partner by judicial order under Section 601(5); 
(C) the person is dissociated under Section 601(6); or 
(D) in the case of a person that is not a trust other than a business trust, an estate, or an 

individual, the person is expelled or otherwise dissociated because it willfully 
dissolved or terminated. 

(c) A person that wrongfully dissociates as a partner is liable to the partnership and to the other 
partners for damages caused by the dissociation. The liability is in addition to any debt, 
obligation, or other liability of the partner to the partnership or the other partners. 

 
Comment 
 . . . Subsection (b)—This subsection list exhaustively (“only if”) the dissociations that are 
“wrongful.” The label has three consequences: 
 

 under Subsection (c) liability for resulting damages, which, under Section 701(c), may be 
offset against the amount of the buyout price due to the partner under Section 701(a); 

 under Section 701(h) postponement of payment of the buyout price until the term expires 
or the undertaking is completed; and 

 under Section 804, exclusion from the winding up process, if the dissociation results in 
dissolution of the partnership. 

 
. . . 
 
 Subsection (b)(2)(A)—This paragraph protects a partner’s reactive withdrawal from a term 
partnership after the premature departure of another partner, such as the partnership’s rainmaker 
or main supplier of capital, under the same circumstances that may result in the dissolution of the 
partnership under Section 801(2)(A). Under that provision, a term partnership is dissolved ninety 
days after the bankruptcy, incapacity, death (or similar dissociation of a partner that is an entity), 
or wrongful dissociation of any partner, unless a majority in interest of the remaining partners 
agree to continue the partnership. Under this provision, a partner’s exercise of the right of 
withdrawal by express will under those circumstances is rendered “rightful,” even if the 
partnership is continued by others, and does not expose the withdrawing partner to damages for 
wrongful dissociation under Section 602(c). . . . 
 
 Subsection (c)—A partner who prematurely dissociates from a partnership for an agreed 
term or undertaking risks liability for any resulting damages. For example, the partnership might 
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incur substantial expenses in replacing the general partner’s expertise, reputation, or 
creditworthiness. 
 
 In effect, this subsection equates wrongful dissociation with breach of contract. Accordingly, 
courts should look to contract law to determine what consequential damages are recoverable. See 
Hadley v. Baxendale, 9 Exch. 341 (1854); RESTATEMENT (SECOND) OF CONTRACTS § 351 
(1981); see also Williams v. Hildebrand, 247 S.W.2d 356, 358 (Ark. 1952) (interpreting UPA 
(1914) § 38(2)(a)(II), pertaining to wrongful dissolution, and stating that “the measure of 
damages, when the partnership was to have continued for a fixed term, is the profits that the 
injured partner would have received”). 
 
 
SECTION 603. EFFECT OF DISSOCIATION. 
(a) If a person’s dissociation results in a dissolution and winding up of the partnership business, 

[Article] 8 applies; otherwise, [Article] 7 applies. 
(b) If a person is dissociated as a partner: 

(1) the person’s right to participate in the management and conduct of the partnership’s 
business terminates, except as otherwise provided in Section 802(c); and 

(2) the person’s duties and obligations under Section 409 end with regard to matters arising 
and events occurring after the person’s dissociation, except to the extent the partner 
participates in winding up the partnership’s business pursuant to Section 802.  

(c) A person’s dissociation does not of itself discharge the person from any debt, obligation, or 
other liability to the partnership or the other partners which the person incurred while a 
partner. 

 
Comment 
 . . . Subsection (b)(2)—Unless a person’s dissociation as a partner results in dissolution and 
the person participates in winding up, Section 802(c), this provision establishes a dividing line, 
separating out “matters arising and events occurring after the person’s dissociation.” If the 
partnership has continuing projects with clients, ongoing relationships with clients, or both, the 
dividing line requires special attention with regard to non-competition and partnership 
opportunities duties. See Section 409(b)(1), (3). . . .  
 
 This provision does not determine the effect of a person’s dissociation as a partner on the 
person’s future obligations or rights under the partnership agreement. Some contractual 
obligations typically extend beyond dissociation – e.g., non-competition agreements, buyout 
arrangements. To the extent provisions of the partnership agreement continue to apply, the 
common law obligation of good faith continues to apply as well. See the comment to Section 
409(d) (explaining that the subsection “invokes the implied obligation that exists in every 
contract” as a matter of common law). 
 
 Subsection (c)—A partner’s obligation to safeguard trade secrets and other confidential or 
proprietary information is incurred when the partner learns or otherwise obtains the information. 
This subsection preserves the obligation post-dissociation. 
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ARTICLE 7 
PERSON’S DISSOCIATION AS A PARTNER WHEN BUSINESS NOT WOUND UP 

 
 
SECTION 701. PURCHASE OF INTEREST OF PERSON DISSOCIATED AS 
PARTNER. 
(a) If a person is dissociated as a partner without the dissociation resulting in a dissolution and 

winding up of the partnership business under Section 801, the partnership shall cause the 
person’s interest in the partnership to be purchased for a buyout price determined pursuant to 
subsection (b). 

(b) The buyout price of the interest of a person dissociated as a partner is the amount that would 
have been distributable to the person under Section 806(b) if, on the date of dissociation, the 
assets of the partnership were sold and the partnership were wound up, with the sale price 
equal to the greater of: 
(1) the liquidation value; or 
(2) the value based on a sale of the entire business as a going concern without the person. 

(c) Interest accrues on the buyout price from the date of dissociation to the date of payment, but 
damages for wrongful dissociation under Section 602(b), and all other amounts owing, 
whether or not presently due, from the person dissociated as a partner to the partnership, 
must be offset against the buyout price. 

(d) A partnership shall defend, indemnify, and hold harmless a person dissociated as a partner 
whose interest is being purchased against all partnership liabilities, whether incurred before 
or after the dissociation, except liabilities incurred by an act of the person under Section 702. 

(e) If no agreement for the purchase of the interest of a person dissociated as a partner is reached 
not later than 120 days after a written demand for payment, the partnership shall pay, or 
cause to be paid, in money to the person the amount the partnership estimates to be the 
buyout price and accrued interest, reduced by any offsets and accrued interest under 
subsection (c). 

(f) If a deferred payment is authorized under subsection (h), the partnership may tender a written 
offer to pay the amount it estimates to be the buyout price and accrued interest, reduced by 
any offsets under subsection (c), stating the time of payment, the amount and type of security 
for payment, and the other terms and conditions of the obligation. 

(g) The payment or tender required by subsection (e) or (f) must be accompanied by the 
following: 
(1) a statement of partnership assets and liabilities as of the date of dissociation;  
(2) the latest available partnership balance sheet and income statement, if any;  
(3) an explanation of how the estimated amount of the payment was calculated; and 
(4) written notice that the payment is in full satisfaction of the obligation to purchase unless, 

not later than 120 days after the written notice, the person dissociated as a partner 
commences an action to determine the buyout price, any offsets under subsection (c), or 
other terms of the obligation to purchase. 

(h) A person that wrongfully dissociates as a partner before the expiration of a definite term or 
the completion of a particular undertaking is not entitled to payment of any part of the buyout 
price until the expiration of the term or completion of the undertaking, unless the person 
establishes to the satisfaction of the court that earlier payment will not cause undue hardship 
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to the business of the partnership. A deferred payment must be adequately secured and bear 
interest. 

(i) A person dissociated as a partner may maintain an action against the partnership, pursuant to 
Section 410(b)(2), to determine the buyout price of that person’s interest, any offsets under 
subsection (c), or other terms of the obligation to purchase. The action must be commenced 
not later than 120 days after the partnership has tendered payment or an offer to pay or within 
one year after written demand for payment if no payment or offer to pay is tendered. The 
court shall determine the buyout price of the person’s interest, any offset due under 
subsection (c), and accrued interest, and enter judgment for any additional payment or 
refund. If deferred payment is authorized under subsection (h), the court shall also determine 
the security for payment and other terms of the obligation to purchase. The court may assess 
reasonable attorney’s fees and the fees and expenses of appraisers or other experts for a party 
to the action, in amounts the court finds equitable, against a party that the court finds acted 
arbitrarily, vexatiously, or not in good faith. The finding may be based on the partnership’s 
failure to tender payment or an offer to pay or to comply with subsection (g). 

 
Comment 
. . . The rules in this section are merely default rules. The partners may, in the partnership 
agreement, fix the method or formula for determining the buyout price and all of the other terms 
and conditions of the buyout right. Indeed, the very right to a buyout itself may be modified, 
although a provision providing for a complete forfeiture would probably not be enforceable. See 
Section 119 (Supplemental Principles of Law). . . . 
 
 
 . . . Under this section, unless the partnership’s goodwill is damaged by the wrongful 
dissociation, the value of the wrongfully dissociating partner’s interest will include any goodwill 
value of the partnership. If the firm’s goodwill is damaged, the amount of the damages suffered 
by the partnership and the remaining partners will be offset against the buyout price. 
 
 Subsection (c)—This subsection provides that the partnership may offset against the buyout 
price all amounts owing by the person dissociated as a partner to the partnership, whether or not 
presently due, including any damages for wrongful dissociation under Section 602(c). This rule 
has the effect of accelerating payment of amounts not yet due from the former partner to the 
partnership, including a long-term loan by the partnership to the former partner. Where 
appropriate, the amounts not yet due should be discounted to present value. A dissociating 
partner, on the other hand, is not entitled to an add-on for amounts owing to him by the 
partnership. Thus, a departing partner who has made a long-term loan to the partnership must 
wait for repayment, unless the terms of the loan agreement provide for acceleration upon 
dissociation. . . . 
 
 Subsection (d)—Following the rule stated in UPA (1914) § 38, this section requires the 
partnership to indemnify a person dissociated as a partner against all partnership liabilities, 
whether incurred before or after the dissociation, except those incurred by the person under 
Section 702. The rationale for covering post-dissociation liabilities is the fact of dissociation; the 
person dissociated as a partner is no longer a co-owner of the enterprise. As for pre-existing 
liabilities, the determination of the buyout price necessarily assumes that these liabilities will be 
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paid. Thus, in effect the person’s share of these liabilities has already been paid through the 
valuation process. . . . 
 
 
SECTION 702. POWER TO BIND AND LIABILITY OF PERSON DISSOCIATED AS 
PARTNER. 
(a) After a person is dissociated as a partner without the dissociation resulting in a dissolution 

and winding up of the partnership business and before the partnership is merged out of 
existence, converted, or domesticated under [Article] 11, or dissolved, the partnership is 
bound by an act of the person only if: 
(1) the act would have bound the partnership under Section 301 before dissociation; and 
(2) at the time the other party enters into the transaction: 

(A) less than two years has passed since the dissociation; and 
(B) the other party does not know or have notice of the dissociation and reasonably 

believes that the person is a partner. 
(b) If a partnership is bound under subsection (a), the person dissociated as a partner which 

caused the partnership to be bound is liable: 
(1) to the partnership for any damage caused to the partnership arising from the obligation 

incurred under subsection (a); and 
(2) if a partner or another person dissociated as a partner is liable for the obligation, to the 

partner or other person for any damage caused to the partner or other person arising from 
the liability. 

 
 
SECTION 703. LIABILITY OF PERSON DISSOCIATED AS PARTNER TO OTHER 
PERSONS. 
(a) Except as otherwise provided in subsection (b), a person dissociated as a partner is not liable 

for a partnership obligation incurred after dissociation. 
(b) A person that is dissociated as a partner is liable on a transaction entered into by the 

partnership after the dissociation only if: 
(1) a partner would be liable on the transaction; and 
(2) at the time the other party enters into the transaction: 

(A) less than two years has passed since the dissociation; and 
(B) the other party does not have knowledge or notice of the dissociation and reasonably 

believes that the person is a partner. 
(c) By agreement with a creditor of a partnership and the partnership, a person dissociated as a 

partner may be released from liability for a debt, obligation, or other liability of the 
partnership. 

(d) A person dissociated as a partner is released from liability for a debt, obligation, or other 
liability of the partnership if the partnership’s creditor, with knowledge or notice of the 
person’s dissociation but without the person’s consent, agrees to a material alteration in the 
nature or time of payment of the debt, obligation, or other liability. 

 
Comment 
 To the extent a partnership has been a limited liability partnership throughout its existence, 
the liability rules stated in this section are moot. See Subsection (b)(1). . . . 
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SECTION 704. STATEMENT OF DISSOCIATION. 
(a) A person dissociated as a partner or the partnership may deliver to the [Secretary of State] for 

filing a statement of dissociation stating the name of the partnership and that the person has 
dissociated from the partnership. 

(b) A statement of dissociation is a limitation on the authority of a person dissociated as a partner 
for the purposes of Section 303. 

 
 
SECTION 705. CONTINUED USE OF PARTNERSHIP NAME. Continued use of a 
partnership name, or the name of a person dissociated as a partner as part of the partnership 
name, by partners continuing the business does not of itself make the person dissociated as a 
partner liable for an obligation of the partners or the partnership continuing the business. 
 
 

ARTICLE 8 
DISSOLUTION AND WINDING UP 

 
 
SECTION 801. EVENTS CAUSING DISSOLUTION. A partnership is dissolved, and its 
business must be wound up, upon the occurrence of any of the following: 

(1) in a partnership at will, the partnership knows or has notice of a person’s express will to 
withdraw as a partner, other than a partner that has dissociated under Section 601(2) 
through (10), but, if the person has specified a withdrawal date later than the date the 
partnership knew or had notice, on the later date; 

(2) in a partnership for a definite term or particular undertaking: 
(A) within 90 days after a person’s dissociation by death or otherwise under Section 

601(6) through (10) or wrongful dissociation under Section 602(b), the affirmative 
vote or consent of at least half of the remaining partners to wind up the partnership 
business, for which purpose a person’s rightful dissociation pursuant to Section 
602(b)(2)(A) constitutes that partner's consent to wind up the partnership business; 

(B) the affirmative vote or consent of all the partners to wind up the partnership business; 
or 

(C) the expiration of the term or the completion of the undertaking; 
(3) an event or circumstance that the partnership agreement states causes dissolution; 
(4) on application by a partner, the entry by [the appropriate court] of an order dissolving the 

partnership on the grounds that: 
(A) the conduct of all or substantially all the partnership’s business is unlawful;  
(B) the economic purpose of the partnership is likely to be unreasonably frustrated; 
(C) another partner has engaged in conduct relating to the partnership business which 

makes it not reasonably practicable to carry on the business in partnership with that 
partner; or 

(D) it is otherwise not reasonably practicable to carry on the partnership business in 
conformity with the partnership agreement; 
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(5) on application by a transferee, the entry by [the appropriate court] of an order dissolving 
the partnership on the ground that it is equitable to wind up the partnership business: 
(A) after the expiration of the term or completion of the undertaking, if the partnership 

was for a definite term or particular undertaking at the time of the transfer or entry of 
the charging order that gave rise to the transfer; or 

(B) at any time, if the partnership was a partnership at will at the time of the transfer or 
entry of the charging order that gave rise to the transfer; or 

(6) the passage of 90 consecutive days during which the partnership does not have at least 
two partners. 

 
Comment 
 . . . UPA (1914) took a strictly aggregate approach to dissolution; under UPA (1914) § 29, 
the departure of any partner under any circumstances inevitably caused the partnership to 
dissolve. A partnership agreement had no power to avoid this result, although many partnership 
agreements purported to do so. A partnership agreement could provide for the continuation of the 
partnership business in a successor partnership, UPA (1914) § 38(2)(b), but that approach was 
often problematic. . . . UPA (1997) fundamentally changed this aspect of the law of general 
partnerships, making the partnership entity much more durable than the UPA (1914) aggregate. 
For example, expelling a partner does not cause the partnership to dissolve, even if the 
partnership is at-will. Section 801(1). More generally, the grounds for dissolution stated in 
Section 801 are exhaustive, unless the partnership agreement states otherwise. 
 
 Given this act’s built-in transfer restrictions, Section 503, increasing the partnership’s 
durability necessarily decreases each partner’s exit rights. Under UPA (1914), each partner has a 
non-waivable power to exit the enterprise; dissociation inevitably causes dissolution, which in 
most instances will lead to a buyout of the dissociating partner, subject to any damages for 
wrongful dissolution. UPA (1914) § 38. Eliminating that power creates a risk of “lock-in.” 
 
 UPA (1997) addressed the lock-in issue through UPA (1997) § 701. When a person 
dissociates as a partner, whether rightfully or wrongfully, the partnership is obligated to buy out 
the person’s interest. Note, however, that Section 701, like UPA (1997) § 701, is a default rule. . 
. . 
 
 Paragraph (2)— . . . . 
 

EXAMPLE: A term partnership has seven partners, and one of the partners dissociates by 
dying before the end of the term. Section 601(7). The partnership will dissolve if within 
ninety days after the dissociation three of the remaining five partners affirmatively vote 
or consent to dissolution. 
 
EXAMPLE: Same facts, except the partner dissociates in breach of the partnership 
agreement. Same result. 
 
EXAMPLE: Same facts, except that the partner is “a person that . . . is acting as a partner 
by virtue of being a trustee of . . . a trust, [and] the trust’s entire transferable interest in 
the partnership [has been] distributed. Section 601(8). Same result. 



 171 Back to Top Back to the Summary of Contents 

 
. . .  
 
 
 
 Paragraph (4)— . . . Some courts have held that, if the trial court finds grounds for 
dissolution under one or more of these provisions, that court has no power to order a lesser 
remedy, such as a buyout. Pankratz Farms, Inc. v. Pankratz, 95 P.3d 671, 679–80 (Mont. 2004) 
(so holding even though: (i) “judicial dissolution of the Partnership would trigger significant 
adverse tax consequences to all the parties involved, including Marvin [who commenced the 
action seeking dissolution”; and (ii) “Marvin [had] requested monetary damages as an alternative 
to dissolution”); Navarro v. Perron, 122 Cal. App. 4th 797, 801, 19 Cal. Rptr. 3d 198, 201 
(2004) (“Where the court determines it is not reasonably practical to carry on the partnership, the 
court has no discretion to deny a partner’s application to dissolve it.”). 
 
 Paragraph (4)(B)—“[P]oor financial performance” is neither sufficient nor necessary to 
satisfy this provision. Russell Realty Assocs. v. Russell, 724 S.E.2d 690, 694 (Va. 2012). The 
provision’s history substantiates the first point (not by itself sufficient). See UPA (1997) § 801, 
cmt. 8 (“RUPA deletes UPA Section 32(1)(e) which provides for dissolution when the business 
can only be carried on at a loss. That provision might result in a dissolution contrary to the 
partners’ expectations in a start-up or tax shelter situation, in which case ‘book’ or ‘tax’ losses do 
not signify business failure.”). . . . 
 
 
SECTION 802. WINDING UP. 
(a) A dissolved partnership shall wind up its business and, except as otherwise provided in 

Section 803, the partnership continues after dissolution only for the purpose of winding up. 
(b) In winding up its business, the partnership: 

(1) shall discharge the partnership’s debts, obligations, and other liabilities, settle and close 
the partnership’s business, and marshal and distribute the assets of the partnership; and  

(2) may: 
(A) deliver to the [Secretary of State] for filing a statement of dissolution stating the 

name of the partnership and that the partnership is dissolved; 
(B) preserve the partnership business and property as a going concern for a reasonable 

time; 
(C) prosecute and defend actions and proceedings, whether civil, criminal, or 

administrative; 
(D) transfer the partnership’s property; 
(E) settle disputes by mediation or arbitration; 
(F) deliver to the [Secretary of State] for filing a statement of termination 
stating the name of the partnership and that the partnership is terminated; and 
(G) perform other acts necessary or appropriate to the winding up. 

(c) A person whose dissociation as a partner resulted in dissolution may participate in winding 
up as if still a partner, unless the dissociation was wrongful. 

(d) If a dissolved partnership does not have a partner and no person has the right to participate in 
winding up under subsection (c), the personal or legal representative of the last person to 
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have been a partner may wind up the partnership’s business. If the representative does not 
exercise that right, a person to wind up the partnership’s business may be appointed by the 
affirmative vote or consent of transferees owning a majority of the rights to receive 
distributions at the time the consent is to be effective. A person appointed under this 
subsection has the powers of a partner under Section 804 but is not liable for the debts, 
obligations, and other liabilities of the partnership solely by reason of having or exercising 
those powers or otherwise acting to wind up the partnership’s business. 

(e) On the application of any partner or person entitled under subsection (c) to participate in 
winding up, the [appropriate court] may order judicial supervision of the winding up of a 
dissolved partnership, including the appointment of a person to wind up the partnership’s 
business, if: 
(1) the partnership does not have a partner and within a reasonable time following the 

dissolution no person has been appointed under subsection (d); or 
(2) the applicant establishes other good cause. 

 
Comment 
. . . Subsection (c)—This provision applies only to “[a] partner whose [rightful] dissociation 
resulted in dissolution.” 
 

EXAMPLE: Partner A dissociates from the Killarney Company (“Killarney”), a general 
partnership. Partner A’s dissociation does not result in dissolution, and, per the Killarney 
partnership agreement, Partner A’s transferable interest is being redeemed over five 
years. One year after Partner A’s dissociation, Partner B dissociates rightfully, and 
dissolution results. Partner B may participate in Killarney’s winding up; Partner A may 
not. 
 
EXAMPLE: Partner A wrongfully dissociates from Killarney, and the dissociation results 
in the dissolution of Killarney. Partner A may not participate in winding up. 

. . . 
 
 
SECTION 803. RESCINDING DISSOLUTION. 
(a) A partnership may rescind its dissolution, unless a statement of termination applicable to the 

partnership has become effective or [the appropriate court] has entered an order under 
Section 801(4) or (5) dissolving the partnership. 

(b) Rescinding dissolution under this section requires: 
(1) the affirmative vote or consent of each partner; and 
(2) if the partnership has delivered to the [Secretary of State] for filing a statement of 

dissolution and: 
(A) the statement has not become effective, delivery to the [Secretary of State] for filing 

of a statement of withdrawal under Section 115 applicable to the statement of 
dissolution; or  

(B) the statement of dissolution has become effective, delivery to the [Secretary of State] 
for filing of a statement of rescission stating the name of the partnership and that 
dissolution has been rescinded under this section. 

(c) If a partnership rescinds its dissolution: 
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(1) the partnership resumes carrying on its business as if dissolution had never occurred; 
(2) subject to paragraph (3), any liability incurred by the partnership after the dissolution and 

before the rescission has become effective is determined as if dissolution had never 
occurred; and 

(3) the rights of a third party arising out of conduct in reliance on the dissolution before the 
third party knew or had notice of the rescission may not be adversely affected. 

 
 
SECTION 804. POWER TO BIND PARTNERSHIP AFTER DISSOLUTION. 
(a) A partnership is bound by a partner’s act after dissolution which: 

(1) is appropriate for winding up the partnership business; or 
(2) would have bound the partnership under Section 301 before dissolution if, at the time the 

other party enters into the transaction, the other party does not know or have notice of the 
dissolution. 

(b) A person dissociated as a partner binds a partnership through an act occurring after 
dissolution if: 
(1) at the time the other party enters into the transaction: 

(A) less than two years has passed since the dissociation; and 
(B) the other party does not know or have notice of the dissociation and reasonably 

believes that the person is a partner; and  
(2) the act: 

(A) is appropriate for winding up the partnership’s business; or 
(B) would have bound the partnership under Section 301 before dissolution and at the 

time the other party enters into the transaction the other party does not know or have 
notice of the dissolution. 

 
 
SECTION 805. LIABILITY AFTER DISSOLUTION OF PARTNER AND PERSON 
DISSOCIATED AS PARTNER. 
(a) If a partner having knowledge of the dissolution causes a partnership to incur an obligation 

under Section 804(a) by an act that is not appropriate for winding up the partnership 
business, the partner is liable: 
(1) to the partnership for any damage caused to the partnership arising from the obligation; 

and 
(2) if another partner or person dissociated as a partner is liable for the obligation, to that 

other partner or person for any damage caused to that other partner or person arising from 
the liability. 

(b) Except as otherwise provided in subsection (c), if a person dissociated as a partner causes a 
partnership to incur an obligation under Section 804(b), the person is liable: 
(1) to the partnership for any damage caused to the partnership arising from the obligation; 

and 
(2) if a partner or another person dissociated as a partner is liable for the obligation, to the 

partner or other person for any damage caused to the partner or other person arising from 
the obligation. 

(c) A person dissociated as a partner is not liable under subsection (b) if: 
(1) Section 802(c) permits the person to participate in winding up; and  
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(2) the act that causes the partnership to be bound under Section 804(b) is appropriate for 
winding up the partnership’s business. 

 
 
SECTION 806. DISPOSITION OF ASSETS IN WINDING UP; WHEN 
CONTRIBUTIONS REQUIRED. 
(a) In winding up its business, a partnership shall apply its assets, including the contributions 

required by this section, to discharge the partnership’s obligations to creditors, including 
partners that are creditors. 

(b) After a partnership complies with subsection (a), any surplus must be distributed in the 
following order, subject to any charging order in effect under Section 504: 
(1) to each person owning a transferable interest that reflects contributions made and not 

previously returned, an amount equal to the value of the unreturned contributions; and 
(2) among persons owning transferable interests in proportion to their respective rights to 

share in distributions immediately before the dissolution of the partnership. 
(c) If a partnership’s assets are insufficient to satisfy all its obligations under subsection (a), with 

respect to each unsatisfied obligation incurred when the partnership was not a limited 
liability partnership, the following rules apply: 
(1) Each person that was a partner when the obligation was incurred and that has not been 

released from the obligation under Section 703(c) and (d) shall contribute to the 
partnership for the purpose of enabling the partnership to satisfy the obligation. The 
contribution due from each of those persons is in proportion to the right to receive 
distributions in the capacity of a partner in effect for each of those persons when the 
obligation was incurred. 

(2) If a person does not contribute the full amount required under paragraph (1) with respect 
to an unsatisfied obligation of the partnership, the other persons required to contribute by 
paragraph (1) on account of the obligation shall contribute the additional amount 
necessary to discharge the obligation. The additional contribution due from each of those 
other persons is in proportion to the right to receive distributions in the capacity of a 
partner in effect for each of those other persons when the obligation was incurred. 

(3) If a person does not make the additional contribution required by paragraph (2), further 
additional contributions are determined and due in the same manner as provided in that 
paragraph. 

(d) A person that makes an additional contribution under subsection (c)(2) or (3) may recover 
from any person whose failure to contribute under subsection (c)(1) or (2) necessitated the 
additional contribution. A person may not recover under this subsection more than the 
amount additionally contributed. A person’s liability under this subsection may not exceed 
the amount the person failed to contribute. 

(e) If a partnership does not have sufficient surplus to comply with subsection (b)(1), any surplus 
must be distributed among the owners of transferable interests in proportion to the value of 
the respective unreturned contributions. 

(f) All distributions made under subsections (b) and (c) must be paid in money. 
 
Comment 
 . . . Subsection (c)—. . . . The allocation of contribution obligations parallels the default rule 
stated in Section 401(a) (providing that, “except in the case of a limited liability partnership, 
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[each partner] is chargeable with a share of the partnership losses in proportion to the partner’s 
share of the profits”). The partnership agreement can change the allocation inter se partners and 
persons dissociated as partners but cannot prejudice the rights of non-partner creditors. 
 

EXAMPLE: The A-B Partnership (the “Partnership”) owes Creditor $150, an obligation 
incurred when Partners A and B were the only partners, sharing distributions equally, and 
the Partnership was not an LLP. The Partnership has no funds to pay Creditor. Although 
Subsection (c)(1) would require Partners A and B each to contribute equally (i.e., $75), 
the A-B Partnership Agreement provides that Partner A has the entire contribution 
obligation and Partner B has none. As between Partners A and B, Partner A is obligated 
to contribute $150 and Partner B nothing. However, as to Creditor, Partner B still has a 
contribution obligation of $75. 

 
. . .  
 
 Subsection (e)—If a partnership has been a limited liability partnership throughout the 
partnership’s existence, this subsection is consistent with this act’s approach to loss sharing. If a 
partnership has been a limited liability partnership during only part of the partnership’s 
existence, the issue of loss sharing upon dissolution: (i) can be exceedingly complicated, varying 
radically depending on the circumstances; (ii) is therefore not amenable to a statutory “gap 
filler”; and (iii) thus should always be addressed in the partnership agreement. 
 
 However, in case the partnership agreement does not address the issue, this act must provide 
a default rule. See the comment to Section 105(b) (“To the extent the partnership agreement does 
not determine an inter se matter, this act determines the matter.”). This subsection applies to fill 
the gap. This approach has the virtues of simplicity and certainty but in no way resembles what 
“typical” partners might agree if they were to consider the matter ab initio, especially if the 
partnership was never an LLP. Cf. Robert W. Hillman, Private Ordering Within Partnerships, 41 
U. MIAMI L. REV. 425, 448 (1987) (“[T]he various norms established by the Act, applicable in 
the absence of agreements to the contrary, represent the supposed understandings partners most 
likely reach if they choose to bargain on the various issues.”). 
 
 
SECTION 807. KNOWN CLAIMS AGAINST DISSOLVED LIMITED LIABILITY 
PARTNERSHIP. 
(a) Except as otherwise provided in subsection (d), a dissolved limited liability partnership may 

give notice of a known claim under subsection (b), which has the effect provided in 
subsection (c). 

(b) A dissolved limited liability partnership may in a record notify its known claimants of the 
dissolution. The notice must: 
(1) specify the information required to be included in a claim; 
(2) state that a claim must be in writing and provide a mailing address to which the claim is 

to be sent; 
(3) state the deadline for receipt of a claim, which may not be less than 120 days after the 

date the notice is received by the claimant; 
(4) state that the claim will be barred if not received by the deadline; and 
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(5) unless the partnership has been throughout its existence a limited liability partnership, 
state that the barring of a claim against the partnership will also bar any corresponding 
claim against any partner or person dissociated as a partner which is based on Section 
306. 

(c) A claim against a dissolved limited liability partnership is barred if the requirements of 
subsection (b) are met and: 
(1) the claim is not received by the specified deadline; or 
(2) if the claim is timely received but rejected by the limited liability partnership:  

(A) the partnership causes the claimant to receive a notice in a record stating that the 
claim is rejected and will be barred unless the claimant commences an action against 
the partnership to enforce the claim not later than 90 days after the claimant receives 
the notice; and 

(B) the claimant does not commence the required action not later than 90 days after the 
claimant receives the notice. 

(d) This section does not apply to a claim based on an event occurring after the date of 
dissolution or a liability that on that date is contingent. 

 
 
SECTION 808. OTHER CLAIMS AGAINST DISSOLVED LIMITED LIABILITY 
PARTNERSHIP. 
(a) A dissolved limited liability partnership may publish notice of its dissolution and request 

persons having claims against the partnership to present them in accordance with the notice. 
(b) A notice under subsection (a) must: 

(1) be published at least once in a newspaper of general circulation in the [county] in this 
state in which the dissolved limited liability partnership’s principal office is located or, if 
the principal office is not located in this state, in the [county] in which the office of the 
partnership’s registered agent is or was last located; 

(2) describe the information required to be contained in a claim, state that the claim must be 
in writing, and provide a mailing address to which the claim is to be sent; 

(3) state that a claim against the partnership is barred unless an action to enforce the claim is 
commenced not later than three years after publication of the notice; and 

(4) unless the partnership has been throughout its existence a limited liability partnership, 
state that the barring of a claim against the partnership will also bar any corresponding 
claim against any partner or person dissociated as a partner which is based on Section 
306. 

(c) If a dissolved limited liability partnership publishes a notice in accordance with subsection 
(b), the claim of each of the following claimants is barred unless the claimant commences an 
action to enforce the claim against the partnership not later than three years after the 
publication date of the notice: 
(1) a claimant that did not receive notice in a record under Section 807; 
(2) a claimant whose claim was timely sent to the partnership but not acted on; and 
(3) a claimant whose claim is contingent at, or based on an event occurring after, the date of 

dissolution. 
(d) A claim not barred under this section or Section 807 may be enforced: 

(1) against a dissolved limited liability partnership, to the extent of its undistributed assets; 
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(2) except as otherwise provided in Section 809, if assets of the partnership have been 
distributed after dissolution, against a partner or transferee to the extent of that person’s 
proportionate share of the claim or of the partnership’s assets distributed to the partner or 
transferee after dissolution, whichever is less, but a person’s total liability for all claims 
under this paragraph may not exceed the total amount of assets distributed to the person 
after dissolution; and 

(3) against any person liable on the claim under Sections 306, 703, and 805. 
 

 
SECTION 809. COURT PROCEEDINGS. 
(a) A dissolved limited liability partnership that has published a notice under Section 808 may 

file an application with [the appropriate court] in the [county] where the partnership’s 
principal office is located or, if the principal office is not located in this state, where the 
office of its registered agent is or was last located, for a determination of the amount and 
form of security to be provided for payment of claims that are reasonably expected to arise 
after the date of dissolution based on facts known to the partnership and: 
(1) at the time of the application:  

(A) are contingent; or 
(B) have not been made known to the partnership; or  

(2) are based on an event occurring after the date of dissolution. 
(b) Security is not required for any claim that is or is reasonably anticipated to be barred under 

Section 807. 
(c) Not later than 10 days after the filing of an application under subsection (a), the dissolved 

limited liability partnership shall give notice of the proceeding to each claimant holding a 
contingent claim known to the partnership. 

(d) In any proceeding under this section, the court may appoint a guardian ad litem to represent 
all claimants whose identities are unknown. The reasonable fees and expenses of the 
guardian, including all reasonable expert witness fees, must be paid by the dissolved limited 
liability partnership. 

(e) A dissolved limited liability partnership that provides security in the amount and form 
ordered by the court under subsection (a) satisfies the partnership’s obligations with respect 
to claims that are contingent, have not been made known to the partnership, or are based on 
an event occurring after the date of dissolution, and such claims may not be enforced against 
a partner or transferee on account of assets received in liquidation. 

 
 
SECTION 810. LIABILITY OF PARTNER AND PERSON DISSOCIATED AS 
PARTNER WHEN CLAIM AGAINST PARTNERSHIP BARRED. If a claim against a 
dissolved partnership is barred under Section 807, 808, or 809, any corresponding claim under 
Section 306, 703, or 805 is also barred. 
 
 

ARTICLE 9 
LIMITED LIABILITY PARTNERSHIP 
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SECTION 901. STATEMENT OF QUALIFICATION. 
(a) A partnership may become a limited liability partnership pursuant to this section. 
(b) The terms and conditions on which a partnership becomes a limited liability partnership must 

be approved by the affirmative vote or consent necessary to amend the partnership agreement 
except, in the case of a partnership agreement that expressly addresses obligations to 
contribute to the partnership, the affirmative vote or consent necessary to amend those 
provisions. 

(c) After the approval required by subsection (b), a partnership may become a limited liability 
partnership by delivering to the [Secretary of State] for filing a statement of qualification. 
The statement must contain: 
(1) the name of the partnership which must comply with Section 902; 
(2) the street and mailing addresses of the partnership’s principal office and, if different, the 

street address of an office in this state, if any; 
(3) the name and street and mailing addresses in this state of the partnership’s registered 

agent; and 
(4) a statement that the partnership elects to become a limited liability partnership. 

(d) A partnership’s status as a limited liability partnership remains effective, regardless of 
changes in the partnership, until it is canceled pursuant to subsection (f) or administratively 
revoked pursuant to Section 903. 

(e) The status of a partnership as a limited liability partnership and the protection against liability 
of its partners for the debts, obligations, or other liabilities of the partnership while it is a 
limited liability partnership is not affected by errors or later changes in the information 
required to be contained in the statement of qualification. 

(f) A limited liability partnership may amend or cancel its statement of qualification by 
delivering to the [Secretary of State] for filing a statement of amendment or cancellation. The 
statement must be approved by the affirmative vote or consent of all the partners and state the 
name of the limited liability partnership and in the case of: 
(1) an amendment, state the text of the amendment; and 
(2) a cancellation, state that the statement of qualification is canceled. 

 
 
SECTION 902. PERMITTED NAMES. 
(a) The name of a partnership that is not a limited liability partnership may not contain the phrase 

“Registered Limited Liability Partnership” or “Limited Liability Partnership” or the 
abbreviation “R.L.L.P.”, “L.L.P.”, “RLLP” , or “LLP”. 

(b) The name of a limited liability partnership must contain the phrase “Registered Limited 
Liability Partnership” or “Limited Liability Partnership” or the abbreviation “R.L.L.P.”, 
“L.L.P.”, “RLLP”, or “LLP”. 

(c) Except as otherwise provided in subsection (f), the name of a limited liability partnership, and 
the name under which a foreign limited liability partnership may register to do business in 
this state, must be distinguishable on the records of the [Secretary of State] from any: 
(1) name of an existing person whose formation required the filing of a record by the 

[Secretary of State] and which is not at the time administratively dissolved; 
(2) name of a limited liability partnership whose statement of qualification is in effect; 
(3) name under which a person that is registered to do business in this state by the filing of a 

record by the [Secretary of State]; 
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(4) name that is reserved under Section 903 or other law of this state providing for the 
reservation of a name by a filing of a record by the [Secretary of State]; 

(5) name that is registered under Section 904 or other law of this state providing for the 
registration of a name by a filing of a record by the [Secretary of State]; and 

(6) a name registered under [this state’s assumed or fictitious name statute]. 
(d) If a person consents in a record to the use of its name and submits an undertaking in a form 

satisfactory to the [Secretary of State] to change its name to a name that is distinguishable on 
the records of the [Secretary of State] from any name in any category of names in subsection 
(c), the name of the consenting person may be used by the person to which the consent was 
given. 

(e) Except as otherwise provided in subsection (f), in determining whether a name is the same as 
or not distinguishable on the records of the [Secretary of State] from the name of another 
person, words, phrases, or abbreviations indicating a type of entity, such as “corporation”, 
“corp.”, “incorporated”, “Inc.”, “professional corporation”, “PC”, “P.C.”, “professional 
association”, “PA”, “P.A.”, “Limited”, “Ltd.”, “limited partnership”, “LP”, “L.P.”, “limited 
liability partnership”, “LLP”, “L.L.P.”, “registered limited liability partnership”, “RLLP”, 
“R.L.L.P.”, “limited liability limited partnership”, “LLLP”, “L.L.L.P.”, “registered limited 
liability limited partnership”, “RLLLP”, “R.L.L.L.P.”, “limited liability company”, “LLC”, 
or “L.L.C.”, “limited cooperative association”, “limited cooperative”, “LCA”, or “L.C.A.” 
may not be taken into account. 

(f) A person may consent in a record to the use of a name that is not distinguishable on the 
records of the [Secretary of State] from its name except for the addition of a word, phrase, or 
abbreviation indicating the type of person as provided in subsection (e). In such a case, the 
person need not change its name pursuant to subsection (d). 

(g) The name of a limited liability partnership or foreign limited liability partnership may not 
contain the words [insert prohibited words or words that may be used only with approval by 
an appropriate state agency]. 

(h) A limited liability partnership or foreign limited liability partnership may use a name that is 
not distinguishable from a name described in subsection (c)(1) through (6) if the partnership 
delivers to the [Secretary of State] a certified copy of a final judgment of a court of 
competent jurisdiction establishing the right of the partnership to use the name in this state. 

 
 
SECTION 903. ADMINISTRATIVE REVOCATION OF STATEMENT OF 
QUALIFICATION. 
(a) The [Secretary of State] may commence a proceeding under subsection (b) to revoke the 

statement of qualification of a limited liability partnership administratively if the partnership 
does not: 
(1) pay any fee, tax, interest, or penalty required to be paid to the [Secretary of State] not 

later than [six months] after it is due; 
(2) deliver [an annual] [a biennial] report to the [Secretary of State] not later than [six 

months] after it is due; or 
(3) have a registered agent in this state for [60] consecutive days. (b) If the [Secretary of 

State] determines that one or more grounds exist for administratively revoking a 
statement of qualification, the [Secretary of State] shall serve the partnership with notice 
in a record of the [Secretary of State’s] determination. 
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(c) If a limited liability partnership, not later than [60] days after service of the notice under 
subsection (b), does not cure or demonstrate to the satisfaction of the [Secretary of State] the 
nonexistence of each ground determined by the [Secretary of State], the [Secretary of State] 
shall administratively revoke the statement of qualification by signing a statement of 
administrative revocation that recites the grounds for revocation and the effective date of the 
revocation. The [Secretary of State] shall file the statement and serve a copy on the 
partnership pursuant to Section 116. 

(d) An administrative revocation under subsection (c) affects only a partnership’s status as a 
limited liability partnership and is not an event causing dissolution of the partnership. 

(e) The administrative revocation of a statement of qualification of a limited liability partnership 
does not terminate the authority of its registered agent. 

 
 
SECTION 904. REINSTATEMENT. 
(a) A partnership whose statement of qualification has been revoked administratively under 

Section 903 may apply to the [Secretary of State] for reinstatement of the statement of 
qualification [not later than [two] years after the effective date of the revocation]. The 
application must state: 
(1) the name of the partnership at the time of the administrative revocation of its statement of 

qualification and, if needed, a different name that satisfies Section 902; 
(2) the address of the principal office of the partnership and the name and street and mailing 

addresses of its registered agent; 
(3) the effective date of administrative revocation of the partnership’s statement of 

qualification; and 
(4) that the grounds for revocation did not exist or have been cured. 

(b) To have its statement of qualification reinstated, a partnership must pay all fees, taxes, 
interest, and penalties that were due to the [Secretary of State] at the time of the 
administrative revocation and all fees, taxes, interest, and penalties that would have been due 
to the [Secretary of State] while the partnership’s statement of qualification was revoked 
administratively. 

(c) If the [Secretary of State] determines that an application under subsection (a) contains the 
required information, is satisfied that the information is correct, and determines that all 
payments required to be made to the [Secretary of State] by subsection (b) have been made, 
the [Secretary of State] shall: 
(1) cancel the statement of revocation and prepare a statement of reinstatement that states the 

[Secretary of State’s] determination and the effective date of reinstatement; and 
(2) file the statement of reinstatement and serve a copy on the partnership.  

(d) When reinstatement under this section has become effective, the following rules apply: 
(1) The reinstatement relates back to and takes effect as of the effective date of the 

administrative revocation. 
(2) The partnership’s status as a limited liability partnership continues as if the revocation 

had not occurred. 
(3) The rights of a person arising out of an act or omission in reliance on the revocation 

before the person knew or had notice of the reinstatement are not affected. 
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SECTION 905. JUDICIAL REVIEW OF DENIAL OF REINSTATEMENT. 
(a) If the [Secretary of State] denies a partnership’s application for reinstatement following 

administrative revocation of the partnership’s statement of qualification, the [Secretary of 
State] shall serve the partnership with a notice in a record that explains the reasons for the 
denial. 

(b) A partnership may seek judicial review of denial of reinstatement in [the appropriate court] 
not later than [30] days after service of the notice of denial. 

 
 
SECTION 906. RESERVATION OF NAME. 
(a) A person may reserve the exclusive use of a name that complies with Section 902 by 

delivering an application to the [Secretary of State] for filing. The application must state the 
name and address of the applicant and the name to be reserved. If the [Secretary of State] 
finds that the name is available, the [Secretary of State] shall reserve the name for the 
applicant’s exclusive use for [120] days. 

(b) The owner of a reserved name may transfer the reservation to another person by delivering to 
the [Secretary of State] a signed notice in a record of the transfer which states the name and 
address of the person to which the reservation is being transferred. 

 
 
SECTION 907. REGISTRATION OF NAME. 
(a) A foreign limited liability partnership not registered to do business in this state under 

[Article] 10 may register its name, or an alternate name adopted pursuant to Section 902, if 
the name is distinguishable on the records of the [Secretary of State] from the names that are 
not available under Section 902. 

(b) To register its name or an alternate name adopted pursuant to Section 902, a foreign limited 
liability partnership must deliver to the [Secretary of State] for filing an application stating 
the partnership’s name, the jurisdiction and date of its formation, and any alternate name 
adopted pursuant to Section 902. If the [Secretary of State] finds that the name applied for is 
available, the [Secretary of State] shall register the name for the applicant’s exclusive use. 

(c) The registration of a name under this section is effective for [one year] after the date of 
registration. 

(d) A foreign limited liability partnership whose name registration is effective may renew the 
registration for successive [one-year] periods by delivering, not earlier than [three months] 
before the expiration of the registration, to the [Secretary of State] for filing a renewal 
application that complies with this section. When filed, the renewal application renews the 
registration for a succeeding [one-year] period. 

(e) A foreign limited liability partnership whose name registration is effective may register as a 
foreign limited liability partnership under the registered name or consent in a signed record to 
the use of that name by another person that is not an individual. 

 
 
SECTION 908. REGISTERED AGENT. 
(a) Each limited liability partnership and each registered foreign limited liability partnership shall 

designate and maintain a registered agent in this state. The designation of a registered agent 
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is an affirmation of fact by the partnership or foreign partnership that the agent has consented 
to serve. 

(b) A registered agent for a limited liability partnership or registered foreign limited liability 
partnership must have a place of business in this state. 

(c) The only duties under this [act] of a registered agent that has complied with this [act] are: 
(1) to forward to the limited liability partnership or registered foreign limited liability 

partnership at the address most recently supplied to the agent by the partnership or 
foreign partnership any process, notice, or demand pertaining to the partnership or 
foreign partnership which is served on or received by the agent; 

(2) if the registered agent resigns, to provide the notice required by Section 907(c) to the 
partnership or foreign partnership at the address most recently supplied to the agent by 
the partnership or foreign partnership; and 

(3) to keep current the information with respect to the agent in the statement of qualification 
or foreign registration statement. 

 
 
SECTION 909. CHANGE OF REGISTERED AGENT OR ADDRESS FOR 
REGISTERED AGENT BY LIMITED LIABILITY PARTNERSHIP. 
(a) A limited liability partnership or registered foreign limited liability partnership may change 

its registered agent or the address of its registered agent by delivering to the [Secretary of 
State] for filing a statement of change that states: 
(1) the name of the partnership or foreign partnership; and 
(2) the information that is to be in effect as a result of the filing of the statement of change. 

(b) The partners of a limited liability partnership need not approve the delivery to the [Secretary 
of State] for filing of: 
(1) a statement of change under this section; or 
(2) a similar filing changing the registered agent or registered office, if any, of the 

partnership in any other jurisdiction. 
(c) A statement of change under this section designating a new registered agent is an affirmation 

of fact by the limited liability partnership or registered foreign limited liability partnership 
that the agent has consented to serve. 

(d) As an alternative to using the procedure in this section, a limited liability partnership may 
amend its statement of qualification. 

 
 
SECTION 910. RESIGNATION OF REGISTERED AGENT. 
(a) A registered agent may resign as an agent for a limited liability partnership or registered 

foreign limited liability partnership by delivering to the [Secretary of State] for filing a 
statement of resignation that states: 
(1) the name of the partnership or foreign partnership; 
(2) the name of the agent; 
(3) that the agent resigns from serving as registered agent for the partnership or foreign 

partnership; and 
(4) the address of the partnership or foreign partnership to which the agent will send the 

notice required by subsection (c). 
(b) A statement of resignation takes effect on the earlier of: 
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(1) the 31st day after the day on which it is filed by the [Secretary of State]; or 
(2) the designation of a new registered agent for the limited liability partnership or registered 

foreign limited liability partnership. 
(c) A registered agent promptly shall furnish to the limited liability partnership or registered 

foreign limited liability partnership notice in a record of the date on which a statement of 
resignation was filed. 

(d) When a statement of resignation takes effect, the registered agent ceases to have 
responsibility under this [act] for any matter thereafter tendered to it as agent for the limited 
liability partnership or registered foreign limited liability partnership. The resignation does 
not affect any contractual rights the partnership or foreign partnership has against the agent 
or that the agent has against the partnership or foreign partnership. 

(e) A registered agent may resign with respect to a limited liability partnership or registered 
foreign limited liability partnership whether or not the partnership or foreign partnership is in 
good standing. 

 
 
SECTION 911. CHANGE OF NAME OR ADDRESS BY REGISTERED AGENT. 
(a) If a registered agent changes its name or address, the agent may deliver to the [Secretary of 

State] for filing a statement of change that states: 
(1) the name of the limited liability partnership or registered foreign limited liability 

partnership represented by the registered agent; 
(2) the name of the agent as currently shown in the records of the [Secretary of State] for the 

partnership or foreign partnership; 
(3) if the name of the agent has changed, its new name; and 
(4) if the address of the agent has changed, its new address. 

(b) A registered agent promptly shall furnish notice to the represented limited liability 
partnership or registered foreign limited liability partnership of the filing by the [Secretary of 
State] of the statement of change and the changes made by the statement. 

 
 
SECTION 912. SERVICE OF PROCESS, NOTICE, OR DEMAND. 
(a) A limited liability partnership or registered foreign limited liability partnership may be served 

with any process, notice, or demand required or permitted by law by serving its registered 
agent. 

(b) If a limited liability partnership or registered foreign limited liability partnership ceases to 
have a registered agent, or if its registered agent cannot with reasonable diligence be served, 
the partnership or foreign partnership may be served by registered or certified mail, return 
receipt requested, or by similar commercial delivery service, addressed to the partnership or 
foreign partnership at its principal office. The address of the principal office must be as 
shown in the partnership’s or foreign partnership’s most recent [annual] [biennial] report 
filed by the [Secretary of State]. Service is effected under this subsection on the earliest of: 
(1) the date the partnership or foreign partnership receives the mail or delivery by the 

commercial delivery service; 
(2) the date shown on the return receipt, if signed by the partnership or foreign partnership; 

or 
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(3) five days after its deposit with the United States Postal Service, or with the commercial 
delivery service, if correctly addressed and with sufficient postage or payment. 

(c) If process, notice, or demand cannot be served on a limited liability partnership or registered 
foreign limited liability partnership pursuant to subsection (a) or (b), service may be made by 
handing a copy to the individual in charge of any regular place of business of the partnership 
or foreign partnership if the individual served is not a plaintiff in the action. 

(d) Service of process, notice, or demand on a registered agent must be in a written record. 
(e) Service of process, notice, or demand may be made by other means under law other than this 

[act]. 
 
 
SECTION 913. [ANNUAL] [BIENNIAL] REPORT FOR [SECRETARY OF STATE]. 
(a) A limited liability partnership or registered foreign limited liability partnership shall deliver 

to the [Secretary of State] for filing [an annual] [a biennial] report that states: 
(1) the name of the partnership or registered foreign partnership; 
(2) the name and street and mailing addresses of its registered agent in this state;  
(3) the street and mailing addresses of its principal office; 
(4) the name of at least one partner; and 
(5) in the case of a foreign partnership, its jurisdiction of formation and any alternate name 

adopted under Section 1006. 
(b) Information in the [annual] [biennial] report must be current as of the date the report is signed 

by the limited liability partnership or registered foreign limited liability partnership. (c) The 
first [annual] [biennial] report must be delivered to the [Secretary of State] for filing after 
[January 1] and before [April 1] of the year following the calendar year in which the limited 
liability partnership’s statement of qualification became effective or the registered foreign 
limited liability partnership registered to do business in this state. Subsequent [annual] 
[biennial] reports must be delivered to the [Secretary of State] for filing after [January 1] and 
before [April 1] of each [second] calendar year thereafter. 

(d) If [an annual] [a biennial] report does not contain the information required by this section, the 
[Secretary of State] promptly shall notify the reporting limited liability partnership or 
registered foreign limited liability partnership in a record and return the report for correction. 

(e) If [an annual] [a biennial] report contains the name or address of a registered agent which 
differs from the information shown in the records of the [Secretary of State] immediately 
before the report becomes effective, the differing information is considered a statement of 
change under Section 909. 

 
 

ARTICLE 10 
FOREIGN LIMITED LIABILITY PARTNERSHIP 

 
 
SECTION 1001. GOVERNING LAW. 
(a) The law of the jurisdiction of formation of a foreign limited liability partnership governs: 

(1) the internal affairs of the partnership; and 
(2) the liability of a partner as partner for a debt, obligation, or other liability of the foreign 

partnership. 
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(b) A foreign limited liability partnership is not precluded from registering to do business in this 
state because of any difference between the law of its jurisdiction of formation and the law of 
this state. 

(c) Registration of a foreign limited liability partnership to do business in this state does not 
authorize the foreign partnership to engage in any business or exercise any power that a 
limited liability partnership may not engage in or exercise in this state. 

 
 
SECTION 1002. REGISTRATION TO DO BUSINESS IN THIS STATE. 
(a) A foreign limited liability partnership may not do business in this state until it registers with 

the [Secretary of State] under this [article]. 
(b) A foreign limited liability partnership doing business in this state may not maintain an action 

or proceeding in this state unless it has registered to do business in this state. 
(c) The failure of a foreign limited liability partnership to register to do business in this state does 

not impair the validity of a contract or act of the foreign partnership or preclude it from 
defending an action or proceeding in this state. 

(d) A limitation on the liability of a partner of a foreign limited liability partnership is not waived 
solely because the foreign partnership does business in this state without registering to do 
business in this state. 

(e) Section 1001(a) and (b) applies even if a foreign limited liability partnership fails to register 
under this [article]. 

 
 
SECTION 1003. FOREIGN REGISTRATION STATEMENT. To register to do business in 
this state, a foreign limited liability partnership must deliver a foreign registration statement to 
the [Secretary of State] for filing. The statement must state: 

(1) the name of the partnership and, if the name does not comply with Section 902, an 
alternate name adopted pursuant to Section 1006(a); 

(2) that the partnership is a foreign limited liability partnership; 
(3) the partnership’s jurisdiction of formation; 
(4) the street and mailing addresses of the partnership’s principal office and, if the law of the 

partnership’s jurisdiction of formation requires the partnership to maintain an office in 
that jurisdiction, the street and mailing addresses of the required office; and 

(5) the name and street and mailing addresses of the partnership’s registered agent in this 
state. 

 
 
SECTION 1004. AMENDMENT OF FOREIGN REGISTRATION STATEMENT. A 
registered foreign limited liability partnership shall deliver to the [Secretary of State] for filing an 
amendment to its foreign registration statement if there is a change in: 

(1) the name of the partnership; 
(2) the partnership’s jurisdiction of formation;  
(3) an address required by Section 1003(4); or 
(4) the information required by Section 1003(5). 
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SECTION 1005. ACTIVITIES NOT CONSTITUTING DOING BUSINESS. 
(a) Activities of a foreign limited liability partnership which do not constitute doing business in 

this state under this [article] include: 
(1) maintaining, defending, mediating, arbitrating, or settling an action or proceeding; 
(2) carrying on any activity concerning its internal affairs, including holding meetings of its 

partners; 
(3) maintaining accounts in financial institutions; 
(4) maintaining offices or agencies for the transfer, exchange, and registration of securities of 

the partnership or maintaining trustees or depositories with respect to those securities; 
(5) selling through independent contractors; 
(6) soliciting or obtaining orders by any means if the orders require acceptance outside this 

state before they become contracts; 
(7) creating or acquiring indebtedness, mortgages, or security interests in property; 
(8) securing or collecting debts or enforcing mortgages or security interests in property 

securing the debts and holding, protecting, or maintaining property; 
(9) conducting an isolated transaction that is not in the course of similar transactions; 
(10) owning, without more, property; and 
(11) doing business in interstate commerce. 

(b) A person does not do business in this state solely by being a partner of a foreign limited 
liability partnership that does business in this state. 

(c) This section does not apply in determining the contacts or activities that may subject a foreign 
limited liability partnership to service of process, taxation, or regulation under law of this 
state other than this [act]. 

 
 
SECTION 1006. NONCOMPLYING NAME OF FOREIGN LIMITED LIABILITY 
PARTNERSHIP. 
(a) A foreign limited liability partnership whose name does not comply with Section 902 may 

not register to do business in this state until it adopts, for the purpose of doing business in 
this state, an alternate name that complies with Section 902. A partnership that registers 
under an alternate name under this subsection need not comply with [this state’s assumed or 
fictitious name statute]. After registering to do business in this state with an alternate name, a 
partnership shall do business in this state under: 
(1) the alternate name; 
(2) the partnership’s name, with the addition of its jurisdiction of formation; or  
(3) a name the partnership is authorized to use under [this state’s assumed or fictitious name 

statute]. 
(b) If a registered foreign limited liability partnership changes its name to one that does not 

comply with Section 902, it may not do business in this state until it complies with 
subsection (a) by amending its registration to adopt an alternate name that complies with 
Section 902. 

 
 
SECTION 1007. WITHDRAWAL DEEMED ON CONVERSION TO DOMESTIC 
FILING ENTITY OR DOMESTIC LIMITED LIABILITY PARTNERSHIP. A registered 
foreign limited liability partnership that converts to a domestic limited liability partnership or to 
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a domestic entity whose formation requires the delivery of a record to the [Secretary of State] for 
filing is deemed to have withdrawn its registration on the effective date of the conversion. 
 
 
SECTION 1008. WITHDRAWAL ON DISSOLUTION OR CONVERSION TO 
NONFILING ENTITY OTHER THAN LIMITED LIABILITY PARTNERSHIP. 
(a) A registered foreign limited liability partnership that has dissolved and completed winding up 

or has converted to a domestic or foreign entity whose formation does not require the public 
filing of a record, other than a limited liability partnership, shall deliver a statement of 
withdrawal to the [Secretary of State] for filing. The statement must state: 
(1) in the case of a partnership that has completed winding up: 

(A) its name and jurisdiction of formation; 
(B) that the partnership surrenders its registration to do business in this state; and 

(2) in the case of a partnership that has converted:  
(A) the name of the converting partnership and its jurisdiction of formation; 
(B) the type of entity to which the partnership has converted and its jurisdiction of 

formation; 
(C) that the converted entity surrenders the converting partnership’s registration to do 

business in this state and revokes the authority of the converting partnership’s 
registered agent to act as registered agent in this state on behalf of the partnership or 
the converted entity; and 

(D) a mailing address to which service of process may be made under subsection (b). 
(b) After a withdrawal under this section becomes effective, service of process in any action or 

proceeding based on a cause of action arising during the time the foreign limited liability 
partnership was registered to do business in this state may be made pursuant to Section 909. 

 
 
SECTION 1009. TRANSFER OF REGISTRATION. 
(a) When a registered foreign limited liability partnership has merged into a foreign entity that is 

not registered to do business in this state or has converted to a foreign entity required to 
register with the [Secretary of State] to do business in this state, the foreign entity shall 
deliver to the [Secretary of State] for filing an application for transfer of registration. The 
application must state: 
(1) the name of the registered foreign limited partnership before the merger or conversion; 
(2) that before the merger or conversion the registration pertained to a foreign limited 

liability partnership; 
(3) the name of the applicant foreign entity into which the foreign limited liability partnership 

has merged or to which it has been converted and, if the name does not comply with 
Section 902, an alternate name adopted pursuant to Section 1006(a); 

(4) the type of entity of the applicant foreign entity and its jurisdiction of formation; 
(5) the street and mailing addresses of the principal office of the applicant foreign entity and, 

if the law of that entity’s jurisdiction of formation requires the entity to maintain an office 
in that jurisdiction, the street and mailing addresses of that office; and 

(6) the name and street and mailing addresses of the applicant foreign entity’s registered 
agent in this state. 
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(b) When an application for transfer of registration takes effect, the registration of the foreign 
limited liability limited partnership to do business in this state is transferred without 
interruption to the foreign entity into which the partnership has merged or to which it has 
been converted. 

 
 
SECTION 1010. TERMINATION OF REGISTRATION. 
(a) The [Secretary of State] may terminate the registration of a registered foreign limited liability 

partnership in the manner provided in subsections (b) and (c) if the partnership does not: 
(1) pay, not later than [60] days after the due date, any fee, tax, interest, or penalty required 

to be paid to the [Secretary of State] under this [act] or law other than this [act]; 
(2) deliver to the [Secretary of State] for filing, not later than [60] days after the due date, [an 

annual] [a biennial] report required under Section 913; 
(3) have a registered agent as required by Section 908; or 
(4) deliver to the [Secretary of State] for filing a statement of a change under Section 909 not 

later than [30] days after a change has occurred in the name or address of the registered 
agent. 

(b) The [Secretary of State] may terminate the registration of a registered foreign limited liability 
partnership by: 
(1) filing a notice of termination or noting the termination in the records of the [Secretary of 

State]; and 
(2) delivering a copy of the notice or the information in the notation to the partnership’s 

registered agent or, if the partnership does not have a registered agent, to the 
partnership’s principal office. 

(c) A notice or information in a notation under subsection (b) must include: 
(1) the effective date of the termination, which must be at least [60] days after the date the 

[Secretary of State] delivers the copy; and 
(2) the grounds for termination under subsection (a). 

(d) The authority of a registered foreign limited liability partnership to do business in this state 
ceases on the effective date of the notice of termination or notation under subsection (b), 
unless before that date the partnership cures each ground for termination stated in the notice 
or notation. If the partnership cures each ground, the [Secretary of State] shall file a record so 
stating. 

 
 
SECTION 1011. WITHDRAWAL OF REGISTRATION OF REGISTERED FOREIGN 
LIMITED LIABILITY PARTNERSHIP. 
(a) A registered foreign limited liability partnership may withdraw its registration by delivering a 

statement of withdrawal to the [Secretary of State] for filing. The statement of withdrawal 
must state: 
(1) the name of the partnership and its jurisdiction of formation; 
(2) that the partnership is not doing business in this state and that it withdraws its registration 

to do business in this state; 
(3) that the partnership revokes the authority of its registered agent to accept service on its 

behalf in this state; and 
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(4) an address to which service of process may be made under subsection (b). (b) After the 
withdrawal of the registration of a foreign limited liability partnership, service of process 
in any action or proceeding based on a cause of action arising during the time the 
partnership was registered to do business in this state may be made pursuant to Section 
909. 

 
 
SECTION 1012. ACTION BY [ATTORNEY GENERAL]. The [Attorney General] may 
maintain an action to enjoin a foreign limited liability partnership from doing business in this 
state in violation of this [article]. 
 
 

ARTICLE 11 
MERGER, INTEREST EXCHANGE, CONVERSION, AND DOMESTICATION 

 
PART 1 

GENERAL PROVISIONS 
 
 
SECTION 1101. DEFINITIONS. In this [article]: 
(1) “Acquired entity” means the entity, all of one or more classes or series of interests of which 

are acquired in an interest exchange. 
(2) “Acquiring entity” means the entity that acquires all of one or more classes or series of 

interests of the acquired entity in an interest exchange. 
(3) “Conversion” means a transaction authorized by [Part] 4. 
(4) “Converted entity” means the converting entity as it continues in existence after a conversion. 
(5) “Converting entity” means the domestic entity that approves a plan of conversion pursuant to 

Section 1143 or the foreign entity that approves a conversion pursuant to the law of its 
jurisdiction of formation. 

(6) “Distributional interest” means the right under an unincorporated entity’s organic law and 
organic rules to receive distributions from the entity. 

(7) “Domestic”, with respect to an entity, means governed as to its internal affairs by the law of 
this state. 

(8) “Domesticated limited liability partnership” means a domesticating limited liability 
partnership as it continues in existence after a domestication. 

(9) “Domesticating limited liability partnership” means the domestic limited liability partnership 
that approves a plan of domestication pursuant to Section 1153 or the foreign limited liability 
partnership that approves a domestication pursuant to the law of its jurisdiction of formation. 

(10) “Domestication” means a transaction authorized by [Part] 5.  
(11) “Entity”: 

(A) means: 
(i) a business corporation; 
(ii) a nonprofit corporation; 
(iii) a general partnership, including a limited liability partnership; 
(iv) a limited partnership, including a limited liability limited partnership; (v) a limited 

liability company; 
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[(vi) a general cooperative association;] 
(vii) a limited cooperative association; 
(viii) an unincorporated nonprofit association; 
(ix) a statutory trust, business trust, or common-law business trust; or 
(x) any other person that has: 

(I) a legal existence separate from any interest holder of that person; or 
(II) the power to acquire an interest in real property in its own name; and  

(B) does not include: 
(i) an individual; 
(ii) a trust with a predominantly donative purpose or a charitable trust; (iii) an association 

or relationship that is not an entity listed in subparagraph (A) and is not a partnership 
under the rules stated in [Section 202(c) of the Uniform Partnership Act (1997) (Last 
Amended 2013)] [Section 7 of the Uniform Partnership Act (1914)] or a similar 
provision of the law of another jurisdiction; 

(iv) a decedent’s estate; or 
(v) a government or a governmental subdivision, agency, or instrumentality. 

(12) “Filing entity” means an entity whose formation requires the filing of a public organic 
record. The term does not include a limited liability partnership. 

(13) “Foreign”, with respect to an entity, means an entity governed as to its internal affairs by the 
law of a jurisdiction other than this state. 

(14) “Governance interest” means a right under the organic law or organic rules of an 
unincorporated entity, other than as a governor, agent, assignee, or proxy, to: 
(A) receive or demand access to information concerning, or the books and records of, the 

entity; 
(B) vote for or consent to the election of the governors of the entity; or 
(C) receive notice of or vote on or consent to an issue involving the internal affairs of the 

entity. 
(15) “Governor” means: 

(A) a director of a business corporation; 
(B) a director or trustee of a nonprofit corporation; 
(C) a general partner of a general partnership; 
(D) a general partner of a limited partnership; 
(E) a manager of a manager-managed limited liability company; 
(F) a member of a member-managed limited liability company; 
[(G) a director of a general cooperative association;] 
(H) a director of a limited cooperative association; 
(I) a manager of an unincorporated nonprofit association; 
(J) a trustee of a statutory trust, business trust, or common-law business trust; or (K) any 

other person under whose authority the powers of an entity are exercised and under 
whose direction the activities and affairs of the entity are managed pursuant to the 
organic law and organic rules of the entity. 

(16) “Interest” means: 
(A) a share in a business corporation; 
(B) a membership in a nonprofit corporation; 
(C) a partnership interest in a general partnership; 
(D) a partnership interest in a limited partnership; 
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(E) a membership interest in a limited liability company; 
[(F) a share in a general cooperative association;] 
(G) a member’s interest in a limited cooperative association; 
(H) a membership in an unincorporated nonprofit association; 
(I) a beneficial interest in a statutory trust, business trust, or common-law business trust; or 
(J) a governance interest or distributional interest in any other type of unincorporated entity. 

(17) “Interest Exchange” means a transaction authorized by [Part] 3. 
(18) “Interest holder” means: 

(A) a shareholder of a business corporation; 
(B) a member of a nonprofit corporation; 
(C) a general partner of a general partnership; 
(D) a general partner of a limited partnership; 
(E) a limited partner of a limited partnership; 
(F) a member of a limited liability company; 
[(G) a shareholder of a general cooperative association;]  
(H) a member of a limited cooperative association; 
(I) a member of an unincorporated nonprofit association; 
(J) a beneficiary or beneficial owner of a statutory trust, business trust, or common-law 

business trust; or 
(K) any other direct holder of an interest.  

(19) “Interest holder liability” means: 
(A) personal liability for a liability of an entity which is imposed on a person: (i) solely by 

reason of the status of the person as an interest holder; or (ii) by the organic rules of the 
entity which make one or more specified interest holders or categories of interest holders 
liable in their capacity as interest holders for all or specified liabilities of the entity; or 

(B) an obligation of an interest holder under the organic rules of an entity to contribute to the 
entity. 

(20) “Merger” means a transaction authorized by [Part] 2. 
(21) “Merging entity” means an entity that is a party to a merger and exists immediately before 

the merger becomes effective. 
(22) “Organic law” means the law of an entity’s jurisdiction of formation governing the internal 

affairs of the entity. 
(23) “Organic rules” means the public organic record and private organic rules of an entity. 
(24) “Plan” means a plan of merger, plan of interest exchange, plan of conversion, or plan of 

domestication. 
(25) “Plan of conversion” means a plan under Section 1142. 
(26) “Plan of domestication” means a plan under Section 1152. 
(27) “Plan of interest exchange” means a plan under Section 1132. 
(28) “Plan of merger” means a plan under Section 1122. 
(29) “Private organic rules” means the rules, whether or not in a record, that govern the internal 

affairs of an entity, are binding on all its interest holders, and are not part of its public organic 
record, if any. The term includes: 
(A) the bylaws of a business corporation; 
(B) the bylaws of a nonprofit corporation; 
(C) the partnership agreement of a general partnership; (D) the partnership agreement of a 

limited partnership; 
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(E) the operating agreement of a limited liability company; [(F) the bylaws of a general 
cooperative association;] 

(G) the bylaws of a limited cooperative association; 
(H) the governing principles of an unincorporated nonprofit association; and 
(I) the trust instrument of a statutory trust or similar rules of a business trust or common-law 

business trust. 
(30) “Protected agreement” means: 

(A) a record evidencing indebtedness and any related agreement in effect on [the effective 
date of this [act]]; 

(B) an agreement that is binding on an entity on [the effective date of this [act]]; (C) the 
organic rules of an entity in effect on [the effective date of this [act]]; or (D) an 
agreement that is binding on any of the governors or interest holders of an entity on [the 
effective date of this [act]]. 

(31) “Public organic record” means the record the filing of which by the [Secretary of State] is 
required to form an entity and any amendment to or restatement of that record. The term 
includes: 
(A) the articles of incorporation of a business corporation; 
(B) the articles of incorporation of a nonprofit corporation; 
(C) the certificate of limited partnership of a limited partnership; 
(D) the certificate of organization of a limited liability company; 
[(E) the articles of incorporation of a general cooperative association;] 
(F) the articles of organization of a limited cooperative association; and 
(G) the certificate of trust of a statutory trust or similar record of a business trust. 

(32) “Registered foreign entity” means a foreign entity that is registered to do business in this 
state pursuant to a record filed by the [Secretary of State]. 

(33) “Statement of conversion” means a statement under Section 1145.  
(34) “Statement of domestication” means a statement under Section 1155. 
(35) “Statement of interest exchange” means a statement under Section 1135. 
(36) “Statement of merger” means a statement under Section 1125. 
(37) “Surviving entity” means the entity that continues in existence after or is created by a 

merger. 
(38) “Type of entity” means a generic form of entity: 

(A) recognized at common law; or 
(B) formed under an organic law, whether or not some entities formed under that organic law 

are subject to provisions of that law that create different categories of the form of entity. 
 
 
SECTION 1102. RELATIONSHIP OF [ARTICLE] TO OTHER LAWS. 
(a) This [article] does not authorize an act prohibited by, and does not affect the application or 

requirements of, law other than this [article]. 
(b) A transaction effected under this [act] may not create or impair a right, duty, or obligation of 

a person under the statutory law of this state relating to a change in control, takeover, 
business combination, control-share acquisition, or similar transaction involving a domestic 
merging, acquired, converting, or domesticating business corporation unless: 
(1) if the corporation does not survive the transaction, the transaction satisfies any 

requirements of the law; or 
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(2) if the corporation survives the transaction, the approval of the plan is by a vote of the 
shareholders or directors which would be sufficient to create or impair the right, duty, or 
obligation directly under the law. 

 
 
SECTION 1103. REQUIRED NOTICE OR APPROVAL. 
(a) A domestic or foreign entity that is required to give notice to, or obtain the approval of, a 

governmental agency or officer of this state to be a party to a merger must give the notice or 
obtain the approval to be a party to an interest exchange, conversion, or domestication. 

(b) Property held for a charitable purpose under the law of this state by a domestic or foreign 
entity immediately before a transaction under this [article] becomes effective may not, as a 
result of the transaction, be diverted from the objects for which it was donated, granted, 
devised, or otherwise transferred unless, to the extent required by or pursuant to the law of 
this state concerning cy pres or other law dealing with nondiversion of charitable assets, the 
entity obtains an appropriate order of [the appropriate court] [the Attorney General] 
specifying the disposition of the property. 

(c) A bequest, devise, gift, grant, or promise contained in a will or other instrument of donation, 
subscription, or conveyance which is made to a merging entity that is not the surviving entity 
and which takes effect or remains payable after the merger inures to the surviving entity. 

(d) A trust obligation that would govern property if transferred to a nonsurviving entity applies to 
property that is transferred to the surviving entity under this section. 

 
 
SECTION 1104. NONEXCLUSIVITY. The fact that a transaction under this [article] produces 
a certain result does not preclude the same result from being accomplished in any other manner 
permitted by law other than this [article]. 
 
 
SECTION 1105. REFERENCE TO EXTERNAL FACTS. A plan may refer to facts 
ascertainable outside the plan if the manner in which the facts will operate upon the plan is 
specified in the plan. The facts may include the occurrence of an event or a determination or 
action by a person, whether or not the event, determination, or action is within the control of a 
party to the transaction. 
 
 
SECTION 1106. APPRAISAL RIGHTS. An interest holder of a domestic merging, acquired, 
converting, or domesticating partnership is entitled to contractual appraisal rights in connection 
with a transaction under this [article] to the extent provided in: 

(1) the partnership’s organic rules; or  
(2) the plan. 

 
 
[SECTION 1107. EXCLUDED ENTITIES AND TRANSACTIONS. 

(a) The following entities may not participate in a transaction under this [article]:  
(1) 
(2). 
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(b) This [article] may not be used to effect a transaction that: 
(1) 
(2).] 

 
 

PART 2 
MERGER 

 
 
SECTION 1121. MERGER AUTHORIZED. 
(a) By complying with this [part]: 

(1) one or more domestic partnerships may merge with one or more domestic or foreign 
entities into a domestic or foreign surviving entity; and 

(2) two or more foreign entities may merge into a domestic partnership. (b) By complying 
with the provisions of this [part] applicable to foreign entities, a foreign entity may be a 
party to a merger under this [part] or may be the surviving entity in such a merger if the 
merger is authorized by the law of the foreign entity’s jurisdiction of formation. 

 
 
SECTION 1122. PLAN OF MERGER. 
(a) A domestic partnership may become a party to a merger under this [part] by approving a plan 

of merger. The plan must be in a record and contain: 
(1) as to each merging entity, its name, jurisdiction of formation, and type of entity; 
(2) if the surviving entity is to be created in the merger, a statement to that effect and the 

entity’s name, jurisdiction of formation, and type of entity; 
(3) the manner of converting the interests in each party to the merger into interests, securities, 

obligations, money, other property, rights to acquire interests or securities, or any 
combination of the foregoing;  

(4) if the surviving entity exists before the merger, any proposed amendments to:  
(A) its public organic record, if any; or 
(B) its private organic rules that are, or are proposed to be, in a record; 

(5) if the surviving entity is to be created in the merger: 
(A) its proposed public organic record, if any; and 
(B) the full text of its private organic rules that are proposed to be in a record; 

(6) the other terms and conditions of the merger; and 
(7) any other provision required by the law of a merging entity’s jurisdiction of formation or 

the organic rules of a merging entity. 
(b) In addition to the requirements of subsection (a), a plan of merger may contain any other 

provision not prohibited by law. 
 
 
SECTION 1123. APPROVAL OF MERGER. 
(a) A plan of merger is not effective unless it has been approved: 

(1) by a domestic merging partnership, by all the partners of the partnership entitled to vote 
on or consent to any matter; and 
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(2) in a record, by each partner of a domestic merging partnership which will have interest 
holder liability for debts, obligations, and other liabilities that are incurred after the 
merger becomes effective, unless: 
(A) the partnership agreement of the partnership provides in a record for the approval of a 

merger in which some or all of its partners become subject to interest holder liability 
by the affirmative vote or consent of fewer than all the partners; and 

(B) the partner consented in a record to or voted for that provision of the partnership 
agreement or became a partner after the adoption of that provision. 

(b) A merger involving a domestic merging entity that is not a partnership is not effective unless 
the merger is approved by that entity in accordance with its organic law. 

(c) A merger involving a foreign merging entity is not effective unless the merger is approved by 
the foreign entity in accordance with the law of the foreign entity’s jurisdiction of formation. 

 
 
SECTION 1124. AMENDMENT OR ABANDONMENT OF PLAN OF MERGER. 
(a) A plan of merger may be amended only with the consent of each party to the plan, except as 

otherwise provided in the plan. 
(b) A domestic merging partnership may approve an amendment of a plan of merger: 

(1) in the same manner as the plan was approved, if the plan does not provide for the manner 
in which it may be amended; or 

(2) by its partners in the manner provided in the plan, but a partner that was entitled to vote 
on or consent to approval of the merger is entitled to vote on or consent to any 
amendment of the plan that will change: 
(A) the amount or kind of interests, securities, obligations, money, other property, rights 

to acquire interests or securities, or any combination of the foregoing, to be received 
by the interest holders of any party to the plan; 

(B) the public organic record, if any, or private organic rules of the surviving entity that 
will be in effect immediately after the merger be effective, except for changes that do 
not require approval of the interest holders of the surviving entity under its organic 
law or organic rules; or 

(C) any other terms or conditions of the plan, if the change would adversely affect the 
partner in any material respect. 

(c) After a plan of merger has been approved and before a statement of merger becomes 
effective, the plan may be abandoned as provided in the plan. Unless prohibited by the plan, 
a domestic merging partnership may abandon the plan in the same manner as the plan was 
approved. 

(d) If a plan of merger is abandoned after a statement of merger has been delivered to the 
[Secretary of State] for filing and before the statement becomes effective, a statement of 
abandonment, signed by a party to the plan, must be delivered to the [Secretary of State] for 
filing before the statement of merger becomes effective. The statement of abandonment takes 
effect on filing, and the merger is abandoned and does not become effective. The statement 
of abandonment must contain:  
(1) the name of each party to the plan of merger; 
(2) the date on which the statement of merger was filed by the [Secretary of State]; and  
(3) a statement that the merger has been abandoned in accordance with this section. 
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SECTION 1125. STATEMENT OF MERGER; EFFECTIVE DATE OF MERGER. 
(a) A statement of merger must be signed by each merging entity and delivered to the [Secretary 

of State] for filing. 
(b) A statement of merger must contain:  

(1) the name, jurisdiction of formation, and type of entity of each merging entity that is not 
the surviving entity; 

(2) the name, jurisdiction of formation, and type of entity of the surviving entity; 
(3) a statement that the merger was approved by each domestic merging entity, if any, in 

accordance with this [part] and by each foreign merging entity, if any, in accordance with 
the law of its jurisdiction of formation; 

(4) if the surviving entity exists before the merger and is a domestic filing entity, any 
amendment to its public organic record approved as part of the plan of merger; 

(5) if the surviving entity is created by the merger and is a domestic filing entity, its public 
organic record, as an attachment; and 

(6) if the surviving entity is created by the merger and is a domestic limited liability 
partnership, its statement of qualification, as an attachment. 

(c) In addition to the requirements of subsection (b), a statement of merger may contain any 
other provision not prohibited by law. 

(d) If the surviving entity is a domestic entity, its public organic record, if any, must satisfy the 
requirements of the law of this state, except that the public organic record does not need to be 
signed. 

(e) A plan of merger that is signed by all the merging entities and meets all the requirements of 
subsection (b) may be delivered to the [Secretary of State] for filing instead of a statement of 
merger and on filing has the same effect. If a plan of merger is filed as provided in this 
subsection, references in this [article] to a statement of merger refer to the plan of merger 
filed under this subsection. 

(f) If the surviving entity is a domestic partnership, the merger becomes effective when the 
statement of merger is effective. In all other cases, the merger becomes effective on the later 
of: 
(1) the date and time provided by the organic law of the surviving entity; and  
(2) when the statement is effective. 

 
 
SECTION 1126. EFFECT OF MERGER. 
(a) When a merger becomes effective: 

(1) the surviving entity continues or comes into existence; 
(2) each merging entity that is not the surviving entity ceases to exist; 
(3) all property of each merging entity vests in the surviving entity without transfer, 

reversion, or impairment; 
(4) all debts, obligations, and other liabilities of each merging entity are debts, obligations, 

and other liabilities of the surviving entity; 
(5) except as otherwise provided by law or the plan of merger, all the rights, privileges, 

immunities, powers, and purposes of each merging entity vest in the surviving entity; 
(6) if the surviving entity exists before the merger: 

(A) all its property continues to be vested in it without transfer, reversion, 
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or impairment; 
(B) it remains subject to all its debts, obligations, and other liabilities; and  
(C) all its rights, privileges, immunities, powers, and purposes continue to be vested in it; 

(7) the name of the surviving entity may be substituted for the name of any merging entity 
that is a party to any pending action or proceeding;  

(8) if the surviving entity exists before the merger: 
(A) its public organic record, if any, is amended as provided in the statement of merger; 

and 
(B) its private organic rules that are to be in a record, if any, are amended to the extent 

provided in the plan of merger; 
(9) if the surviving entity is created by the merger, its private organic rules become effective 

and: 
(A) if it is a filing entity, its public organic record becomes effective; and 
(B) if it is a limited liability partnership, its statement of qualification becomes effective; 

and 
(10) the interests in each merging entity which are to be converted in the merger are 

converted, and the interest holders of those interests are entitled only to the rights 
provided to them under the plan of merger and to any appraisal rights they have under 
Section 1106 and the merging entity’s organic law. 

(b) Except as otherwise provided in the organic law or organic rules of a merging entity, the 
merger does not give rise to any rights that an interest holder, governor, or third party would 
have upon a dissolution, liquidation, or winding up of the merging entity. 

(c) When a merger becomes effective, a person that did not have interest holder liability with 
respect to any of the merging entities and becomes subject to interest holder liability with 
respect to a domestic entity as a result of the merger has interest holder liability only to the 
extent provided by the organic law of that entity and only for those debts, obligations, and 
other liabilities that are incurred after the merger becomes effective. 

(d) When a merger becomes effective, the interest holder liability of a person that ceases to hold 
an interest in a domestic merging partnership with respect to which the person had interest 
holder liability is subject to the following rules: 
(1) The merger does not discharge any interest holder liability under this [act] to the extent 

the interest holder liability was incurred before the merger became effective. 
(2) The person does not have interest holder liability under this [act] for any debt, obligation, 

or other liability that is incurred after the merger becomes effective. 
(3) This [act] continues to apply to the release, collection, or discharge of any interest holder 

liability preserved under paragraph (1) as if the merger had not occurred and the 
surviving entity were the domestic merging entity. 

(4) The person has whatever rights of contribution from any other person as are provided by 
this [act], law other than this [act], or the partnership agreement of the domestic merging 
partnership with respect to any interest holder liability preserved under paragraph (1) as if 
the merger had not occurred. 

(e) When a merger has become effective, a foreign entity that is the surviving entity may be 
served with process in this state for the collection and enforcement of any debts, obligations, 
or other liabilities of a domestic merging partnership as provided in Section 119. 

(f) When a merger has become effective, the registration to do business in this state of any 
foreign merging entity that is not the surviving entity is canceled. 
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PART 3 
INTEREST EXCHANGE 

 
 
SECTION 1131. INTEREST EXCHANGE AUTHORIZED. 
(a) By complying with this [part]: 

(1) a domestic partnership may acquire all of one or more classes or series of interests of 
another domestic entity or a foreign entity in exchange for interests, securities, 
obligations, money, other property, rights to acquire interests or securities, or any 
combination of the foregoing; or 

(2) all of one or more classes or series of interests of a domestic partnership may be acquired 
by another domestic entity or a foreign entity in exchange for interests, securities, 
obligations, money, other property, rights to acquire interests or securities, or any 
combination of the foregoing. 

(b) By complying with the provisions of this [part] applicable to foreign entities, a foreign entity 
may be the acquiring or acquired entity in an interest exchange under this [part] if the interest 
exchange is authorized by the law of the foreign entity’s jurisdiction of formation. 

(c) If a protected agreement contains a provision that applies to a merger of a domestic 
partnership but does not refer to an interest exchange, the provision applies to an interest 
exchange in which the domestic partnership is the acquired entity as if the interest exchange 
were a merger until the provision is amended after [the effective date of this [act]]. 

 
 
SECTION 1132. PLAN OF INTEREST EXCHANGE. 
(a) A domestic partnership may be the acquired entity in an interest exchange under this [part] by 

approving a plan of interest exchange. The plan must be in a record and contain: 
(1) the name of the acquired entity; 
(2) the name, jurisdiction of formation, and type of entity of the acquiring entity;  
(3) the manner of converting the interests in the acquired entity into interests, securities, 

obligations, money, other property, rights to acquire interests or securities, or any 
combination of the foregoing; 

(4) any proposed amendments to the partnership agreement that are, or are proposed to be, in 
a record of the acquired entity; 

(5) the other terms and conditions of the interest exchange; and 
(6) any other provision required by the law of this state or the partnership agreement of the 

acquired entity. 
(b) In addition to the requirements of subsection (a), a plan of interest exchange may contain any 

other provision not prohibited by law. 
 
 
SECTION 1133. APPROVAL OF INTEREST EXCHANGE. 
(a) A plan of interest exchange is not effective unless it has been approved: 

(1) by all the partners of a domestic acquired partnership entitled to vote on or consent to any 
matter; and 
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(2) in a record, by each partner of the domestic acquired partnership that will have interest 
holder liability for debts, obligations, and other liabilities that are incurred after the 
interest exchange becomes effective, unless: 
(A) the partnership agreement of the partnership provides in a record for the approval of 

an interest exchange or a merger in which some or all its partners become subject to 
interest holder liability by the affirmative vote or consent of fewer than all the 
partners; and 

(B) the partner consented in a record to or voted for that provision of the partnership 
agreement or became a partner after the adoption of that provision. 

(b) An interest exchange involving a domestic acquired entity that is not a partnership is not 
effective unless it is approved by the domestic entity in accordance with its organic law. 

(c) An interest exchange involving a foreign acquired entity is not effective unless it is approved 
by the foreign entity in accordance with the law of the foreign entity’s jurisdiction of 
formation. 

(d) Except as otherwise provided in its organic law or organic rules, the interest holders of the 
acquiring entity are not required to approve the interest exchange. 

 
 
SECTION 1134. AMENDMENT OR ABANDONMENT OF PLAN OF INTEREST 
EXCHANGE. 
(a) A plan of interest exchange may be amended only with the consent of each party to the plan, 

except as otherwise provided in the plan. 
(b) A domestic acquired partnership may approve an amendment of a plan of interest exchange: 

(1) in the same manner as the plan was approved, if the plan does not provide for the manner 
in which it may be amended; or 

(2) by its partners in the manner provided in the plan, but a partner that was entitled to vote 
on or consent to approval of the interest exchange is entitled to vote on or consent to any 
amendment of the plan that will change: 
(A) the amount or kind of interests, securities, obligations, money, other property, rights 

to acquire interests or securities, or any combination of the foregoing, to be received 
by any of the partners of the acquired partnership under the plan; 

(B) the partnership agreement of the acquired partnership that will be in effect 
immediately after the interest exchange becomes effective, except for changes that do 
not require approval of the partners of the acquired partnership under this [act] or the 
partnership agreement; or 

(C) any other terms or conditions of the plan, if the change would adversely affect the 
partner in any material respect. 

(c) After a plan of interest exchange has been approved and before a statement of interest 
exchange becomes effective, the plan may be abandoned as provided in the plan. Unless 
prohibited by the plan, a domestic acquired partnership may abandon the plan in the same 
manner as the plan was approved. 

(d) If a plan of interest exchange is abandoned after a statement of interest exchange has been 
delivered to the [Secretary of State] for filing and before the statement becomes effective, a 
statement of abandonment, signed by the acquired partnership, must be delivered to the 
[Secretary of State] for filing before the statement of interest exchange becomes effective. 
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The statement of abandonment takes effect on filing, and the interest exchange is abandoned 
and does not become effective. The statement of abandonment must contain: 
(1) the name of the acquired partnership; 
(2) the date on which the statement of interest exchange was filed by the [Secretary of State]; 

and this section. 
(3) a statement that the interest exchange has been abandoned in accordance with 

 
 
SECTION 1135. STATEMENT OF INTEREST EXCHANGE; EFFECTIVE DATE OF 
INTEREST EXCHANGE. 
(a) A statement of interest exchange must be signed by a domestic acquired partnership and 

delivered to the [Secretary of State] for filing. 
(b) A statement of interest exchange must contain: 

(1) the name of the acquired partnership; 
(2) the name, jurisdiction of formation, and type of entity of the acquiring entity; and 
(3) a statement that the plan of interest exchange was approved by the acquired partnership in 

accordance with this [part]. 
(c) In addition to the requirements of subsection (b), a statement of interest exchange may 

contain any other provision not prohibited by law. 
(d) A plan of interest exchange that is signed by a domestic acquired partnership and meets all 

the requirements of subsection (b) may be delivered to the [Secretary of State] for filing 
instead of a statement of interest exchange and on filing has the same effect. If a plan of 
interest exchange is filed as provided in this subsection, references in this [article] to a 
statement of interest exchange refer to the plan of interest exchange filed under this 
subsection. 

(e) An interest exchange becomes effective when the statement of interest exchange is effective. 
 
 
SECTION 1136. EFFECT OF INTEREST EXCHANGE. 
(a) When an interest exchange in which the acquired entity is a domestic partnership becomes 

effective: 
(1) the interests in the acquired partnership which are the subject of the interest exchange are 

converted, and the partners holding those interests are entitled only to the rights provided 
to them under the plan of interest exchange and to any appraisal rights they have under 
Section 1106; 

(2) the acquiring entity becomes the interest holder of the interests in the acquired partnership 
stated in the plan of interest exchange to be acquired by the acquiring entity; and 

(3) the provisions of the partnership agreement of the acquired partnership that are to be in a 
record, if any, are amended to the extent provided in the plan of interest exchange. (b) 
Except as otherwise provided in the partnership agreement of a domestic acquired 
partnership, the interest exchange does not give rise to any rights that a partner or third 
party would have upon a dissolution, liquidation, or winding up of the acquired 
partnership. 

(c) When an interest exchange becomes effective, a person that did not have interest holder 
liability with respect to a domestic acquired partnership and becomes subject to interest 
holder liability with respect to a domestic entity as a result of the interest exchange has 
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interest holder liability only to the extent provided by the organic law of the entity and only 
for those debts, obligations, and other liabilities that are incurred after the interest exchange 
becomes effective. 

(d) When an interest exchange becomes effective, the interest holder liability of a person that 
ceases to hold an interest in a domestic acquired partnership with respect to which the person 
had interest holder liability is subject to the following rules: 
(1) The interest exchange does not discharge any interest holder liability under this [act] to 

the extent the interest holder liability was incurred before the interest exchange became 
effective. 

(2) The person does not have interest holder liability under this [act] for any debt, obligation, 
or other liability that is incurred after the interest exchange becomes effective. 

(3) This [act] continues to apply to the release, collection, or discharge of any interest holder 
liability preserved under paragraph (1) as if the interest exchange had not occurred. 

(4) The person has whatever rights of contribution from any other person as are provided by 
this [act], law other than this [act], or the partnership agreement of the domestic acquired 
partnership with respect to any interest holder liability preserved under paragraph (1) as if 
the interest exchange had not occurred. 

 
 

PART 4 
CONVERSION 

 
 
SECTION 1141. CONVERSION AUTHORIZED. 
(a) By complying with this [part], a domestic partnership may become: 

(1) a domestic entity that is a different type of entity; or 
(2) a foreign entity that is a different type of entity, if the conversion is authorized by the law 

of the foreign entity’s jurisdiction of formation. 
(b) By complying with the provisions of this [part] applicable to foreign entities, a foreign entity 

that is not a foreign partnership may become a domestic partnership if the conversion is 
authorized by the law of the foreign entity’s jurisdiction of formation. 

(c) If a protected agreement contains a provision that applies to a merger of a domestic 
partnership but does not refer to a conversion, the provision applies to a conversion of the 
partnership as if the conversion were a merger until the provision is amended after [the 
effective date of this [act]]. 

 
 
SECTION 1142. PLAN OF CONVERSION. 
(a) A domestic partnership may convert to a different type of entity under this [part] by 

approving a plan of conversion. The plan must be in a record and contain: 
(1) the name of the converting partnership; 
(2) the name, jurisdiction of formation, and type of entity of the converted entity;  
(3) the manner of converting the interests in the converting partnership into interests, 

securities, obligations, money, other property, rights to acquire interests or securities, or 
any combination of the foregoing; 

(4) the proposed public organic record of the converted entity if it will be a filing entity; 
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(5) the full text of the private organic rules of the converted entity which are proposed to be 
in a record; 

(6) the other terms and conditions of the conversion; and 
(7) any other provision required by the law of this state or the partnership agreement of the 

converting partnership. 
(b) In addition to the requirements of subsection (a), a plan of conversion may contain any other 

provision not prohibited by law. 
 
 
SECTION 1143. APPROVAL OF CONVERSION. 
(a) A plan of conversion is not effective unless it has been approved: 

(1) by a domestic converting partnership, by all the partners of the partnership entitled to vote 
on or consent to any matter; and 

(2) in a record, by each partner of a domestic converting partnership which will have interest 
holder liability for debts, obligations, and other liabilities that are incurred after the 
conversion becomes effective, unless: 
(A) the partnership agreement of the partnership provides in a record for the approval of a 

conversion or a merger in which some or all of its partners become subject to interest 
holder liability by the affirmative vote or consent of fewer than all the partners; and 

(B) the partner voted for or consented in a record to that provision of the partnership 
agreement or became a partner after the adoption of that provision. 

(b) A conversion involving a domestic converting entity that is not a partnership is not effective 
unless it is approved by the domestic converting entity in accordance with its organic law. 

(c) A conversion of a foreign converting entity is not effective unless it is approved by the 
foreign entity in accordance with the law of the foreign entity’s jurisdiction of formation. 

 
 
SECTION 1144. AMENDMENT OR ABANDONMENT OF PLAN OF CONVERSION. 
(a) A plan of conversion of a domestic converting partnership may be amended: 

(1) in the same manner as the plan was approved, if the plan does not provide for the manner 
in which it may be amended; or 

(2) by its partners in the manner provided in the plan, but a partner that was entitled to vote 
on or consent to approval of the conversion is entitled to vote on or consent to any 
amendment of the plan that will change: 
(A) the amount or kind of interests, securities, obligations, money, other property, rights 

to acquire interests or securities, or any combination of the foregoing, to be received 
by any of the partners of the converting partnership under the plan; 

(B) the public organic record, if any, or private organic rules of the converted entity 
which will be in effect immediately after the conversion becomes effective, except for 
changes that do not require approval of the interest holders of the converted entity 
under its organic law or organic rules; or 

(C) any other terms or conditions of the plan, if the change would adversely affect the partner 
in any material respect. 

(b) After a plan of conversion has been approved by a domestic converting partnership and 
before a statement of conversion becomes effective, the plan may be abandoned as provided 
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in the plan. Unless prohibited by the plan, a domestic converting partnership may abandon 
the plan in the same manner as the plan was approved. 

(c) If a plan of conversion is abandoned after a statement of conversion has been delivered to the 
[Secretary of State] for filing and before the statement becomes effective, a statement of 
abandonment, signed by the converting entity, must be delivered to the [Secretary of State] 
for filing before the statement of conversion becomes effective. The statement of 
abandonment takes effect on filing, and the conversion is abandoned and does not become 
effective. The statement of abandonment must contain: 
(1) the name of the converting partnership; 
(2) the date on which the statement of conversion was filed by the [Secretary of State]; and 
(3) a statement that the conversion has been abandoned in accordance with this section. 
 

 
SECTION 1145. STATEMENT OF CONVERSION; EFFECTIVE DATE OF 
CONVERSION. 
(a) A statement of conversion must be signed by the converting entity and delivered to the 

[Secretary of State] for filing. 
(b) A statement of conversion must contain: 

(1) the name, jurisdiction of formation, and type of entity of the converting entity;  
(2) the name, jurisdiction of formation, and type of entity of the converted entity;  
(3) if the converting entity is a domestic partnership, a statement that the plan of conversion 

was approved in accordance with this [part] or, if the converting entity is a foreign entity, 
a statement that the conversion was approved by the foreign entity in accordance with the 
law of its jurisdiction of formation; 

(4) if the converted entity is a domestic filing entity, its public organic record, as an 
attachment; and 

(5) if the converted entity is a domestic limited liability partnership, its statement of 
qualification, as an attachment. 

(c) In addition to the requirements of subsection (b), a statement of conversion may contain any 
other provision not prohibited by law. 

(d) If the converted entity is a domestic entity, its public organic record, if any, must satisfy the 
requirements of the law of this state, except that the public organic record does not need to be 
signed. 

(e) A plan of conversion that is signed by a domestic converting partnership and meets all the 
requirements of subsection (b) may be delivered to the [Secretary of State] for filing instead 
of a statement of conversion and on filing has the same effect. If a plan of conversion is filed 
as provided in this subsection, references in this [article] to a statement of conversion refer to 
the plan of conversion filed under this subsection. 

(f) If the converted entity is a domestic partnership, the conversion becomes effective when the 
statement of conversion is effective. In all other cases, the conversion becomes effective on 
the later of: 
(1) the date and time provided by the organic law of the converted entity; and  
(2) when the statement is effective. 

 
 
SECTION 1146. EFFECT OF CONVERSION. 
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(a) When a conversion becomes effective:  
(1) the converted entity is:  

(A) organized under and subject to the organic law of the converted entity; and 
(B) the same entity without interruption as the converting entity; 

(2) all property of the converting entity continues to be vested in the converted entity without 
transfer, reversion, or impairment; 

(3) all debts, obligations, and other liabilities of the converting entity continue as debts, 
obligations, and other liabilities of the converted entity; 

(4) except as otherwise provided by law or the plan of conversion, all the rights, privileges, 
immunities, powers, and purposes of the converting entity remain in the converted entity; 

(5) the name of the converted entity may be substituted for the name of the converting entity 
in any pending action or proceeding; 

(6) if the converted entity is a limited liability partnership, its statement of qualification 
becomes effective; 

(7) the provisions of the partnership agreement of the converted entity which are to be in a 
record, if any, approved as part of the plan of conversion become effective; and 

(8) the interests in the converting entity are converted, and the interest holders of the 
converting entity are entitled only to the rights provided to them under the plan of 
conversion and to any appraisal rights they have under Section 1106. 

(b) Except as otherwise provided in the partnership agreement of a domestic converting 
partnership, the conversion does not give rise to any rights that a partner or third party would 
have upon a dissolution, liquidation, or winding up of the converting entity. 

(c) When a conversion becomes effective, a person that did not have interest holder liability with 
respect to the converting entity and becomes subject to interest holder liability with respect to 
a domestic entity as a result of the conversion has interest holder liability only to the extent 
provided by the organic law of the entity and only for those debts, obligations, and other 
liabilities that are incurred after the conversion becomes effective. 

(d) When a conversion becomes effective, the interest holder liability of a person that ceases to 
hold an interest in a domestic converting partnership with respect to which the person had 
interest holder liability is subject to the following rules: 
(1) The conversion does not discharge any interest holder liability under this [act] to the 

extent the interest holder liability was incurred before the conversion became effective. 
(2) The person does not have interest holder liability under this [act] for any debt, obligation, 

or other liability that is incurred after the conversion becomes effective. 
(3) This [act] continues to apply to the release, collection, or discharge of any interest holder 

liability preserved under paragraph (1) as if the conversion had not occurred. 
(4) The person has whatever rights of contribution from any other person as are provided by 

this [act], law other than this [act], or the organic rules of the converting entity with 
respect to any interest holder liability preserved under paragraph (1) as if the conversion 
had not occurred. 

(e) When a conversion has become effective, a foreign entity that is the converted entity may be 
served with process in this state for the collection and enforcement of any of its debts, 
obligations, and other liabilities as provided in Section 119. 

(f) If the converting entity is a registered foreign entity, its registration to do business in this state 
is canceled when the conversion becomes effective. 
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(g) A conversion does not require the entity to wind up its affairs and does not constitute or cause 
the dissolution of the entity. 

 
 

PART 5 
DOMESTICATION 

 
 
SECTION 1151. DOMESTICATION AUTHORIZED. 
(a) By complying with this [part], a domestic limited liability partnership may become a foreign 

limited liability partnership if the domestication is authorized by the law of the foreign 
jurisdiction. 

(b) By complying with the provisions of this [part] applicable to foreign limited liability 
partnerships, a foreign limited liability partnership may become a domestic limited liability 
partnership if the domestication is authorized by the law of the foreign limited liability 
partnership’s jurisdiction of formation. 

(c) If a protected agreement contains a provision that applies to a merger of a domestic limited 
liability partnership but does not refer to a domestication, the provision applies to a 
domestication of the limited liability partnership as if the domestication were a merger until 
the provision is amended after [the effective date of this [act]]. 

 
 
SECTION 1152. PLAN OF DOMESTICATION. 
(a) A domestic limited liability partnership may become a foreign limited liability partnership in 

a domestication by approving a plan of domestication. The plan must be in a record and 
contain: 
(1) the name of the domesticating limited liability partnership; 
(2) the name and jurisdiction of formation of the domesticated limited liability partnership; 
(3) the manner of converting the interests in the domesticating limited liability partnership 

into interests, securities, obligations, money, other property, rights to acquire interests or 
securities, or any combination of the foregoing; 

(4) the proposed statement of qualification of the domesticated limited liability partnership; 
(5) the full text of the provisions of the partnership agreement of the domesticated limited 

liability partnership that are proposed to be in a record; 
(6) the other terms and conditions of the domestication; and  
(7) any other provision required by the law of this state or the partnership agreement of the 

domesticating limited liability partnership. 
(b) In addition to the requirements of subsection (a), a plan of domestication may contain any 

other provision not prohibited by law. 
 
 
SECTION 1153. APPROVAL OF DOMESTICATION. 
(a) A plan of domestication of a domestic domesticating limited liability partnership is not 

effective unless it has been approved: 
(1) by all the partners entitled to vote on or consent to any matter; and 
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(2) in a record, by each partner that will have interest holder liability for debts, obligations, 
and other liabilities that are incurred after the domestication becomes effective, unless: 
(A) the partnership agreement of the domesticating partnership in a record provides for 

the approval of a domestication or merger in which some or all of its partners become 
subject to interest holder liability by the affirmative vote or consent of fewer than all 
the partners; and 

(B) the partner voted for or consented in a record to that provision of the partnership 
agreement or became a partner after the adoption of that provision. 

(b) A domestication of a foreign domesticating limited liability partnership is not effective unless 
it is approved in accordance with the law of the foreign limited liability partnership’s 
jurisdiction of formation. 

 
 
SECTION 1154. AMENDMENT OR ABANDONMENT OF PLAN OF 
DOMESTICATION. 
(a) A plan of domestication of a domestic domesticating limited liability partnership may be 

amended: 
(1) in the same manner as the plan was approved, if the plan does not provide for the manner 

in which it may be amended; or 
(2) by its partners in the manner provided in the plan, but a partner that was entitled to vote 

on or consent to approval of the domestication is entitled to vote on or consent to any 
amendment of the plan that will change: 
(A) the amount or kind of interests, securities, obligations, money, other property, rights 

to acquire interests or securities, or any combination of the foregoing, to be received 
by any of the partners of the domesticating limited liability partnership under the 
plan; 

(B) the partnership agreement of the domesticated limited liability partnership that will be 
in effect immediately after the domestication becomes effective, except for changes 
that do not require approval of the partners of the domesticated limited liability 
partnership under its organic law or partnership agreement; or 

(C) any other terms or conditions of the plan, if the change would adversely affect the 
partner in any material respect. 

(b) After a plan of domestication has been approved by a domestic domesticating limited liability 
partnership and before a statement of domestication becomes effective, the plan may be 
abandoned as provided in the plan. Unless prohibited by the plan, a domestic domesticating 
limited liability partnership may abandon the plan in the same manner as the plan was 
approved. 

(c) If a plan of domestication is abandoned after a statement of domestication has been delivered 
to the [Secretary of State] for filing and before the statement becomes effective, a statement 
of abandonment, signed by the domesticating limited liability partnership, must be delivered 
to the [Secretary of State] for filing before the statement of domestication becomes effective. 
The statement of abandonment takes effect on filing, and the domestication is abandoned and 
does not become effective. The statement of abandonment must contain: 
(1) the name of the domesticating limited liability partnership; 
(2) the date on which the statement of domestication was filed by the [Secretary of State]; 

and section. 
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(3) a statement that the domestication has been abandoned in accordance with this 
 
 
SECTION 1155. STATEMENT OF DOMESTICATION; EFFECTIVE DATE OF 
DOMESTICATION. 
(a) A statement of domestication must be signed by the domesticating limited liability 

partnership and delivered to the [Secretary of State] for filing. 
(b) A statement of domestication must contain: 

(1) the name and jurisdiction of formation of the domesticating limited liability partnership; 
(2) the name and jurisdiction of formation of the domesticated limited liability partnership; 
(3) if the domesticating limited liability partnership is a domestic limited liability partnership, 

a statement that the plan of domestication was approved in accordance with this [part] or, 
if the domesticating limited liability partnership is a foreign limited liability partnership, 
a statement that the domestication was approved in accordance with the law of its 
jurisdiction of formation; and 

(4) the statement of qualification of the domesticated limited liability partnership, as an 
attachment. 

(c) In addition to the requirements of subsection (b), a statement of domestication may contain 
any other provision not prohibited by law. 

(d) The statement of qualification of a domesticated domestic limited liability partnership must 
satisfy the requirements of this [act], but the statement does not need to be signed. 

(e) A plan of domestication that is signed by a domesticating domestic limited liability 
partnership and meets all the requirements of subsection (b) may be delivered to the 
[Secretary of State] for filing instead of a statement of domestication and on filing has the 
same effect. If a plan of domestication is filed as provided in this subsection, references in 
this [article] to a statement of domestication refer to the plan of domestication filed under this 
subsection. 

(f) If the domesticated entity is a domestic partnership, the domestication becomes effective 
when the statement of domestication is effective. If the domesticated entity is a foreign 
partnership, the domestication becomes effective on the later of: 
(1) the date and time provided in the organic law of the domesticated entity; and  
(2) when the statement is effective. 

 
 
SECTION 1156. EFFECT OF DOMESTICATION. 
(a) When a domestication becomes effective:  

(1) the domesticated entity is: entity; and 
(A) organized under and subject to the organic law of the domesticated 
(B) the same entity without interruption as the domesticating entity; (2) all property of the 

domesticating entity continues to be vested in the domesticated entity without 
transfer, reversion, or impairment; 

(3) all debts, obligations, and other liabilities of the domesticating entity continue as debts, 
obligations, and other liabilities of the domesticated entity; 

(4) except as otherwise provided by law or the plan of domestication, all the rights, 
privileges, immunities, powers, and purposes of the domesticating entity remain in the 
domesticated entity; 
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(5) the name of the domesticated entity may be substituted for the name of the domesticating 
entity in any pending action or proceeding; 

(6) the statement of qualification of the domesticated entity becomes effective; 
(7) the provisions of the partnership agreement of the domesticated entity that are to be in a 

record, if any, approved as part of the plan of domestication become effective; and 
(8) the interests in the domesticating entity are converted to the extent and as approved in 

connection with the domestication, and the partners of the domesticating entity are 
entitled only to the rights provided to them under the plan of domestication and to any 
appraisal rights they have under Section 1106. 

(b) Except as otherwise provided in the organic law or partnership agreement of the 
domesticating limited liability partnership, the domestication does not give rise to any rights 
that a partner or third party would otherwise have upon a dissolution, liquidation, or winding 
up of the domesticating partnership. 

(c) When a domestication becomes effective, a person that did not have interest holder liability 
with respect to the domesticating limited liability partnership and becomes subject to interest 
holder liability with respect to a domestic limited liability partnership as a result of the 
domestication has interest holder liability only to the extent provided by this [act] and only 
for those debts, obligations, and other liabilities that are incurred after the domestication 
becomes effective. 

(d) When a domestication becomes effective, the interest holder liability of a person that ceases 
to hold an interest in a domestic domesticating limited liability partnership with respect to 
which the person had interest holder liability is subject to the following rules: 
(1) The domestication does not discharge any interest holder liability under this [act] to the 

extent the interest holder liability was incurred before the domestication became 
effective. 

(2) A person does not have interest holder liability under this [act] for any debt, obligation, or 
other liability that is incurred after the domestication becomes effective. 

(3) This [act] continues to apply to the release, collection, or discharge of any interest holder 
liability preserved under paragraph (1) as if the domestication had not occurred. (4) A 
person has whatever rights of contribution from any other person as are provided by this 
[act], law other than this [act], or the partnership agreement of the domestic 
domesticating limited liability partnership with respect to any interest holder liability 
preserved under paragraph (1) as if the domestication had not occurred. 

(e) When a domestication becomes effective, a foreign limited liability partnership that is the 
domesticated partnership may be served with process in this state for the collection and 
enforcement of any of its debts, obligations, and other liabilities as provided in Section 119. 

(f) If the domesticating limited liability partnership is a registered foreign entity, the registration 
of the partnership is canceled when the domestication becomes effective. 

(g) A domestication does not require a domestic domesticating limited liability partnership to 
wind up its business and does not constitute or cause the dissolution of the partnership. 

 
 

ARTICLE 12 
MISCELLANEOUS PROVISIONS 
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SECTION 1201. UNIFORMITY OF APPLICATION AND CONSTRUCTION. In applying 
and construing this uniform act, consideration must be given to the need to promote uniformity 
of the law with respect to its subject matter among states that enact it. 
 
 
SECTION 1202. RELATION TO ELECTRONIC SIGNATURES IN GLOBAL AND 
NATIONAL COMMERCE ACT. This [act] modifies, limits, and supersedes the Electronic 
Signatures in Global and National Commerce Act, 15 U.S.C. Section 7001 et seq., but does not 
modify, limit, or supersede Section 101(c) of that act, 15 U.S.C. Section 7001(c), or authorize 
electronic delivery of any of the notices described in Section 103(b) of that act, 15 U.S.C. 
Section 7003(b). 
 
 
SECTION 1203. SAVINGS CLAUSE. This [act] does not affect an action commenced, 
proceeding brought, or right accrued before [the effective date of this [act]]. 
 
. . .  
 
 
 
  



 210 Back to Top Back to the Summary of Contents 

 
REVISED UNIFORM LIMITED PARTNERSHIP ACT (1985) 

 
Table of Contents 

 
 

 
 

Article 1 General Provisions 211 
§ 101. Definitions.  211 
§ 102. Name.  212 
§ 103. Reservation Of Name. 212 
§ 104. Specified Office And Agent.  213 
§ 105. Records To Be Kept. 213 
§ 106. Nature Of Business.  214 
§ 107. Business Transactions Of Partner With Partnership.  214 

Article 2 Formation: Certificate Of Limited Partnership 214 
§ 201. Certificate Of Limited Partnership. 214 
§ 202. Amendment To Certificate. 214 
§ 203. Cancellation Of Certificate.  215 
§ 204. Execution Of Certificates. 215 
§ 205. Execution By Judicial Act.  215 
§ 206. Filing In Office Of Secretary Of State. 215 
§ 207. Liability For False Statement In Certificate.  216 
§ 208. Scope Of Notice.  216 
§ 209. Delivery Of Certificates To Limited Partners.  216 

Article 3 Limited Partners 216 
§ 301. Admission Of Limited Partners. 216 
§ 302. Voting.  217 
§ 303. Liability To Third Parties. 217 
§ 304. Person Erroneously Believing Himself [Or Herself] Limited Partner. 218 
§ 305. Information.  218 
§ 306. Person Erroneously Believing Self To Be Limited Partner. 218 

Article 4 General Partners 219 
§ 401. Admission Of Additional General Partners.  219 
§ 402. Events Of Withdrawal.  219 
§ 403. General Powers And Liabilities. 220 
§ 404. Contributions By General Partner.  220 
§ 405. Voting.  220 

Article 5 Finance 220 
§ 501. Form Of Contribution.  221 
§ 502. Liability For Contribution. 221 
§ 503. Sharing Of Profits And Losses.  221 
§ 504. Sharing Of Distributions.  221 

Article 6 Distributions And Withdrawal 221 
§ 601. Interim Distributions.  221 



 211 Back to Top Back to the Summary of Contents 

§ 602. Withdrawal Of General Partner.  221 
§ 603. Withdrawal Of Limited Partner.  222 
§ 604. Distribution Upon Withdrawal.  222 
§ 605. Distribution In Kind.  222 
§ 606. Right To Distribution.  222 
§ 607. Limitations On Distribution.  222 
§ 608. Liability Upon Return Of Contribution. 222 

Article 7 Assignment Of Partnership Interests 223 
§ 701. Nature Of Partnership Interest.  223 
§ 702. Assignment Of Partnership Interest.  223 
§ 703. Rights Of Creditor.  223 
§ 704. Right Of Assignee To Become Limited Partner. 223 
§ 705. Power Of Estate Of Deceased Or Incompetent Partner.  223 

Article 8 Dissolution 224 
§ 801. Nonjudicial Dissolution.  224 
§ 802. Judicial Dissolution.  224 
§ 803. Winding Up.  224 
§ 804. Distribution Of Assets.  224 

Article 9 Foreign Limited Partnerships 224 
§ 901. Law Governing.  224 
§ 902. Registration.  225 
§ 903. Issuance Of Registration. 225 
§ 904. Name.  225 
§ 905. Changes And Amendments.  225 
§ 906. Cancellation Of Registration.  226 
§ 907. Transaction Of Business Without Registration. 226 
§ 908. Action By [Appropriate Official].  226 

Article 10 Derivative Actions 226 
§ 1001. Right Of Action.  226 
§ 1002. Proper Plaintiff.  226 
§ 1003. Pleading.  226 
§ 1004. Expenses.  226 

Article 11 Miscellaneous 227 
§ 1101. Construction And Application.  227 
§ 1102. Short Title.  227 
§ 1103. Severability.  227 
§ 1104. Effective Date, Extended Effective Date And Repeal.  227 
§ 1105. Rules For Cases Not Provided For In This [Act].  227 
§ 1106. Savings Clause.  227 

 
 
 
 

ARTICLE 1 GENERAL PROVISIONS 
 
SECTION 101. DEFINITIONS.  As used in this [Act], unless the context otherwise requires: 
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(1) "Certificate of limited partnership" means the certificate referred to in Section 201, 
and the certificate as amended or restated. 
(2) "Contribution" means any cash, property, services rendered, or a promissory note or 
other binding obligation to contribute cash or property or to perform services, which a 
partner contributes to a limited partnership in his capacity as a partner. 
(3) "Event of withdrawal of a general partner" means an event that causes a person to 
cease to be a general partner as provided in Section 402. 
(4) "Foreign limited partnership" means a partnership formed under the laws of any state 
other than this State and having as partners one or more general partners and one or more 
limited partners. 
(5) "General partner" means a person who has been admitted to a limited partnership as a 
general partner in accordance with the partnership agreement and named in the certificate 
of limited partnership as a general partner. 
(6) "Limited partner" means a person who has been admitted to a limited partnership as a 
limited partner in accordance with the partnership agreement. 
(7) "Limited partnership" and "domestic limited partnership" mean a partnership formed 
by two or more persons under the laws of this State and having one or more general 
partners and one or more limited partners. 
(8) "Partner" means a limited or general partner. 
(9) "Partnership agreement" means any valid agreement, written or oral, of the partners as 
to the affairs of a limited partnership and the conduct of its business. 
(10) "Partnership interest" means a partner's share of the profits and losses of a limited 
partnership and the right to receive distributions of partnership assets. 
(11) "Person" means a natural person, partnership, limited partnership (domestic or 
foreign), trust, estate, association, or corporation. 
(12) "State" means a state, territory, or possession of the United States, the District of 
Columbia, or the Commonwealth of Puerto Rico. 

 
SECTION 102. NAME. The name of each limited partnership as set forth in its certificate of 
limited partnership: 

(1) shall contain without abbreviation the words "limited partnership"; 
(2) may not contain the name of a limited partner unless (i) it is also the name of a 
general partner or the corporate name of a corporate general partner, or (ii) the business 
of the limited partnership had been carried on under that name before the admission of 
that limited partner; 
(3) may not be the same as, or deceptively similar to, the name of any corporation or 
limited partnership organized under the laws of this State or licensed or registered as a 
foreign corporation or limited partnership in this State; and 
(4) may not contain the following words [here insert prohibited words]. 

 
SECTION 103. RESERVATION OF NAME. 
(a) The exclusive right to the use of a name may be reserved by: 

(1) any person intending to organize a limited partnership under this [Act] and to adopt 
that name; 
(2) any domestic limited partnership or any foreign limited partnership registered in this 
State which, in either case, intends to adopt that name; 
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(3) any foreign limited partnership intending to register in this State and adopt that name; 
and 
(4) any person intending to organize a foreign limited partnership and intending to have it 
register in this State and adopt that name. 

(b) The reservation shall be made by filing with the Secretary of State an application, executed 
by the applicant, to reserve a specified name. If the Secretary of State finds that the name is 
available for use by a domestic or foreign limited partnership, he [or she] shall reserve the name 
for the exclusive use of the applicant for a period of 120 days. Once having so reserved a name, 
the same applicant may not again reserve the same name until more than 60 days after the 
expiration of the last 120-day period for which that applicant reserved that name. The right to the 
exclusive use of a reserved name may be transferred to any other person by filing in the office of 
the Secretary of State a notice of the transfer, executed by the applicant for whom the name was 
reserved and specifying the name and address of the transferee. 
 
SECTION 104. SPECIFIED OFFICE AND AGENT. Each limited partnership shall 
continuously maintain in this State: 

(1) an office, which may but need not be a place of its business in this State, at which 
shall be kept the records required by Section 105 to be maintained; and 
(2) an agent for service of process on the limited partnership, which agent must be an 
individual resident of this State, a domestic corporation, or a foreign corporation 
authorized to do business in this State. 

 
SECTION 105. RECORDS TO BE KEPT. 
(a) Each limited partnership shall keep at the office referred to in Section 104(1) the following: 

(1) a current list of the full name and last known business address of each partner, 
separately identifying the general partners (in alphabetical order) and the limited partners 
(in alphabetical order); 
(2) a copy of the certificate of limited partnership and all certificates of amendment 
thereto, together with executed copies of any powers of attorney pursuant to which any 
certificate has been executed; 
(3) copies of the limited partnership's federal, state and local income tax returns and 
reports, if any, for the three most recent years; 
(4) copies of any then effective written partnership agreements and of any financial 
statements of the limited partnership for the three most recent years; and 
(5) unless contained in a written partnership agreement, a writing setting out: 

(i) the amount of cash and a description and statement of the agreed value of the 
other property or services contributed by each partner and which each partner has 
agreed to contribute; 
(ii) the times at which or events on the happening of which any additional 
contributions agreed to be made by each partner are to be made; 
(iii) any right of a partner to receive, or of a general partner to make, distributions 
to a partner which include a return of all or any part of the partner's contribution; 
and 
(iv) any events upon the happening of which the limited partnership is to be 
dissolved and its affairs wound up. 

(b) Records kept under this section are subject to inspection and copying at the reasonable 
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request and at the expense of any partner during ordinary business hours. 
 
SECTION 106. NATURE OF BUSINESS. A limited partnership may carry on any business 
that a partnership without limited partners may carry on except [here designate prohibited 
activities]. 
 
SECTION 107. BUSINESS TRANSACTIONS OF PARTNER WITH PARTNERSHIP. 
Except as provided in the partnership agreement, a partner may lend money to and transact other 
business with the limited partnership and, subject to other applicable law, has the same rights and 
obligations with respect thereto as a person who is not a partner. 
 

ARTICLE 2 
FORMATION: CERTIFICATE OF LIMITED PARTNERSHIP 

 
SECTION 201. CERTIFICATE OF LIMITED PARTNERSHIP. 
(a) In order to form a limited partnership, a certificate of limited partnership must be executed 
and filed in the office of the Secretary of State. The certificate shall set forth: 

(1) the name of the limited partnership; 
(2) the address of the office and the name and address of the agent for service of process 
required to be maintained by Section 104; 
(3) the name and the business address of each general partner;  
(4) the latest date upon which the limited partnership is to dissolve; and 
(5) any other matters the general partners determine to include therein. 

(b) A limited partnership is formed at the time of the filing of the certificate of limited 
partnership in the office of the Secretary of State or at any later time specified in the certificate of 
limited partnership if, in either case, there has been substantial compliance with the requirements 
of this section. 
 
SECTION 202. AMENDMENT TO CERTIFICATE. 
(a) A certificate of limited partnership is amended by filing a certificate of amendment thereto in 
the office of the Secretary of State. The certificate shall set forth: 

(1) the name of the limited partnership; 
(2) the date of filing the certificate; and 
(3) the amendment to the certificate. 

(b) Within 30 days after the happening of any of the following events, an amendment to a 
certificate of limited partnership reflecting the occurrence of the event or events shall be filed: 

(1) the admission of a new general partner; 
(2) the withdrawal of a general partner; or 
(3) the continuation of the business under Section 801 after an event of withdrawal of a 
general partner. 

(c) A general partner who becomes aware that any statement in a certificate of limited 
partnership was false when made or that any arrangements or other facts described have 
changed, making the certificate inaccurate in any respect, shall promptly amend the certificate. 
(d) A certificate of limited partnership may be amended at any time for any other proper purpose 
the general partners determine. 
(e) No person has any liability because an amendment to a certificate of limited partnership has 
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not been filed to reflect the occurrence of any event referred to in subsection (b) of this section if 
the amendment is filed within the 30-day period specified in subsection (b). 
(f) A restated certificate of limited partnership may be executed and filed in the same manner as 
a certificate of amendment. 
 
SECTION 203. CANCELLATION OF CERTIFICATE. A certificate of limited partnership 
shall be cancelled upon the dissolution and the commencement of winding up of the partnership 
or at any other time there are no limited partners. A certificate of cancellation shall be filed in the 
office of the Secretary of State and set forth: 

(1) the name of the limited partnership; 
(2) the date of filing of its certificate of limited partnership; 
(3) the reason for filing the certificate of cancellation; 
(4) the effective date (which shall be a date certain) of cancellation if it is not to be 
effective upon the filing of the certificate; and 
(5) any other information the general partners filing the certificate determine. 

 
SECTION 204. EXECUTION OF CERTIFICATES. 
(a) Each certificate required by this Article to be filed in the office of the Secretary of State shall 
be executed in the following manner: 

(1) an original certificate of limited partnership must be signed by all general partners; 
(2) a certificate of amendment must be signed by at least one general partner and by each 
other general partner designated in the certificate as a new general partner; and 
(3) a certificate of cancellation must be signed by all general partners;. 

(b) Any person may sign a certificate by an attorney-in-fact, but a power of attorney to sign a 
certificate relating to the admission of a general partner must specifically describe the admission. 
(c) The execution of a certificate by a general partner constitutes an affirmation under the 
penalties of perjury that the facts stated therein are true. 
 
SECTION 205. EXECUTION BY JUDICIAL ACT. If a person required by Section 204 to 
execute a any certificate fails or refuses to do so, any other person who is adversely affected by 
the failure or refusal, may petition the [designate the appropriate court] to direct the execution of 
the certificate. If the court finds that it is proper for the certificate to be executed and that any 
person so designated has failed or refused to execute the certificate, it shall order the Secretary of 
State to record an appropriate certificate. 
 
SECTION 206. FILING IN OFFICE OF SECRETARY OF STATE. 
(a) Two signed copies of the certificate of limited partnership and of any certificates of 
amendment or cancellation (or of any judicial decree of amendment or cancellation) shall be 
delivered to the Secretary of State. A person who executes a certificate as an agent or fiduciary 
need not exhibit evidence of his [or her] authority as a prerequisite to filing. Unless the Secretary 
of State finds that any certificate does not conform to law, upon receipt of all filing fees required 
by law he [or she] shall: 

(1) endorse on each duplicate original the word "Filed" and the day, month and year of 
the filing thereof; 
(2) file one duplicate original in his [or her] office; and 
(3) return the other duplicate original to the person who filed it or his [or her] 
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representative. 
(b) Upon the filing of a certificate of amendment (or judicial decree of amendment) in the office 
of the Secretary of State, the certificate of limited partnership shall be amended as set forth 
therein, and upon the effective date of a certificate of cancellation (or a judicial decree thereof), 
the certificate of limited partnership is cancelled. 
 
SECTION 207. LIABILITY FOR FALSE STATEMENT IN CERTIFICATE. If any 
certificate of limited partnership or certificate of amendment or cancellation contains a false 
statement, one who suffers loss by reliance on the statement may recover damages for the loss 
from: 

(1) any person who executes the certificate, or causes another to execute it on his behalf, 
and knew, and any general partner who knew or should have known, the statement to be 
false at the time the certificate was executed; and 
(2) any general partner who thereafter knows or should have known that any arrangement 
or other fact described in the certificate has changed, making the statement inaccurate in 
any respect within a sufficient time before the statement was relied upon reasonably to 
have enabled that general partner to cancel or amend the certificate, or to file a petition 
for its cancellation or amendment under Section 205. 

 
SECTION 208. SCOPE OF NOTICE. The fact that a certificate of limited partnership is on 
file in the office of the Secretary of State is notice that the partnership is a limited partnership 
and the persons designated therein as general partners are general partners, but it is not notice of 
any other fact. 
 
SECTION 209. DELIVERY OF CERTIFICATES TO LIMITED PARTNERS. Upon the 
return by the Secretary of State pursuant to Section 206 of a certificate marked "Filed", the 
general partners shall promptly deliver or mail a copy of the certificate of limited partnership and 
each certificate of amendment or cancellation to each limited partner unless the partnership 
agreement provides otherwise. 
 

ARTICLE 3 
LIMITED PARTNERS 

 
SECTION 301. ADMISSION OF LIMITED PARTNERS. 
(a) A person becomes a limited partner: 

(1) at the time the limited partnership is formed; or 
(2) at any later time specified in the records of the limited partnership for becoming a 
limited partner. 

(b) After the filing of a limited partnership's original certificate of limited partnership, a person 
may be admitted as an additional limited partner: 

(1) in the case of a person acquiring a partnership interest directly from the limited 
partnership, upon compliance with the partnership agreement or, if the partnership 
agreement does not so provide, upon the written consent of all partners; and 
(2) in the case of an assignee of a partnership interest of a partner who has the power, as 
provided in Section 704, to grant the assignee the right to become a limited partner, upon 
the exercise of that power and compliance with any conditions limiting the grant or 
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exercise of the power. 
 
SECTION 302. VOTING. Subject to Section 303, the partnership agreement may grant to all or 
a specified group of the limited partners the right to vote (on a per capita or other basis) upon any 
matter. 
 
SECTION 303. LIABILITY TO THIRD PARTIES. 
(a) Except as provided in subsection (d), a limited partner is not liable for the obligations of a 
limited partnership unless he [or she] is also a general partner or, in addition to the exercise of 
his [or her] rights and powers as a limited partner, he [or she] participates in the control of the 
business. However, if the limited partner participates in the control of the business, he [or she] is 
liable only to persons who transact business with the limited partnership reasonably believing, 
based upon the limited partner's conduct, that the limited partner is a general partner. 
(b) A limited partner does not participate in the control of the business within the meaning of 
subsection (a) solely by doing one or more of the following: 

(1) being a contractor for or an agent or employee of the limited partnership or of a 
general partner or being an officer, director, or shareholder of a general partner that is a 
corporation; 
(2) consulting with and advising a general partner with respect to the business of the 
limited partnership; 
(3) acting as surety for the limited partnership or guaranteeing or assuming one or more 
specific obligations of the limited partnership; 
(4) taking any action required or permitted by law to bring or pursue a derivative action 
in the right of the limited partnership;  
(5) requesting or attending a meeting of partners; 
(6) proposing, approving, or disapproving, by voting or otherwise, one or more of the 
following matters: 

(i) the dissolution and winding up of the limited partnership; 
(ii) the sale, exchange, lease, mortgage, pledge, or other transfer of all or 
substantially all of the assets of the limited partnership; 
(iii) the incurrence of indebtedness by the limited partnership other than in the 
ordinary course of its business; 
(iv) a change in the nature of the business;  
(v) the admission or removal of a general partner.; 
(vi) the admission or removal of a limited partner; 
(vii) a transaction involving an actual or potential conflict of interest between a 
general partner and the limited partnership or the limited partners; 
(viii) an amendment to the partnership agreement or certificate of limited 
partnership; or 
(ix) matters related to the business of the limited partnership not otherwise 
enumerated in this subsection (b), which the partnership agreement states in 
writing may be subject to the approval or disapproval of limited partners; 

(7) winding up the limited partnership pursuant to Section 803; or 
(8) exercising any right or power permitted to limited partners under this [Act] and not 
specifically enumerated in this subsection (b). 

(c) The enumeration in subsection (b) does not mean that the possession or exercise of any other 



 218 Back to Top Back to the Summary of Contents 

powers by a limited partner constitutes participation by him [or her] in the business of the limited 
partnership. 
(d) A limited partner who knowingly permits his [or her] name to be used in the name of the 
limited partnership, except under circumstances permitted by Section 102(2), is liable to 
creditors who extend credit to the limited partnership without actual knowledge that the limited 
partner is not a general partner. 
 
SECTION 304. PERSON ERRONEOUSLY BELIEVING HIMSELF [OR HERSELF] 
LIMITED PARTNER. 
(a) Except as provided in subsection (b), a person who makes a contribution to a business 
enterprise and erroneously but in good faith believes that he [or she] has become a limited 
partner in the enterprise is not a general partner in the enterprise and is not bound by its 
obligations by reason of making the contribution, receiving distributions from the enterprise, or 
exercising any rights of a limited partner, if, on ascertaining the mistake, he [or she]: 

(1) causes an appropriate certificate of limited partnership or a certificate of amendment 
to be executed and filed; or 
(2) withdraws from future equity participation in the enterprise by executing and filing in 
the office of the Secretary of State a certificate declaring withdrawal under this section. 

(b) A person who makes a contribution of the kind described in subsection (a) is liable as a 
general partner to any third party who transacts business with the enterprise (i) before the person 
withdraws and an appropriate certificate is filed to show withdrawal, or (ii) before an appropriate 
certificate is filed to show that he [or she] is not a general partner, but in either case only if the 
third party actually believed in good faith that the person was a general partner at the time of the 
transaction. 
 
SECTION 305. INFORMATION. Each limited partner has the right to: 

(1) inspect and copy any of the partnership records required to be maintained by Section 
105; and 
(2) obtain from the general partners from time to time upon reasonable demand (i) true 
and full information regarding the state of the business and financial condition of the 
limited partnership, (ii) promptly after becoming available, a copy of the limited 
partnership's federal, state and local income tax returns for each year, and (iii) other 
information regarding the affairs of the limited partnership as is just and reasonable. 

 
SECTION 306.  PERSON ERRONEOUSLY BELIEVING SELF TO BE LIMITED 
PARTNER. 
(a)  Except as otherwise provided in subsection (b), a person that makes an investment in a 
business enterprise and erroneously but in good faith believes that the person has become a 
limited partner in the enterprise is not liable for the enterprise’s obligations by reason of making 
the investment, receiving distributions from the enterprise, or exercising any rights of or 
appropriate to a limited partner, if, on ascertaining the mistake, the person: 

(1) causes an appropriate certificate of limited partnership, amendment, or statement of 
correction to be signed and delivered to the [Secretary of State] for filing; or 
(2) withdraws from future participation as an owner in the enterprise by signing and 
delivering to the [Secretary of State] for filing a statement of withdrawal under this 
section. 
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(b)  A person that makes an investment described in subsection (a) is liable to the same extent as 
a general partner to any third party that enters into a transaction with the enterprise, believing in 
good faith that the person is a general partner, before the [Secretary of State] files a statement of 
withdrawal, certificate of limited partnership, amendment, or statement of correction to show 
that the person is not a general partner. 
(c)  If a person makes a diligent effort in good faith to comply with subsection (a)(1) and is 
unable to cause the appropriate certificate of limited partnership, amendment, or statement of 
correction to be signed and delivered to the [Secretary of State] for filing, the person has the right 
to withdraw from the enterprise pursuant to subsection (a)(2) even if the withdrawal would 
otherwise breach an agreement with others that are or have agreed to become co-owners of the 
enterprise. 
 
 

ARTICLE 4 
GENERAL PARTNERS 

 
SECTION 401. ADMISSION OF ADDITIONAL GENERAL PARTNERS. After the filing 
of a limited partnership's original certificate of limited partnership, additional general partners 
may be admitted as provided in writing in the partnership agreement or, if the partnership 
agreement does not provide in writing for the admission of additional general partners, with the 
written consent of all partners. 
 
SECTION 402. EVENTS OF WITHDRAWAL. Except as approved by the specific written 
consent of all partners at the time, a person ceases to be a general partner of a limited partnership 
upon the happening of any of the following events: 

(1) the general partner withdraws from the limited partnership as provided in Section 
602; 
(2) the general partner ceases to be a member of the limited partnership as provided in 
Section 702; 
(3) the general partner is removed as a general partner in accordance with the partnership 
agreement; 
(4) unless otherwise provided in writing in the partnership agreement, the general partner:  

(i) makes an assignment for the benefit of creditors;  
(ii) files a voluntary petition in bankruptcy;  
(iii) is adjudicated a bankrupt or insolvent;  
(iv) files a petition or answer seeking for himself [or herself] any reorganization, 
arrangement, composition, readjustment, liquidation, dissolution or similar relief 
under any statute, law, or regulation;  
(v) files an answer or other pleading admitting or failing to contest the material 
allegations of a petition filed against him [or her] in any proceeding of this nature; 
or  
(vi) seeks, consents to, or acquiesces in the appointment of a trustee, receiver, or 
liquidator of the general partner or of all or any substantial part of his [or her] 
properties; 

(5) unless otherwise provided in writing in the partnership agreement, [120] days after the 
commencement of any proceeding against the general partner seeking reorganization, 
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arrangement, composition, readjustment, liquidation, dissolution or similar relief under 
any statute, law, or regulation, the proceeding has not been dismissed, or if within [90] 
days after the appointment without his [or her] consent or acquiescence of a trustee, 
receiver, or liquidator of the general partner or of all or any substantial part of his [or her] 
properties, the appointment is not vacated or stayed or within [90] days after the 
expiration of any such stay, the appointment is not vacated; 
(6) in the case of a general partner who is a natural person, 

(i) his [or her] death; or 
(ii) the entry of an order by a court of competent jurisdiction adjudicating 
him [or her] incompetent to manage his [or her] person or his [or her] 
estate; 

(7) in the case of a general partner who is acting as a general partner by virtue of being a 
trustee of a trust, the termination of the trust (but not merely the substitution of a new 
trustee); 
(8) in the case of a general partner that is a separate partnership, the dissolution and 
commencement of winding up of the separate partnership; 
(9) in the case of a general partner that is a corporation, the filing of a certificate of 
dissolution, or its equivalent, for the corporation or the revocation of its charter; or 
(10) in the case of an estate, the distribution by the fiduciary of the estate's entire interest 
in the partnership. 

 
SECTION 403. GENERAL POWERS AND LIABILITIES. 
(a) Except as provided in this [Act] or in the partnership agreement, a general partner of a limited 
partnership has the rights and powers and is subject to the restrictions of a partner in a 
partnership without limited partners. 
(b) Except as provided in this [Act], a general partner of a limited partnership has the liabilities 
of a partner in a partnership without limited partners to persons other than the partnership and the 
other partners. Except as provided in this [Act] or in the partnership agreement, a general partner 
of a limited partnership has the liabilities of a partner in a partnership without limited partners to 
the partnership and to the other partners. 
 
SECTION 404. CONTRIBUTIONS BY GENERAL PARTNER. A general partner of a 
limited partnership may make contributions to the partnership and share in the profits and losses 
of, and in distributions from, the limited partnership as a general partner. A general partner also 
may make contributions to and share in profits, losses, and distributions as a limited partner. A 
person who is both a general partner and a limited partner has the rights and powers, and is 
subject to the restrictions and liabilities, of a general partner and, except as provided in the 
partnership agreement, also has the powers, and is subject to the restrictions, of a limited partner 
to the extent of his [or her] participation in the partnership as a limited partner. 
 
SECTION 405. VOTING. The partnership agreement may grant to all or certain identified 
general partners the right to vote (on a per capita or any other basis), separately or with all or any 
class of the limited partners, on any matter. 
 

ARTICLE 5 
FINANCE 



 221 Back to Top Back to the Summary of Contents 

 
SECTION 501. FORM OF CONTRIBUTION. The contribution of a partner may be in cash, 
property, or services rendered, or a promissory note or other obligation to contribute cash or 
property or to perform services. 
 
SECTION 502. LIABILITY FOR CONTRIBUTION. 
(a) A promise by a limited partner to contribute to the limited partnership is not enforceable 
unless set out in a writing signed by the limited partner. 
(b) Except as provided in the partnership agreement, a partner is obligated to the limited 
partnership to perform any enforceable promise to contribute cash or property or to perform 
services, even if he [or she] is unable to perform because of death, disability, or any other reason. 
If a partner does not make the required contribution of property or services, he [or she] is 
obligated at the option of the limited partnership to contribute cash equal to that portion of the 
value, as stated in the partnership records required to be kept pursuant to Section 105, of the 
stated contribution which has not been made. 
(c) Unless otherwise provided in the partnership agreement, the obligation of a partner to make a 
contribution or return money or other property paid or distributed in violation of this [Act] may 
be compromised only by consent of all partners. Notwithstanding the compromise, a creditor of a 
limited partnership who extends credit or otherwise acts in reliance on that obligation after the 
partner signs a writing which reflects the obligation and before the amendment or cancellation 
thereof to reflect the compromise may enforce the original obligation. 
 
SECTION 503. SHARING OF PROFITS AND LOSSES. The profits and losses of a limited 
partnership shall be allocated among the partners, and among classes of partners, in the manner 
provided in writing in the partnership agreement. If the partnership agreement does not so 
provide in writing, profits and losses shall be allocated on the basis of the value, as stated in the 
partnership records required to be kept pursuant to Section 105, of the contributions made by 
each partner to the extent they have been received by the partnership and have not been returned. 
 
SECTION 504. SHARING OF DISTRIBUTIONS. Distributions of cash or other assets of a 
limited partnership shall be allocated among the partners and among classes of partners in the 
manner provided in writing in the partnership agreement. If the partnership agreement does not 
so provide in writing, distributions shall be made on the basis of the value, as stated in the 
partnership records required to be kept pursuant to Section 105, of the contributions made by 
each partner to the extent they have been received by the partnership and have not been returned. 

 
ARTICLE 6 

DISTRIBUTIONS AND WITHDRAWAL 
 
SECTION 601. INTERIM DISTRIBUTIONS. Except as provided in this Article, a partner is 
entitled to receive distributions from a limited partnership before his [or her] withdrawal from 
the limited partnership and before the dissolution and winding up thereof to the extent and at the 
times or upon the happening of the events specified in the partnership agreement. 
 
SECTION 602. WITHDRAWAL OF GENERAL PARTNER. A general partner may 
withdraw from a limited partnership at any time by giving written notice to the other partners, 
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but if the withdrawal violates the partnership agreement, the limited partnership may recover 
from the withdrawing general partner damages for breach of the partnership agreement and 
offset the damages against the amount otherwise distributable to him [or her]. 
 
SECTION 603. WITHDRAWAL OF LIMITED PARTNER. A limited partner may withdraw 
from a limited partnership at the time or upon the happening of events specified in writing in the 
partnership agreement. If the agreement does not specify in writing the time or the events upon 
the happening of which a limited partner may withdraw or a definite time for the dissolution and 
winding up of the limited partnership, a limited partner may withdraw upon not less than six 
months' prior written notice to each general partner at his [or her] address on the books of the 
limited partnership at its office in this State. 
 
SECTION 604. DISTRIBUTION UPON WITHDRAWAL. Except as provided in this 
Article, upon withdrawal any withdrawing partner is entitled to receive any distribution to which 
he [or she] is entitled under the partnership agreement and, if not otherwise provided in the 
agreement, he [or she] is entitled to receive, within a reasonable time after withdrawal, the fair 
value of his [or her] interest in the limited partnership as of the date of withdrawal based upon 
his [or her] right to share in distributions from the limited partnership. 
 
SECTION 605. DISTRIBUTION IN KIND. Except as provided in writing in the partnership 
agreement, a partner, regardless of the nature of his [or her] contribution, has no right to demand 
and receive any distribution from a limited partnership in any form other than cash. Except as 
provided in writing in the partnership agreement, a partner may not be compelled to accept a 
distribution of any asset in kind from a limited partnership to the extent that the percentage of the 
asset distributed to him [or her] exceeds a percentage of that asset which is equal to the 
percentage in which he [or she] shares in distributions from the limited partnership. 
 
SECTION 606. RIGHT TO DISTRIBUTION. At the time a partner becomes entitled to 
receive a distribution, he [or she] has the status of, and is entitled to all remedies available to, a 
creditor of the limited partnership with respect to the distribution. 
 
SECTION 607. LIMITATIONS ON DISTRIBUTION. A partner may not receive a 
distribution from a limited partnership to the extent that, after giving effect to the distribution, all 
liabilities of the limited partnership, other than liabilities to partners on account of their 
partnership interests, exceed the fair value of the partnership assets. 
 
SECTION 608. LIABILITY UPON RETURN OF CONTRIBUTION. 
(a) If a partner has received the return of any part of his [or her] contribution without violation of 
the partnership agreement or this [Act], he [or she] is liable to the limited partnership for a period 
of one year thereafter for the amount of the returned contribution, but only to the extent 
necessary to discharge the limited partnership's liabilities to creditors who extended credit to the 
limited partnership during the period the contribution was held by the partnership. 
(b) If a partner has received the return of any part of his [or her] contribution in violation of the 
partnership agreement or this [Act], he [or she] is liable to the limited partnership for a period of 
six years thereafter for the amount of the contribution wrongfully returned. 
(c) A partner receives a return of his [or her] contribution to the extent that a distribution to him 
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[or her] reduces his [or her] share of the fair value of the net assets of the limited partnership 
below the value, as set forth in the partnership records required to be kept pursuant to Section 
105, of his contribution which has not been distributed to him [or her]. 
 

ARTICLE 7 
ASSIGNMENT OF PARTNERSHIP INTERESTS 

 
SECTION 701. NATURE OF PARTNERSHIP INTEREST. A partnership interest is 
personal property. 
 
SECTION 702. ASSIGNMENT OF PARTNERSHIP INTEREST. Except as provided in the 
partnership agreement, a partnership interest is assignable in whole or in part. An assignment of 
a partnership interest does not dissolve a limited partnership or entitle the assignee to become or 
to exercise any rights of a partner. An assignment entitles the assignee to receive, to the extent 
assigned, only the distribution to which the assignor would be entitled. Except as provided in the 
partnership agreement, a partner ceases to be a partner upon assignment of all his [or her] 
partnership interest. 
 
SECTION 703. RIGHTS OF CREDITOR. On application to a court of competent jurisdiction 
by any judgment creditor of a partner, the court may charge the partnership interest of the partner 
with payment of the unsatisfied amount of the judgment with interest. To the extent so charged, 
the judgment creditor has only the rights of an assignee of the partnership interest. This [Act] 
does not deprive any partner of the benefit of any exemption laws applicable to his [or her] 
partnership interest. 
 
SECTION 704. RIGHT OF ASSIGNEE TO BECOME LIMITED PARTNER. 
(a) An assignee of a partnership interest, including an assignee of a general partner, may become 
a limited partner if and to the extent that (i) the assignor gives the assignee that right in 
accordance with authority described in the partnership agreement, or (ii) all other partners 
consent. 
(b) An assignee who has become a limited partner has, to the extent assigned, the rights and 
powers, and is subject to the restrictions and liabilities, of a limited partner under the partnership 
agreement and this [Act]. An assignee who becomes a limited partner also is liable for the 
obligations of his [or her] assignor to make and return contributions as provided in Articles 5 and 
6. However, the assignee is not obligated for liabilities unknown to the assignee at the time he 
[or she] became a limited partner. 
(c) If an assignee of a partnership interest becomes a limited partner, the assignor is not released 
from his [or her] liability to the limited partnership under Sections 207 and 502. 
 
SECTION 705. POWER OF ESTATE OF DECEASED OR INCOMPETENT PARTNER. 
If a partner who is an individual dies or a court of competent jurisdiction adjudges him [or her] to 
be incompetent to manage his [or her] person or his [or her] property, the partner's executor, 
administrator, guardian, conservator, or other legal representative may exercise all the partner's 
rights for the purpose of settling his [or her] estate or administering his [or her] property, 
including any power the partner had to give an assignee the right to become a limited partner. If 
a partner is a corporation, trust, or other entity and is dissolved or terminated, the powers of that 
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partner may be exercised by its legal representative or successor. 
 

ARTICLE 8 
DISSOLUTION 

 
SECTION 801. NONJUDICIAL DISSOLUTION. A limited partnership is dissolved and its 
affairs shall be wound up upon the happening of the first to occur of the following: 

(1) at the time specified in the certificate of limited partnership; 
(2) upon the happening of events specified in writing in the partnership agreement; 
(3) written consent of all partners; 
(4) an event of withdrawal of a general partner unless at the time there is at least one 
other general partner and the written provisions of the partnership agreement permit the 
business of the limited partnership to be carried on by the remaining general partner and 
that partner does so, but the limited partnership is not dissolved and is not required to be 
wound up by reason of any event of withdrawal, if, within 90 days after the withdrawal, 
all partners agree in writing to continue the business of the limited partnership and to the 
appointment of one or more additional general partners if necessary or desired; or 
(5) entry of a decree of judicial dissolution under Section 802. 

 
SECTION 802. JUDICIAL DISSOLUTION. On application by or for a partner the [designate 
the appropriate court] court may decree dissolution of a limited partnership whenever it is not 
reasonably practicable to carry on the business in conformity with the partnership agreement. 
 
SECTION 803. WINDING UP. Except as provided in the partnership agreement, the general 
partners who have not wrongfully dissolved a limited partnership or, if none, the limited 
partners, may wind up the limited partnership's affairs; but the [designate the appropriate court] 
court may wind up the limited partnership's affairs upon application of any partner, his [or her] 
legal representative, or assignee. 
 
SECTION 804. DISTRIBUTION OF ASSETS. Upon the winding up of a limited partnership, 
the assets shall be distributed as follows: 

(1) to creditors, including partners who are creditors, to the extent permitted by law, in 
satisfaction of liabilities of the limited partnership other than liabilities for distributions to 
partners under Section 601 or 604; 
(2) except as provided in the partnership agreement, to partners and former partners in 
satisfaction of liabilities for distributions under Section 601 or 604; and 
(3) except as provided in the partnership agreement, to partners first for the return of their 
contributions and secondly respecting their partnership interests, in the proportions in 
which the partners share in distributions. 

 
ARTICLE 9 

FOREIGN LIMITED PARTNERSHIPS 
 
SECTION 901. LAW GOVERNING. Subject to the Constitution of this State, (i) the laws of 
the state under which a foreign limited partnership is organized govern its organization and 
internal affairs and the liability of its limited partners, and (ii) a foreign limited partnership may 
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not be denied registration by reason of any difference between those laws and the laws of this 
State. 
 
SECTION 902. REGISTRATION. Before transacting business in this State, a foreign limited 
partnership shall register with the Secretary of State. In order to register, a foreign limited 
partnership shall submit to the Secretary of State, in duplicate, an application for registration as a 
foreign limited partnership, signed and sworn to by a general partner and setting forth: 

(1) the name of the foreign limited partnership and, if different, the name under which it 
proposes to register and transact business in this State; 
(2) the State and date of its formation; 
(3) the name and address of any agent for service of process on the foreign limited 
partnership whom the foreign limited partnership elects to appoint; the agent must be an 
individual resident of this State, a domestic corporation, or a foreign corporation having a 
place of business in, and authorized to do business in, this State; 
(4) a statement that the Secretary of State is appointed the agent of the foreign limited 
partnership for service of process if no agent has been appointed under paragraph (3) or, 
if appointed, the agent's authority has been revoked or if the agent cannot be found or 
served with the exercise of reasonable diligence; 
(5) the address of the office required to be maintained in the State state of its organization 
by the laws of that state or, if not so required, of the principal office of the foreign limited 
partnership;  
(6) the name and business address of each general partner; and 
(7) the address of the office at which is kept a list of the names and addresses of the 
limited partners and their capital contributions, together with an undertaking by the 
foreign limited partnership to keep those records until the foreign limited partnership's 
registration in this State is cancelled or withdrawn. 

 
SECTION 903. ISSUANCE OF REGISTRATION. 
(a) If the Secretary of State finds that an application for registration conforms to law and all 
requisite fees have been paid, he [or she] shall: 

(1) endorse on the application the word "Filed," and the month, day and year of the filing 
thereof; 
(2) file in his [or her] office a duplicate original of the application; and 
(3) issue a certificate of registration to transact business in this State. 

(b) The certificate of registration, together with a duplicate original of the application, shall be 
returned to the person who filed the application or his [or her] representative. 
 
SECTION 904. NAME. A foreign limited partnership may register with the Secretary of State 
under any name, whether or not it is the name under which it is registered in its state of 
organization, that includes without abbreviation the words "limited partnership" and that could 
be registered by a domestic limited partnership. 
 
SECTION 905. CHANGES AND AMENDMENTS. If any statement in the application for 
registration of a foreign limited partnership was false when made or any arrangements or other 
facts described have changed, making the application inaccurate in any respect, the foreign 
limited partnership shall promptly file in the office of the Secretary of State a certificate, signed 
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and sworn to by a general partner, correcting such statement. 
 
SECTION 906. CANCELLATION OF REGISTRATION. A foreign limited partnership may 
cancel its registration by filing with the Secretary of State a certificate of cancellation signed and 
sworn to by a general partner. A cancellation does not terminate the authority of the Secretary of 
State to accept service of process on the foreign limited partnership with respect to [claims for 
relief] [causes of action] arising out of the transactions of business in this State. 
 
SECTION 907. TRANSACTION OF BUSINESS WITHOUT REGISTRATION. 
(a) A foreign limited partnership transacting business in this State may not maintain any action, 
suit, or proceeding in any court of this State until it has registered in this State. 
(b) The failure of a foreign limited partnership to register in this State does not impair the 
validity of any contract or act of the foreign limited partnership or prevent the foreign limited 
partnership from defending any action, suit, or proceeding in any court of this State. 
(c) A limited partner of a foreign limited partnership is not liable as a general partner of the 
foreign limited partnership solely by reason of having transacted business in this State without 
registration. 
(d) A foreign limited partnership, by transacting business in this State without registration, 
appoints the Secretary of State as its agent for service of process with respect to [claims for 
relief] [causes of action] arising out of the transaction of business in this State. 
 
SECTION 908. ACTION BY [APPROPRIATE OFFICIAL]. The [designate the appropriate 
official] may bring an action to restrain a foreign limited partnership from transacting business in 
this State in violation of this Article. 
 

ARTICLE 10 
DERIVATIVE ACTIONS 

 
SECTION 1001. RIGHT OF ACTION. A limited partner may bring an action in the right of a 
limited partnership to recover a judgment in its favor if general partners with authority to do so 
have refused to bring the action or if an effort to cause those general partners to bring the action 
is not likely to succeed. 
 
SECTION 1002. PROPER PLAINTIFF. In a derivative action, the plaintiff must be a partner 
at the time of bringing the action and (i) must have been a partner at the time of the transaction of 
which he [or she] complains or (ii) his [or her] status as a partner must have devolved upon him 
[or her] by operation of law or pursuant to the terms of the partnership agreement from a person 
who was a partner at the time of the transaction. 
 
SECTION 1003. PLEADING. In a derivative action, the complaint shall set forth with 
particularity the effort of the plaintiff to secure initiation of the action by a general partner or the 
reasons for not making the effort. 
 
SECTION 1004. EXPENSES. If a derivative action is successful, in whole or in part, or if 
anything is received by the plaintiff as a result of a judgment, compromise or settlement of an 
action or claim, the court may award the plaintiff reasonable expenses, including reasonable 
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attorney's fees, and shall direct him [or her] to remit to the limited partnership the remainder of 
those proceeds received by him [or her]. 
 

ARTICLE 11 
MISCELLANEOUS 

 
SECTION 1101. CONSTRUCTION AND APPLICATION. This [Act] shall be so applied 
and construed to effectuate its general purpose to make uniform the law with respect to the 
subject of this [Act] among states enacting it. 
 
SECTION 1102. SHORT TITLE. This [Act] may be cited as the Uniform Limited Partnership 
Act. 
 
SECTION 1103. SEVERABILITY. If any provision of this [Act] or its application to any 
person or circumstance is held invalid, the invalidity does not affect other provisions or 
applications of the [Act] which can be given effect without the invalid provision or application, 
and to this end the provisions of this [Act] are severable. 
 
SECTION 1104. EFFECTIVE DATE, EXTENDED EFFECTIVE DATE AND REPEAL. 
Except as set forth below, the effective date of this [Act] is __________ and the following acts 
[list prior existing limited partnership acts] are hereby repealed: 

(1) The existing provisions for execution and filing of certificates of limited partnerships 
and amendments thereunder and cancellations thereof continue in effect until [specify 
time required to create central filing system], the extended effective date, and Sections 
102, 103, 104, 105, 201, 202, 203, 204 and 206 are not effective until the extended 
effective date. 
(2) Section 402, specifying the conditions under which a general partner ceases to be a 
member of a limited partnership, is not effective until the extended effective date, and the 
applicable provisions of existing law continue to govern until the extended effective date. 
(3) Sections 501, 502 and 608 apply only to contributions and distributions made after the 
effective date of this [Act]. 
(4) Section 704 applies only to assignments made after the effective date of this [Act]. 
(5) Article 9, dealing with registration of foreign limited partnerships, is not effective 
until the extended effective date. 
(6) Unless otherwise agreed by the partners, the applicable provisions of existing law 
governing allocation of profits and losses (rather than the provisions of Section 503), 
distributions to a withdrawing partner (rather than the provisions of Section 604), and 
distribution of assets upon the winding up of a limited partnership (rather than the 
provisions of Section 804) govern limited partnerships formed before the effective date of 
this [Act]. 

 
SECTION 1105. RULES FOR CASES NOT PROVIDED FOR IN THIS [ACT]. In any case 
not provided for in this [Act] the provisions of the Uniform Partnership Act govern. 
 
SECTION 1106. SAVINGS CLAUSE. The repeal of any statutory provision by this [Act] does 
not impair, or otherwise affect, the organization or the continued existence of a limited 



 228 Back to Top Back to the Summary of Contents 

partnership existing at the effective date of this [Act], nor does the repeal of any existing 
statutory provision by this [Act] impair any contract or affect any right accrued before the 
effective date of this [Act] 
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ARTICLE 1 
GENERAL PROVISIONS 

 
SECTION 101.  SHORT TITLE.  This [act] may be cited as the Uniform Limited Liability 
Company Act. 
 
SECTION 102.  DEFINITIONS.  In this [act]: 
(1) “Certificate of organization” means the certificate required by Section 201.  The term 

includes the certificate as amended or restated. 
(2) “Contribution”, except in the phrase “right of contribution”, means property or a benefit 

described in Section 402 which is provided by a person to a limited liability company to 
become a member or in the person’s capacity as a member. 

(3) “Debtor in bankruptcy” means a person that is the subject of: 
(A) an order for relief under Title 11 of the United States Code or a comparable order under a 

successor statute of general application; or 
(B) a comparable order under federal, state, or foreign law governing insolvency. 

(4) “Distribution” means a transfer of money or other property from a limited liability company 
to a person on account of a transferable interest or in the person’s capacity as a member.  The 
term: 
(A) includes: 

(i) a redemption or other purchase by a limited liability company of a transferable 
interest; and 

(ii) a transfer to a member in return for the member’s relinquishment of any right to 
participate as a member in the management or conduct of the company’s activities 
and affairs or to have access to records or other information concerning the 
company’s activities and affairs; and 

(B) does not include amounts constituting reasonable compensation for present or past 
service or payments made in the ordinary course of business under a bona fide retirement 
plan or other bona fide benefits program. 

(5) “Foreign limited liability company” means an unincorporated entity formed under the law of 
a jurisdiction other than this state which would be a limited liability company if formed 
under the law of this state. 

(6) “Jurisdiction”, used to refer to a political entity, means the United States, a state, a foreign 
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county, or a political subdivision of a foreign country. 
(7) “Jurisdiction of formation” means the jurisdiction whose law governs the internal affairs of 

an entity. 
(8) “Limited liability company”, except in the phrase “foreign limited liability company” and in 

[Article] 10, means an entity formed under this [act] or which becomes subject to this [act] 
under [Article] 10 or Section 110. 

(9) “Manager” means a person that under the operating agreement of a manager- managed 
limited liability company is responsible, alone or in concert with others, for performing the 
management functions stated in Section 407(c). 

(10) “Manager-managed limited liability company” means a limited liability company that 
qualifies under Section 407(a). 

(11) “Member” means a person that: 
(A) has become a member of a limited liability company under Section 401 or was a member 

in a company when the company became subject to this [act] under Section 110; and 
(B) has not dissociated under Section 602. 

(12) “Member-managed limited liability company” means a limited liability company that is not 
a manager-managed limited liability company. 

(13) “Operating agreement” means the agreement, whether or not referred to as an operating 
agreement and whether oral, implied, in a record, or in any combination thereof, of all the 
members of a limited liability company, including a sole member, concerning the matters 
described in Section 105(a).  The term includes the agreement as amended or restated. 

(14) “Organizer” means a person that acts under Section 201 to form a limited liability company. 
(15) “Person” means an individual, business corporation, nonprofit corporation, partnership, 

limited partnership, limited liability company, [general cooperative association,] limited 
cooperative association, unincorporated nonprofit association, statutory trust, business trust, 
common-law business trust, estate, trust, association, joint venture, public corporation, 
government or governmental subdivision, agency, or instrumentality, or any other legal or 
commercial entity. 

(16) “Principal office” means the principal executive office of a limited liability company or 
foreign limited liability company, whether or not the office is located in this state. 

(17) “Property” means all property, whether real, personal, or mixed or tangible or intangible, or 
any right or interest therein. 

(18) “Record”, used as a noun, means information that is inscribed on a tangible medium or that 
is stored in an electronic or other medium and is retrievable in perceivable form. 

(19) “Registered agent” means an agent of a limited liability company or foreign limited liability 
company which is authorized to receive service of any process, notice, or demand required or 
permitted by law to be served on the company. 

(20) “Registered foreign limited liability company” means a foreign limited liability company 
that is registered to do business in this state pursuant to a statement of registration filed by 
the [Secretary of State]. 

(21) “Sign” means, with present intent to authenticate or adopt a record: 
(A) to execute or adopt a tangible symbol; or 
(B) to attach to or logically associate with the record an electronic symbol, sound, or process. 

(22) “State” means a state of the United States, the District of Columbia, Puerto Rico, the United 
States Virgin Islands, or any territory or insular possession subject to the jurisdiction of the 
United States. 
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(23) “Transfer” includes: 
(A) an assignment; 
(B) a conveyance; 
(C) a sale; 
(D) a lease; 
(E) an encumbrance, including a mortgage or security interest; 
(F) a gift; and 
(G) a transfer by operation of law. 

(24) “Transferable interest” means the right, as initially owned by a person in the person’s 
capacity as a member, to receive distributions from a limited liability company, whether or 
not the person remains a member or continues to own any part of the right.  The term applies 
to any fraction of the interest, by whomever owned. 

(25) “Transferee” means a person to which all or part of a transferable interest has been 
transferred, whether or not the transferor is a member.  The term includes a person that owns 
a transferable interest under Section 603(a)(3). 

 
SECTION 103.  KNOWLEDGE; NOTICE. 
(a) A person knows a fact if the person: 

(1) has actual knowledge of it; or 
(2) is deemed to know it under subsection (d)(1) or law other than this [act]. 

(b) A person has notice of a fact if the person: 
(1) has reason to know the fact from all the facts known to the person at the time in question; 

or 
(2) is deemed to have notice of the fact under subsection (d)(2). 

(c) Subject to Section 210(f), a person notifies another person of a fact by taking steps 
reasonably required to inform the other person in ordinary course, whether or not those steps 
cause the other person to know the fact. 

(d) A person not a member is deemed: 
(1) to know of a limitation on authority to transfer real property as provided in Section 

302(g); and 
(2) to have notice of a limited liability company’s: 

(A) dissolution 90 days after a statement of dissolution under Section 702(b)(2)(A) 
becomes effective; 

(B) termination 90 days after a statement of termination under Section 702(b)(2)(F) 
becomes effective; and 

(C) participation in a merger, interest exchange, conversion, or domestication, 90 days 
after articles of merger, interest exchange, conversion, or domestication under 
[Article] 10 become effective. 

 
SECTION 104.  GOVERNING LAW.  The law of this state governs: 

(1) the internal affairs of a limited liability company; and 
(2) the liability of a member as member and a manager as manager for a debt, obligation, or 

other liability of a limited liability company. 
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SECTION 105.  OPERATING AGREEMENT; SCOPE, FUNCTION, AND 
LIMITATIONS. 
(a) Except as otherwise provided in subsections (c) and (d), the operating agreement governs: 

(1) relations among the members as members and between the members and the limited 
liability company; 

(2) the rights and duties under this [act] of a person in the capacity of manager; 
(3) the activities and affairs of the company and the conduct of those activities and affairs; 

and 
(4) the means and conditions for amending the operating agreement. 

(b) To the extent the operating agreement does not provide for a matter described in subsection 
(a), this [act] governs the matter. 

(c) An operating agreement may not: 
(1) vary the law applicable under Section 104; 
(2) vary a limited liability company’s capacity under Section 109 to sue and be sued in its 

own name; 
(3) vary any requirement, procedure, or other provision of this [act] pertaining to: 

(A) registered agents; or 
(B) the [Secretary of State], including provisions pertaining to records authorized or 

required to be delivered to the [Secretary of State] for filing under this [act]; 
(4) vary the provisions of Section 204; 
(5) alter or eliminate the duty of loyalty or the duty of care, except as otherwise provided in 

subsection (d); 
(6) eliminate the contractual obligation of good faith and fair dealing under Section 409(d), 

but the operating agreement may prescribe the standards, if not manifestly unreasonable, 
by which the performance of the obligation is to be measured; 

(7) relieve or exonerate a person from liability for conduct involving bad faith, willful or 
intentional misconduct, or knowing violation of law; 

(8) unreasonably restrict the duties and rights under Section 410, but the operating  
agreement may impose reasonable restrictions on the availability and use of information 
obtained under that section and may define appropriate remedies, including liquidated 
damages, for a breach of any reasonable restriction on use; 

(9) vary the causes of dissolution specified in Section 701(a)(4); 
(10) vary the requirement to wind up the company’s activities and affairs as specified in 

Section 702(a), (b)(1), and (e); 
(11) unreasonably restrict the right of a member to maintain an action under [Article] 8; 
(12) vary the provisions of Section 805, but the operating agreement may provide that the 

company may not have a special litigation committee; 
(13) vary the right of a member to approve a merger, interest exchange, conversion, or 

domestication under Section 1023(a)(2), 1033(a)(2), 1043(a)(2), or 1053(a)(2); 
(14) vary the required contents of a plan of merger under Section 1022(a), plan of interest 

exchange under Section 1032(a), plan of conversion under Section 1042(a), or plan of 
domestication under Section 1052(a); or 

(15) except as otherwise provided in Sections 106 and 107(b), restrict the rights under this 
[act] of a person other than a member or manager. 

(d) Subject to subsection (c)(7), without limiting other terms that may be included in an 
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operating agreement, the following rules apply: 
(1) The operating agreement may: 

(A) specify the method by which a specific act or transaction that would otherwise violate 
the duty of loyalty may be authorized or ratified by one or more disinterested and 
independent persons after full disclosure of all material facts; and 

(B) alter the prohibition in Section 405(a)(2) so that the prohibition requires only that the 
company’s total assets not be less than the sum of its total liabilities.   

(2) To the extent the operating agreement of a member-managed limited liability company 
expressly relieves a member of a responsibility that the member otherwise would have 
under this [act] and imposes the responsibility on one or more other members, the 
agreement also may eliminate or limit any fiduciary duty of the member relieved of the 
responsibility which would have pertained to the responsibility.   

(3) If not manifestly unreasonable, the operating agreement may: 
(A) alter or eliminate the aspects of the duty of loyalty stated in Section 409(b) and (i); 
(B) identify specific types or categories of activities that do not violate the duty of 

loyalty; 
(C) alter the duty of care, but may not authorize conduct involving bad faith, willful or 

intentional misconduct, or knowing violation of law; and 
(D) alter or eliminate any other fiduciary duty. 

(e) The court shall decide as a matter of law whether a term of an operating agreement is 
manifestly unreasonable under subsection (c)(6) or (d)(3).  The court: 
(1) shall make its determination as of the time the challenged term became part of the 

operating agreement and by considering only circumstances existing at that time; and 
(2) may invalidate the term only if, in light of the purposes, activities, and affairs of the 

limited liability company, it is readily apparent that: 
(A) the objective of the term is unreasonable; or 
(B) the term is an unreasonable means to achieve the term’s objective. 

 
SECTION 106.  OPERATING AGREEMENT; EFFECT ON LIMITED LIABILITY 
COMPANY AND PERSON BECOMING MEMBER; PREFORMATION AGREEMENT. 
(a) A limited liability company is bound by and may enforce the operating agreement, whether or 

not the company has itself manifested assent to the operating agreement. 
(b) A person that becomes a member is deemed to assent to the operating agreement. 
(c) Two or more persons intending to become the initial members of a limited liability company 

may make an agreement providing that upon the formation of the company the agreement 
will become the operating agreement.  One person intending to become the initial member of 
a limited liability company may assent to terms providing that upon the formation of the 
company the terms will become the operating agreement. 

 
SECTION 107.  OPERATING AGREEMENT; EFFECT ON THIRD PARTIES AND 
RELATIONSHIP TO RECORDS EFFECTIVE ON BEHALF OF LIMITED LIABILITY 
COMPANY. 
(a) An operating agreement may specify that its amendment requires the approval of a person 

that is not a party to the agreement or the satisfaction of a condition.  An amendment is 
ineffective if its adoption does not include the required approval or satisfy the specified 
condition. 
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(b) The obligations of a limited liability company and its members to a person in the person’s 
capacity as a transferee or a person dissociated as a member are governed by the operating 
agreement.  Subject only to a court order issued under Section 503(b)(2) to effectuate a 
charging order, an amendment to the operating agreement made after a person becomes a 
transferee or is dissociated as a member: 
(1) is effective with regard to any debt, obligation, or other liability of the limited liability 

company or its members to the person in the person’s capacity as a transferee or person 
dissociated as a member; and 

(2) is not effective to the extent the amendment imposes a new debt, obligation, or other 
liability on the transferee or person dissociated as a member. 

(c) If a record delivered by a limited liability company to the [Secretary of State] for filing 
becomes effective and contains a provision that would be ineffective under Section 105(c) or 
(d)(3) if contained in the operating agreement, the provision is ineffective in the record. 

(d) Subject to subsection (c), if a record delivered by a limited liability company to the 
[Secretary of State] for filing becomes effective and conflicts with a provision of the 
operating agreement: 
(1) the agreement prevails as to members, persons dissociated as members, transferees, and 

managers; and 
(2) the record prevails as to other persons to the extent they reasonably rely on the record. 

 
SECTION 108.  NATURE, PURPOSE, AND DURATION OF LIMITED LIABILITY 
COMPANY. 
(a) A limited liability company is an entity distinct from its member or members. 
(b) A limited liability company may have any lawful purpose, regardless of whether for profit. 
(c) A limited liability company has perpetual duration. 
 
SECTION 109.  POWERS.  A limited liability company has the capacity to sue and be sued in 
its own name and the power to do all things necessary or convenient to carry on its activities and 
affairs. 
 
SECTION 110.  APPLICATION TO EXISTING RELATIONSHIPS. 
(a) Before [all-inclusive date], this [act] governs only: 

(1) a limited liability company formed on or after [the effective date of this [act]]; and 
(2) except as otherwise provided in subsection (c), a limited liability company formed before 

[the effective date of this [act]] which elects, in the manner provided in its operating 
agreement or by law for amending the operating agreement, to be subject to this [act]. 

(b) Except as otherwise provided in subsection (c), on and after [all-inclusive date] this [act] 
governs all limited liability companies. 

(c) For purposes of applying this [act] to a limited liability company formed before [the effective 
date of this [act]]: 
(1) the company’s articles of organization are deemed to be the company’s certificate of 

organization; and 
(2) for purposes of applying Section 102(10) and subject to Section 107(d), language in the 

company’s articles of organization designating the company’s management structure 
operates as if that language were in the operating agreement. 
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SECTION 111.  SUPPLEMENTAL PRINCIPLES OF LAW.  Unless displaced by particular 
provisions of this [act], the principles of law and equity supplement this [act]. 
 
SECTION 112.  PERMITTED NAMES. 
(a) The name of a limited liability company must contain the phrase “limited liability company” 

or “limited company” or the abbreviation “L.L.C.”, “LLC”, “L.C.”, or “LC”. “Limited” may 
be abbreviated as “Ltd.”, and “company” may be abbreviated as “Co.”. 

(b) Except as otherwise provided in subsection (d), the name of a limited liability company, and 
the name under which a foreign limited liability company may register to do business in this 
state, must be distinguishable on the records of the [Secretary of State] from any: 
(1) name of an existing person whose formation required the filing of a record by the 

[Secretary of State] and which is not at the time administratively dissolved; 
(2) name of a limited liability partnership whose statement of qualification is in effect; 
(3) name under which a person is registered to do business in this state by the filing of a 

record by the [Secretary of State]; 
(4) name reserved under Section 113 or other law of this state providing for the reservation of 

a name by the filing of a record by the [Secretary of State]; 
(5) name registered under Section 114 or other law of this state providing for the registration 

of a name by the filing of a record by the [Secretary of State]; and 
(6) name registered under [this state’s assumed or fictitious name statute]. 

(c) If a person consents in a record to the use of its name and submits an undertaking in a form 
satisfactory to the [Secretary of State] to change its name to a name that is distinguishable on 
the records of the [Secretary of State] from any name in any category of names in subsection 
(b), the name of the consenting person may be used by the person to which the consent was 
given. 

(d) Except as otherwise provided in subsection (e), in determining whether a name is the same as 
or not distinguishable on the records of the [Secretary of State] from the name of another 
person, words, phrases, or abbreviations indicating a type of person, such as “corporation”, 
“corp.”, “incorporated”, “Inc.”, “professional corporation”, “P.C.”, “PC”, “professional 
association”, “P.A.”, “PA”, “Limited”, “Ltd.”, “limited partnership”, “L.P.”, “LP”, “limited 
liability partnership”, “L.L.P.”, “LLP”, “registered limited liability partnership”, “R.L.L.P.”, 
“RLLP”, “limited liability limited partnership”, “L.L.L.P.”, “LLLP”, “registered limited 
liability limited partnership”, “R.L.L.L.P.”, “RLLLP”, “limited liability company”, “L.L.C.”, 
“LLC”, “limited cooperative association”, “limited cooperative”, or “L.C.A.”, or “LCA” may 
not be taken into account. 

(e) A person may consent in a record to the use of a name that is not distinguishable on the 
records of the [Secretary of State] from its name except for the addition of a word, phrase, or 
abbreviation indicating the type of person as provided in subsection (d).  In such a case, the 
person need not change its name pursuant to subsection (c). 

(f) The name of a limited liability company or foreign limited liability company may not contain 
the words [insert prohibited word or words that may be used only with approval by an 
appropriate state agency]. 

(g) A limited liability company or foreign limited liability company may use a name that is not 
distinguishable from a name described in subsection (b)(1) through (6) if the company 
delivers to the [Secretary of State] a certified copy of a final judgment of a court of 
competent jurisdiction establishing the right of the company to use the name in this state. 
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SECTION 113.  RESERVATION OF NAME. 
(a) A person may reserve the exclusive use of a name that complies with Section 112 by 

delivering an application to the [Secretary of State] for filing.  The application must state the 
name and address of the applicant and the name to be reserved.  If the [Secretary of State] 
finds that the name is available, the [Secretary of State] shall reserve the name for the 
applicant’s exclusive use for [120] days. 

(b) The owner of a reserved name may transfer the reservation to another person by delivering to 
the [Secretary of State] a signed notice in a record of the transfer which states the name and 
address of the person to which the reservation is being transferred. 

 
SECTION 114.  REGISTRATION OF NAME.   
(a) A foreign limited liability company not registered to do business in this state under [Article] 9 

may register its name, or an alternate name adopted pursuant to Section 906, if the name is 
distinguishable on the records of the [Secretary of State] from the names that are not 
available under Section 112. 

(b) To register its name or an alternate name adopted pursuant to Section 906, a foreign limited 
liability company must deliver to the [Secretary of State] for filing an application stating the 
company’s name, the jurisdiction and date of its formation, and any alternate name adopted 
pursuant to Section 906.  If the [Secretary of State] finds that the name applied for is 
available, the [Secretary of State] shall register the name for the applicant’s exclusive use. 

(c) The registration of a name under this section is effective for [one year] after the date of 
registration. 

(d) A foreign limited liability company whose name registration is effective may renew the 
registration for successive [one-year] periods by delivering, not earlier than [three months] 
before the expiration of the registration, to the [Secretary of State] for filing a renewal 
application that complies with this section.  When filed, the renewal application renews the 
registration for a succeeding [one-year] period. 

(e) A foreign limited liability company whose name registration is effective may register as a 
foreign limited liability company under the registered name or consent in a signed record to 
the use of that name by another person that is not an individual. 

 
SECTION 115.  REGISTERED AGENT. 
(a) Each limited liability company and each registered foreign limited liability company shall 

designate and maintain a registered agent in this state.  The designation of a registered agent 
is an affirmation of fact by the limited liability company or registered foreign limited liability 
company that the agent has consented to serve. 

(b) A registered agent for a limited liability company or registered foreign limited liability 
company must have a place of business in this state. 

(c) The only duties under this [act] of a registered agent that has complied with this [act] are: 
(1) to forward to the limited liability company or registered foreign limited liability company 

at the address most recently supplied to the agent by the company or foreign company 
any process, notice, or demand pertaining to the company or foreign company which is 
served on or received by the agent; 

(2) if the registered agent resigns, to provide the notice required by Section 117(c) to the 
company or foreign company at the address most recently supplied to the agent by the 
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company or foreign company; and 
(3) to keep current the information with respect to the agent in the certificate of organization 

or foreign registration statement. 
 
SECTION 116.  CHANGE OF REGISTERED AGENT OR ADDRESS FOR 
REGISTERED AGENT BY LIMITED LIABILITY COMPANY. 
(a) A limited liability company or registered foreign limited liability company may change its 

registered agent or the address of its registered agent by delivering to the [Secretary of State] 
for filing a statement of change that states: 
(1) the name of the company or foreign company; and 
(2) the information that is to be in effect as a result of the filing of the statement of change. 

(b) The members or managers of a limited liability company need not approve the delivery to the 
[Secretary of State] filing of: 
(1) a statement of change under this section; or 
(2) a similar filing changing the registered agent or registered office, if any, of the company 

in any other jurisdiction. 
(c) A statement of change under this section designating a new registered agent is an affirmation 

of fact by the limited liability company or registered foreign limited liability company that 
the agent has consented to serve. 

(d) As an alternative to using the procedure in this section, a limited liability company may 
amend its certificate of organization. 

 
SECTION 117.  RESIGNATION OF REGISTERED AGENT. 
(a) A registered agent may resign as an agent for a limited liability company or registered foreign 

limited liability company by delivering to the [Secretary of State] for filing a statement of 
resignation that states: 
(1) the name of the company or foreign company; 
(2) the name of the agent; 
(3) that the agent resigns from serving as registered agent for the company or foreign 

company; and 
(4) the address of the company or foreign company to which the agent will send the notice 

required by subsection (c). 
(b) A statement of resignation takes effect on the earlier of: 

(1) the 31st day after the day on which it is filed by the [Secretary of State]; or 
(2) the designation of a new registered agent for the limited liability company or registered 

foreign limited liability company. 
(c) A registered agent promptly shall furnish to the limited liability company or registered foreign 

limited liability company notice in a record of the date on which a statement of resignation 
was filed. 

(d) When a statement of resignation takes effect, the registered agent ceases to have 
responsibility under this [act] for any matter thereafter tendered to it as agent for the limited 
liability company or registered foreign limited liability company.  The resignation does not 
affect any contractual rights the company or foreign company has against the agent or that 
the agent has against the company or foreign company. 

(e) A registered agent may resign with respect to a limited liability company or registered foreign 
limited liability company whether or not the company or foreign company is in good 
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standing. 
 
SECTION 118.  CHANGE OF NAME OR ADDRESS BY REGISTERED AGENT. 
(a) If a registered agent changes its name or address, the agent may deliver to the [Secretary of 

State] for filing a statement of change that states: 
(1) the name of the limited liability company or registered foreign limited liability company 

represented by the registered agent; 
(2) the name of the agent as currently shown in the records of the [Secretary of State] for the 

company or foreign company; 
(3) if the name of the agent has changed, its new name; and 
(4) if the address of the agent has changed, its new address. 

(b) A registered agent promptly shall furnish notice to the represented limited liability company 
or registered foreign limited liability company of the filing by the [Secretary of State] of the 
statement of change and the changes made by the statement. 

 
SECTION 119.  SERVICE OF PROCESS, NOTICE, OR DEMAND. 
(a) A limited liability company or registered foreign limited liability company may be served 

with any process, notice, or demand required or permitted by law by serving its registered 
agent. 

(b) If a limited liability company or registered foreign limited liability company ceases to have a 
registered agent, or if its registered agent cannot with reasonable diligence be served, the 
company or foreign company may be served by registered or certified mail, return receipt 
requested, or by similar commercial delivery service, addressed to the company or foreign 
company at its principal office.  The address of the principal office must be as shown on the 
company’s or foreign company’s most recent [annual] [biennial] report filed by the 
[Secretary of State].  Service is effected under this subsection on the earliest of: 
(1) the date the company or foreign company receives the mail or delivery by the commercial 

delivery service; 
(2) the date shown on the return receipt, if signed by the company or foreign company; or 
(3) five days after its deposit with the United States Postal Service, or with the commercial 

delivery service, if correctly addressed and with sufficient postage or payment. 
(c) If process, notice, or demand cannot be served on a limited liability company or registered 

foreign limited liability company pursuant to subsection (a) or (b), service may be made by 
handing a copy to the individual in charge of any regular place of business or activity of the 
company or foreign company if the individual served is not a plaintiff in the action. 

(d) Service of process, notice, or demand on a registered agent must be in a written record. 
(e) Service of process, notice, or demand may be made by other means under law other than this 

[act]. 
 
SECTION 120.  DELIVERY OF RECORD. 
(a) Except as otherwise provided in this [act], permissible means of delivery of a record include 

delivery by hand, mail, conventional commercial practice, and electronic transmission. 
(b) Delivery to the [Secretary of State] is effective only when a record is received by the 

[Secretary of State]. 
 
SECTION 121.  RESERVATION OF POWER TO AMEND OR REPEAL.  The [legislature 
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of this state] has power to amend or repeal all or part of this [act] at any time, and all limited 
liability companies and foreign limited liability companies subject to this [act] are governed by 
the amendment or repeal. 
 

ARTICLE 2 
FORMATION; CERTIFICATE OF ORGANIZATION AND OTHER FILINGS 

 
SECTION 201.  FORMATION OF LIMITED LIABILITY COMPANY; CERTIFICATE 
OF ORGANIZATION. 
(a) One or more persons may act as organizers to form a limited liability company by delivering 

to the [Secretary of State] for filing a certificate of organization. 
(b) A certificate of organization must state: 

(1) the name of the limited liability company, which must comply with Section 112; 
(2) the street and mailing addresses of the company’s principal office; and 
(3) the name and street and mailing addresses in this state of the company’s registered agent. 

(c) A certificate of organization may contain statements as to matters other than those required by 
subsection (b), but may not vary or otherwise affect the provisions specified in Section 
105(c) and (d) in a manner inconsistent with that section.  However, a statement in a 
certificate of organization is not effective as a statement of authority. 

(d) A limited liability company is formed when the certificate of organization becomes effective 
and at least one person has become a member. 

 
SECTION 202.  AMENDMENT OR RESTATEMENT OF CERTIFICATE OF 
ORGANIZATION. 
(a) A certificate of organization may be amended or restated at any time. 
(b) To amend its certificate of organization, a limited liability company must deliver to the 

[Secretary of State] for filing an amendment stating: 
(1) the name of the company; 
(2) the date of filing of its initial certificate; and 
(3) the text of the amendment. 

(c) To restate its certificate of organization, a limited liability company must deliver to the 
[Secretary of State] for filing a restatement, designated as such in its heading. 

(d) If a member of a member-managed limited liability company, or a manager of a manager-
managed limited liability company, knows that any information in a filed certificate of 
organization was inaccurate when the certificate was filed or has become inaccurate due to 
changed circumstances, the member or manager shall promptly: 
(1) cause the certificate to be amended; or 
(2) if appropriate, deliver to the [Secretary of State] for filing a statement of change under 

Section 116 or a statement of correction under Section 209. 
 
SECTION 203.  SIGNING OF RECORDS TO BE DELIVERED FOR FILING TO 
[SECRETARY OF STATE]. 
(a) A record delivered to the [Secretary of State] for filing pursuant to this [act] must be signed as 

follows: 
(1) Except as otherwise provided in paragraphs (2) and (3), a record signed by a limited 

liability company must be signed by a person authorized by the company. 
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(2) A company’s initial certificate of organization must be signed by at least one person 
acting as an organizer. 

(3) A record delivered on behalf of a dissolved company that has no member must be signed 
by the person winding up the company’s activities and affairs under Section 702(c) or a 
person appointed under Section 702(d) to wind up the activities and affairs. 

(4) A statement of denial by a person under Section 303 must be signed by that person. 
(5) Any other record delivered on behalf of a person to the [Secretary of State] for filing must 

be signed by that person. 
(b) A record delivered for filing under this [act] may be signed by an agent. Whenever this [act] 

requires a particular individual to sign a record and the individual is deceased or 
incompetent, the record may be signed by a legal representative of the individual. 

(c) A person that signs a record as an agent or legal representative affirms as a fact that the 
person is authorized to sign the record. 

 
SECTION 204.  SIGNING AND FILING PURSUANT TO JUDICIAL ORDER. 
(a) If a person required by this [act] to sign a record or deliver a record to the [Secretary of State] 

for filing under this [act] does not do so, any other person that is aggrieved may petition [the 
appropriate court] to order: 
(1) the person to sign the record; 
(2) the person to deliver the record to the [Secretary of State] for filing; or 
(3) the [Secretary of State] to file the record unsigned. 

(b) If a petitioner under subsection (a) is not the limited liability company or foreign limited 
liability company to which the record pertains, the petitioner shall make the company or 
foreign company a party to the action. 

(c) A record filed under subsection (a)(3) is effective without being signed. 
 
SECTION 205.  LIABILITY FOR INACCURATE INFORMATION IN FILED RECORD. 
(a) If a record delivered to the [Secretary of State] for filing under this [act] and filed by the 

[Secretary of State] contains inaccurate information, a person that suffers loss by reliance on 
the information may recover damages for the loss from: 
(1) a person that signed the record, or caused another to sign it on the person’s behalf, and 

knew the information to be inaccurate at the time the record was signed; and 
(2) subject to subsection (b), a member of a member-managed limited liability company or a 

manager of a manager-managed limited liability company if: 
(A) the record was delivered for filing on behalf of the company; and 
(B) the member or manager knew or had notice of the inaccuracy for a reasonably 

sufficient time before the information was relied upon so that, before the reliance, the 
member or manager reasonably could have: 
(i) effected an amendment under Section 202; 
(ii) filed a petition under Section 204; or 
(iii) delivered to the [Secretary of State] for filing a statement of change under 

Section 116 or a statement of correction under Section 209. 
(b) To the extent the operating agreement of a member-managed limited liability company 

expressly relieves a member of responsibility for maintaining the accuracy of information 
contained in records delivered on behalf of the company to the [Secretary of State] for filing 
under this [act] and imposes that responsibility on one or more other members, the liability 
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stated in subsection (a)(2) applies to those other members and not to the member that the 
operating agreement relieves of the responsibility. 

(c) An individual who signs a record authorized or required to be filed under this [act] affirms 
under penalty of perjury that the information stated in the record is accurate. 

 
SECTION 206.  FILING REQUIREMENTS. 
(a) To be filed by the [Secretary of State] pursuant to this [act], a record must be received by the 

[Secretary of State], comply with this [act], and satisfy the following: 
(1) The filing of the record must be required or permitted by this [act]. 
(2) The record must be physically delivered in written form unless and to the extent the 

[Secretary of State] permits electronic delivery of records. 
(3) The words in the record must be in English, and numbers must be in Arabic or Roman 

numerals, but the name of an entity need not be in English if written in English letters or 
Arabic or Roman numerals. 

(4) The record must be signed by a person authorized or required under this [act] to sign the 
record. 

(5) The record must state the name and capacity, if any, of each individual who signed it, 
either on behalf of the individual or the person authorized or required to sign the record, 
but need not contain a seal, attestation, acknowledgment, or verification. 

(b) If law other than this [act] prohibits the disclosure by the [Secretary of State] of information 
contained in a record delivered to the [Secretary of State] for filing, the [Secretary of State] 
shall file the record if the record otherwise complies with this [act] but may redact the 
information. 

(c) When a record is delivered to the [Secretary of State] for filing, any fee required under this 
[act] and any fee, tax, interest, or penalty required to be paid under this [act] or law other 
than this [act] must be paid in a manner permitted by the [Secretary of State] or by that law. 

(d) The [Secretary of State] may require that a record delivered in written form be accompanied 
by an identical or conformed copy. 

(e) The [Secretary of State] may provide forms for filings required or permitted to be made by 
this [act], but, except as otherwise provided in subsection (f), their use is not required. 

(f) The [Secretary of State] may require that a cover sheet for a filing be on a form prescribed by 
the [Secretary of State]. 

 
SECTION 207.  EFFECTIVE DATE AND TIME.  Except as otherwise provided in Section 
208 and subject to Section 209(d), a record filed under this [act] is effective: 

(1) on the date and at the time of its filing by the [Secretary of State], as provided in Section 
210(b); 

(2) on the date of filing and at the time specified in the record as its effective time, if later 
than the time under paragraph (1); 

(3) at a specified delayed effective date and time, which may not be more than 90 days after 
the date of filing; or 

(4) if a delayed effective date is specified, but no time is specified, at 12:01 a.m. on the date 
specified, which may not be more than 90 days after the date of filing. 

 
SECTION 208.  WITHDRAWAL OF FILED RECORD BEFORE EFFECTIVENESS. 
(a) Except as otherwise provided in Sections 1024, 1034, 1044, and 1054, a record delivered to 
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the [Secretary of State] for filing may be withdrawn before it takes effect by delivering to the 
[Secretary of State] for filing a statement of withdrawal. 

(b) A statement of withdrawal must: 
(1) be signed by each person that signed the record being withdrawn, except as otherwise 

agreed by those persons; 
(2) identify the record to be withdrawn; and 
(3) if signed by fewer than all the persons that signed the record being withdrawn, state that 

the record is withdrawn in accordance with the agreement of all the persons that signed 
the record. 

(c) On filing by the [Secretary of State] of a statement of withdrawal, the action or transaction 
evidenced by the original record does not take effect. 

 
SECTION 209.  CORRECTING FILED RECORD. 
(a) A person on whose behalf a filed record was delivered to the [Secretary of State] for filing 

may correct the record if: 
(1) the record at the time of filing was inaccurate; 
(2) the record was defectively signed; or 
(3) the electronic transmission of the record to the [Secretary of State] was defective. 

(b) To correct a filed record, a person on whose behalf the record was delivered to the [Secretary 
of State] must deliver to the [Secretary of State] for filing a statement of correction. 

(c) A statement of correction: 
(1) may not state a delayed effective date; 
(2) must be signed by the person correcting the filed record; 
(3) must identify the filed record to be corrected; 
(4) must specify the inaccuracy or defect to be corrected; and 
(5) must correct the inaccuracy or defect. 

(d) A statement of correction is effective as of the effective date of the filed record that it corrects 
except for purposes of Section 103(d) and as to persons relying on the uncorrected filed 
record and adversely affected by the correction.  For those purposes and as to those persons, 
the statement of correction is effective when filed. 

 
SECTION 210.  DUTY OF [SECRETARY OF STATE] TO FILE; REVIEW OF 
REFUSAL TO FILE; DELIVERY OF RECORD BY [SECRETARY OF STATE]. 
(a) The [Secretary of State] shall file a record delivered to the [Secretary of State] for filing 

which satisfies this [act].  The duty of the [Secretary of State] under this section is 
ministerial. 

(b) When the [Secretary of State] files a record, the [Secretary of State] shall record it as filed on 
the date and at the time of its delivery.  After filing a record, the [Secretary of State] shall 
deliver to the person that submitted the record a copy of the record with an acknowledgment 
of the date and time of filing and, in the case of a statement of denial, also to the limited 
liability company to which the statement pertains. 

(c) If the [Secretary of State] refuses to file a record, the [Secretary of State] shall, not later than 
[15] business days after the record is delivered: 
(1) return the record or notify the person that submitted the record of the refusal; and 
(2) provide a brief explanation in a record of the reason for the refusal. 

(d) If the [Secretary of State] refuses to file a record, the person that submitted the record may 
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petition [the appropriate court] to compel filing of the record.  The record and the explanation 
of the [Secretary of State] of the refusal to file must be attached to the petition.  The court 
may decide the matter in a summary proceeding. 

(e) The filing of or refusal to file a record does not: 
(1) affect the validity or invalidity of the record in whole or in part; or 
(2) create a presumption that the information contained in the record is correct or incorrect. 

(f) Except as otherwise provided by Section 119 or by law other than this [act], the [Secretary of 
State] may deliver any record to a person by delivering it: 
(1) in person to the person that submitted it; 
(2) to the address of the person’s registered agent; 
(3) to the principal office of the person; or 
(4) to another address the person provides to the [Secretary of State] for delivery. 

 
SECTION 211.  CERTIFICATE OF GOOD STANDING OR REGISTRATION. 
(a) On request of any person, the [Secretary of State] shall issue a certificate of good standing for 

a limited liability company or a certificate of registration for a registered foreign limited 
liability company. 

(b) A certificate under subsection (a) must state: 
(1) the limited liability company’s name or the registered foreign limited liability company’s 

name used in this state; 
(2) in the case of a limited liability company: 

(A) that a certificate of organization has been filed and has taken effect; 
(B) the date the certificate became effective; 
(C) the period of the company’s duration if the records of the [Secretary of State] reflect 

that its period of duration is less than perpetual; and 
(D) that: 

(i) no statement of dissolution, statement of administrative dissolution, or statement 
of termination has been filed; 

(ii) the records of the [Secretary to State] do not otherwise reflect that the company 
has been dissolved or terminated; and 

(iii) a proceeding is not pending under Section 708; 
(3) in the case of a registered foreign limited liability company, that it is registered to do 

business in this state; 
(4) that all fees, taxes, interest, and penalties owed to this state by the limited liability 

company or foreign limited liability company and collected through the [Secretary of 
State] have been paid, if: 
(A) payment is reflected in the records of the [Secretary of State]; and 
(B) nonpayment affects the good standing or registration of the company or foreign 

company; 
(5) that the most recent [annual] [biennial] report required by Section 212 has been delivered 

to the [Secretary of State] for filing; and 
(6) other facts reflected in the records of the [Secretary of State] pertaining to the limited 

liability company or foreign limited liability company which the person requesting the 
certificate reasonably requests. 

(c) Subject to any qualification stated in the certificate, a certificate issued by the [Secretary of 
State] under subsection (a) may be relied on as conclusive evidence of the facts stated in the 



 247 Back to Top Back to the Summary of Contents 

certificate. 
 
SECTION 212. [ANNUAL] [BIENNIAL] REPORT FOR [SECRETARY OF STATE]. 
(a) A limited liability company or registered foreign limited liability company shall deliver to the 

[Secretary of State] for filing [an annual] [a biennial] report that states: 
(1) the name of the company or foreign company; 
(2) the name and street and mailing addresses of its registered agent in this state; 
(3) the street and mailing addresses of its principal office; 
(4) if the company is member managed, the name of at least one member; 
(5) if the company is manager managed, the name of at least one manager; and 
(6) in the case of a foreign company, its jurisdiction of formation and any alternate name 

adopted under Section 906(a). 
(b) Information in the [annual] [biennial] report must be current as of the date the report is signed 

by the limited liability company or registered foreign limited liability company. 
(c) The first [annual] [biennial] report must be delivered to the [Secretary of State] for filing after 

[January 1] and before [April 1] of the year following the calendar year in which the limited 
liability company’s certificate of organization became effective or the registered foreign 
limited liability company registered to do business in this state.  Subsequent [annual] 
[biennial] reports must be delivered to the [Secretary of State] for filing after [January 1] and 
before [April 1] of each [second] calendar year thereafter. 

(d) If [an annual] [a biennial] report does not contain the information required by this section, the 
[Secretary of State] promptly shall notify the reporting limited liability company or registered 
foreign limited liability company in a record and return the report for correction. 

(e) If [an annual] [a biennial] report contains the name or address of a registered agent which 
differs from the information shown in the records of the [Secretary of State] immediately 
before the report becomes effective, the differing information in the report is considered a 
statement of change under Section 116. 

 
ARTICLE 3 

RELATIONS OF MEMBERS AND MANAGERS TO PERSONS DEALING WITH 
LIMITED LIABILITY COMPANY 

 
SECTION 301.  NO AGENCY POWER OF MEMBER AS MEMBER. 
(a) A member is not an agent of a limited liability company solely by reason of being a member. 
(b) A person’s status as a member does not prevent or restrict law other than this [act] from 

imposing liability on a limited liability company because of the person’s conduct. 
 
SECTION 302.  STATEMENT OF LIMITED LIABILITY COMPANY AUTHORITY. 
(a) A limited liability company may deliver to the [Secretary of State] for filing a statement of 

authority.  The statement: 
(1) must include the name of the company and the name and street and mailing addresses of 

its registered agent; 
(2) with respect to any position that exists in or with respect to the company, may state the 

authority, or limitations on the authority, of all persons holding the position to: 
(A) sign an instrument transferring real property held in the name of the company; or 
(B) enter into other transactions on behalf of, or otherwise act for or bind, the company; 
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and 
(3) may state the authority, or limitations on the authority, of a specific person to: 

(A) sign an instrument transferring real property held in the name of the company; or 
(B) enter into other transactions on behalf of, or otherwise act for or bind, the company. 

(b) To amend or cancel a statement of authority filed by the [Secretary of State], a limited 
liability company must deliver to the [Secretary of State] for filing an amendment or 
cancellation stating: 
(1) the name of the company; 
(2) the name and street and mailing addresses of the company’s registered agent; 
(3) the date the statement being affected became effective; and 
(4) the contents of the amendment or a declaration that the statement is canceled. 

(c) A statement of authority affects only the power of a person to bind a limited liability company 
to persons that are not members. 

(d) Subject to subsection (c) and Section 103(d), and except as otherwise provided in subsections 
(f), (g), and (h), a limitation on the authority of a person or a position contained in an 
effective statement of authority is not by itself evidence of any person’s knowledge or notice 
of the limitation. 

(e) Subject to subsection (c), a grant of authority not pertaining to transfers of real property and 
contained in an effective statement of authority is conclusive in favor of a person that gives 
value in reliance on the grant, except to the extent that when the person gives value: 
(1) the person has knowledge to the contrary; 
(2) the statement has been canceled or restrictively amended under subsection (b); or 
(3) a limitation on the grant is contained in another statement of authority that became 

effective after the statement containing the grant became effective. 
(f) Subject to subsection (c), an effective statement of authority that grants authority to transfer 

real property held in the name of the limited liability company, a certified copy of which 
statement is recorded in the office for recording transfers of the real property, is conclusive in 
favor of a person that gives value in reliance on the grant without knowledge to the contrary, 
except to the extent that when the person gives value: 
(1) the statement has been canceled or restrictively amended under subsection (b), and a 

certified copy of the cancellation or restrictive amendment has been recorded in the office 
for recording transfers of the real property; or 

(2) a limitation on the grant is contained in another statement of authority that became 
effective after the statement containing the grant became effective, and a certified copy of 
the later-effective statement is recorded in the office for recording transfers of the real 
property. 

(g) Subject to subsection (c), if a certified copy of an effective statement containing a limitation 
on the authority to transfer real property held in the name of a limited liability company is 
recorded in the office for recording transfers of that real property, all persons are deemed to 
know of the limitation. 

(h) Subject to subsection (i), an effective statement of dissolution or termination is a cancellation 
of any filed statement of authority for the purposes of subsection (f) and is a limitation on 
authority for the purposes of subsection (g). 

(i) After a statement of dissolution becomes effective, a limited liability company may deliver to 
the [Secretary of State] for filing and, if appropriate, may record a statement of authority that 
is designated as a post-dissolution statement of authority.  The statement operates as provided 
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in subsections (f) and (g). 
(j) Unless earlier canceled, an effective statement of authority is canceled by operation of law 

five years after the date on which the statement, or its most recent amendment, becomes 
effective.  This cancellation operates without need for any recording under subsection (f) or 
(g). 

(k) An effective statement of denial operates as a restrictive amendment under this section and 
may be recorded by certified copy for purposes of subsection (f)(1). 

 
SECTION 303.  STATEMENT OF DENIAL.  A person named in a filed statement of authority 
granting that person authority may deliver to the [Secretary of State] for filing a statement of 
denial that: 

(1) provides the name of the limited liability company and the caption of the statement of 
authority to which the statement of denial pertains; and 

(2) denies the grant of authority. 
 
SECTION 304.  LIABILITY OF MEMBERS AND MANAGERS. 
(a) A debt, obligation, or other liability of a limited liability company is solely the debt, 

obligation, or other liability of the company.  A member or manager is not personally liable, 
directly or indirectly, by way of contribution or otherwise, for a debt, obligation, or other 
liability of the company solely by reason of being or acting as a member or manager.  This 
subsection applies regardless of the dissolution of the company. 

(b) The failure of a limited liability company to observe formalities relating to the exercise of its 
powers or management of its activities and affairs is not a ground for imposing liability on a 
member or manager for a debt, obligation, or other liability of the company. 

 
ARTICLE 4 

RELATIONS OF MEMBERS TO EACH OTHER AND TO LIMITED LIABILITY 
COMPANY 

 
SECTION 401.  BECOMING MEMBER. 
(a) If a limited liability company is to have only one member upon formation, the person 

becomes a member as agreed by that person and the organizer of the company.  That person 
and the organizer may be, but need not be, different persons.  If different, the organizer acts 
on behalf of the initial member. 

(b) If a limited liability company is to have more than one member upon formation, those 
persons become members as agreed by the persons before the formation of the company.  
The organizer acts on behalf of the persons in forming the company and may be, but need not 
be, one of the persons. 

(c) After formation of a limited liability company, a person becomes a member: 
(1) as provided in the operating agreement; 
(2) as the result of a transaction effective under [Article] 10; 
(3) with the affirmative vote or consent of all the members; or 
(4) as provided in Section 701(a)(3). 

(d) A person may become a member without: 
(1) acquiring a transferable interest; or 
(2) making or being obligated to make a contribution to the limited liability company. 
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SECTION 402.  FORM OF CONTRIBUTION.  A contribution may consist of property 
transferred to, services performed for, or another benefit provided to the limited liability 
company or an agreement to transfer property to, perform services for, or provide another benefit 
to the company. 
 
SECTION 403.  LIABILITY FOR CONTRIBUTIONS. 
(a) A person’s obligation to make a contribution to a limited liability company is not excused by 

the person’s death, disability, termination, or other inability to perform personally. 
(b) If a person does not fulfill an obligation to make a contribution other than money, the person 

is obligated at the option of the limited liability company to contribute money equal to the 
value of the part of the contribution which has not been made. 

(c) The obligation of a person to make a contribution may be compromised only by the 
affirmative vote or consent of all the members.  If a creditor of a limited liability company 
extends credit or otherwise acts in reliance on an obligation described in subsection (a) 
without knowledge or notice of a compromise under this subsection, the creditor may enforce 
the obligation. 

 
SECTION 404.  SHARING OF AND RIGHT TO DISTRIBUTIONS BEFORE 
DISSOLUTION. 
(a) Any distribution made by a limited liability company before its dissolution and winding up 

must be in equal shares among members and persons dissociated as members, except to the 
extent necessary to comply with a transfer effective under Section 502 or charging order in 
effect under Section 503. 

(b) A person has a right to a distribution before the dissolution and winding up of a limited 
liability company only if the company decides to make an interim distribution.  A person’s 
dissociation does not entitle the person to a distribution. 

(c) A person does not have a right to demand or receive a distribution from a limited liability 
company in any form other than money.  Except as otherwise provided in Section 707(d), a 
company may distribute an asset in kind only if each part of the asset is fungible with each 
other part and each person receives a percentage of the asset equal in value to the person’s 
share of distributions. 

(d) If a member or transferee becomes entitled to receive a distribution, the member or transferee 
has the status of, and is entitled to all remedies available to, a creditor of the limited liability 
company with respect to the distribution.  However, the company’s obligation to make a 
distribution is subject to offset for any amount owed to the company by the member or a 
person dissociated as a member on whose account the distribution is made. 

 
SECTION 405.  LIMITATIONS ON DISTRIBUTIONS. 
(a) A limited liability company may not make a distribution, including a distribution under 

Section 707, if after the distribution: 
(1) the company would not be able to pay its debts as they become due in the ordinary course 

of the company’s activities and affairs; or 
(2) the company’s total assets would be less than the sum of its total liabilities plus the 

amount that would be needed, if the company were to be dissolved and wound up at the 
time of the distribution, to satisfy the preferential rights upon dissolution and winding up 
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of members and transferees whose preferential rights are superior to the rights of persons 
receiving the distribution. 

(b) A limited liability company may base a determination that a distribution is not prohibited 
under subsection (a) on: 
(1) financial statements prepared on the basis of accounting practices and principles that are 

reasonable in the circumstances; or 
(2) a fair valuation or other method that is reasonable under the circumstances. 

(c) Except as otherwise provided in subsection (e), the effect of a distribution under subsection 
(a) is measured: 
(1) in the case of a distribution as defined in Section 102(4)(A), as of the earlier of: 

(A) the date money or other property is transferred or debt is incurred by the limited 
liability company; or 

(B) the date the person entitled to the distribution ceases to own the interest or right being 
acquired by the company in return for the distribution; 

(2) in the case of any other distribution of indebtedness, as of the date the indebtedness is 
distributed; and 

(3) in all other cases, as of the date: 
(A) the distribution is authorized, if the payment occurs not later than 120 days after that 

date; or 
(B) the payment is made, if the payment occurs more than 120 days after the distribution 

is authorized. 
(d) A limited liability company’s indebtedness to a member or transferee incurred by reason of a 

distribution made in accordance with this section is at parity with the company’s 
indebtedness to its general, unsecured creditors, except to the extent subordinated by 
agreement. 

(e) A limited liability company’s indebtedness, including indebtedness issued as a distribution, is 
not a liability for purposes of subsection (a) if the terms of the indebtedness provide that 
payment of principal and interest is made only if and to the extent that payment of a 
distribution could then be made under this section.  If the indebtedness is issued as a 
distribution, each payment of principal or interest is treated as a distribution, the effect of 
which is measured on the date the payment is made. 

(f) In measuring the effect of a distribution under Section 707, the liabilities of a dissolved 
limited liability company do not include any claim that has been disposed of under Section 
704, 705, or 706. 

 
SECTION 406.  LIABILITY FOR IMPROPER DISTRIBUTIONS.   
(a) Except as otherwise provided in subsection (b), if a member of a member-managed limited 

liability company or manager of a manager-managed limited liability company consents to a 
distribution made in violation of Section 405 and in consenting to the distribution fails to 
comply with Section 409, the member or manager is personally liable to the company for the 
amount of the distribution which exceeds the amount that could have been distributed 
without the violation of Section 405. 

(b) To the extent the operating agreement of a member-managed limited liability company 
expressly relieves a member of the authority and responsibility to consent to distributions and 
imposes that authority and responsibility on one or more other members, the liability stated 
in subsection (a) applies to the other members and not the member that the operating 
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agreement relieves of the authority and responsibility. 
(c) A person that receives a distribution knowing that the distribution violated Section 405 is 

personally liable to the limited liability company but only to the extent that the distribution 
received by the person exceeded the amount that could have been properly paid under 
Section 405. 

(d) A person against which an action is commenced because the person is liable under subsection 
(a) may: 
(1) implead any other person that is liable under subsection (a) and seek to enforce a right of 

contribution from the person; and 
(2) implead any person that received a distribution in violation of subsection (c) and seek to 

enforce a right of contribution from the person in the amount the person received in 
violation of subsection (c). 

(e) An action under this section is barred unless commenced not later than two years after the 
distribution. 

 
SECTION 407.  MANAGEMENT OF LIMITED LIABILITY COMPANY. 
(a) A limited liability company is a member-managed limited liability company unless the 

operating agreement: 
(1) expressly provides that: 

(A) the company is or will be “manager-managed”; 
(B) the company is or will be “managed by managers”; or 
(C) management of the company is or will be “vested in managers”; or 

(2) includes words of similar import. 
(b) In a member-managed limited liability company, the following rules apply: 

(1) Except as expressly provided in this [act], the management and conduct of the company 
are vested in the members. 

(2) Each member has equal rights in the management and conduct of the company’s activities 
and affairs. 

(3) A difference arising among members as to a matter in the ordinary course of the activities 
and affairs of the company may be decided by a majority of the members. 

(4) The affirmative vote or consent of all the members is required to: 
(A) undertake an act outside the ordinary course of the activities and affairs of the 

company; or 
(B) amend the operating agreement. 

(c) In a manager-managed limited liability company, the following rules apply: 
(1) Except as expressly provided in this [act], any matter relating to the activities and affairs 

of the company is decided exclusively by the manager, or, if there is more than one 
manager, by a majority of the managers. 

(2) Each manager has equal rights in the management and conduct of the company’s 
activities and affairs. 

(3) The affirmative vote or consent of all members is required to: 
(A) undertake an act outside the ordinary course of the company’s activities and affairs; 

or 
(B) amend the operating agreement. 

(4) A manager may be chosen at any time by the affirmative vote or consent of a majority of 
the members and remains a manager until a successor has been chosen, unless the 
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manager at an earlier time resigns, is removed, or dies, or, in the case of a manager that is 
not an individual, terminates.  A manager may be removed at any time by the affirmative 
vote or consent of a majority of the members without notice or cause. 

(5) A person need not be a member to be a manager, but the dissociation of a member that is 
also a manager removes the person as a manager.  If a person that is both a manager and a 
member ceases to be a manager, that cessation does not by itself dissociate the person as 
a member. 

(6) A person’s ceasing to be a manager does not discharge any debt, obligation, or other 
liability to the limited liability company or members which the person incurred while a 
manager. 

(d) An action requiring the vote or consent of members under this [act] may be taken without a 
meeting, and a member may appoint a proxy or other agent to vote, consent, or otherwise act 
for the member by signing an appointing record, personally or by the member’s agent. 

(e) The dissolution of a limited liability company does not affect the applicability of this section.  
However, a person that wrongfully causes dissolution of the company loses the right to 
participate in management as a member and a manager. 

(f) A limited liability company shall reimburse a member for an advance to the company beyond 
the amount of capital the member agreed to contribute. 

(g) A payment or advance made by a member which gives rise to a limited liability company 
obligation under subsection (f) or Section 408(a) constitutes a loan to the company which 
accrues interest from the date of the payment or advance. 

(h) A member is not entitled to remuneration for services performed for a member-managed 
limited liability company, except for reasonable compensation for services rendered in 
winding up the activities of the company. 

 
SECTION 408.  REIMBURSEMENT; INDEMNIFICATION; ADVANCEMENT; AND 
INSURANCE.   
(a) A limited liability company shall reimburse a member of a member-managed company or the 

manager of a manager-managed company for any payment made by the member or manager 
in the course of the member’s or manager’s activities on behalf of the company, if the 
member or manager complied with Sections 405, 407, and 409 in making the payment. 

(b) A limited liability company shall indemnify and hold harmless a person with respect to any 
claim or demand against the person and any debt, obligation, or other liability incurred by the 
person by reason of the person’s former or present capacity as a member or manager, if the 
claim, demand, debt, obligation, or other liability does not arise from the person’s breach of 
Section 405, 407, or 409. 

(c) In the ordinary course of its activities and affairs, a limited liability company may advance 
reasonable expenses, including attorney’s fees and costs, incurred by a person in connection 
with a claim or demand against the person by reason of the person’s former or present 
capacity as a member or manager, if the person promises to repay the company if the person 
ultimately is determined not to be entitled to be indemnified under subsection (b). 

(d) A limited liability company may purchase and maintain insurance on behalf of a member or 
manager against liability asserted against or incurred by the member or manager in that 
capacity or arising from that status even if, under Section 105(c)(7), the operating agreement 
could not eliminate or limit the person’s liability to the company for the conduct giving rise 
to the liability.   
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SECTION 409.  STANDARDS OF CONDUCT FOR MEMBERS AND MANAGERS. 
(a) A member of a member-managed limited liability company owes to the company and, subject 

to Section 801, the other members the duties of loyalty and care stated in subsections (b) and 
(c). 

(b) The fiduciary duty of loyalty of a member in a member-managed limited liability company 
includes the duties: 
(1) to account to the company and hold as trustee for it any property, profit, or benefit 

derived by the member: 
(A) in the conduct or winding up of the company’s activities and affairs; 
(B) from a use by the member of the company’s property; or 
(C) from the appropriation of a company opportunity; 

(2) to refrain from dealing with the company in the conduct or winding up of the company’s 
activities and affairs as or on behalf of a person having an interest adverse to the 
company; and 

(3) to refrain from competing with the company in the conduct of the company’s activities 
and affairs before the dissolution of the company. 

(c) The duty of care of a member of a member-managed limited liability company in the conduct 
or winding up of the company’s activities and affairs is to refrain from engaging in grossly 
negligent or reckless conduct, willful or intentional misconduct, or knowing violation of law. 

(d) A member shall discharge the duties and obligations under this [act] or under the operating 
agreement and exercise any rights consistently with the contractual obligation of good faith 
and fair dealing. 

(e) A member does not violate a duty or obligation under this [act] or under the operating 
agreement solely because the member’s conduct furthers the member’s own interest. 

(f) All the members of a member-managed limited liability company or a manager-managed 
limited liability company may authorize or ratify, after full disclosure of all material facts, a 
specific act or transaction that otherwise would violate the duty of loyalty. 

(g) It is a defense to a claim under subsection (b)(2) and any comparable claim in equity or at 
common law that the transaction was fair to the limited liability company. 

(h) If, as permitted by subsection (f) or (i)(6) or the operating agreement, a member enters into a 
transaction with the limited liability company which otherwise would be prohibited by 
subsection (b)(2), the member’s rights and obligations arising from the transaction are the 
same as those of a person that is not a member. 

(i) In a manager-managed limited liability company, the following rules apply: 
(1) Subsections (a), (b), (c), and (g) apply to the manager or managers and not the members. 
(2) The duty stated under subsection (b)(3) continues until winding up is completed. 
(3) Subsection (d) applies to managers and members. 
(4) Subsection (e) applies only to members. 
(5) The power to ratify under subsection (f) applies only to the members. 
 (6) Subject to subsection (d), a member does not have any duty to the company or to any 

other member solely by reason of being a member. 
 
SECTION 410.  RIGHTS TO INFORMATION OF MEMBER, MANAGER, AND 
PERSON DISSOCIATED AS MEMBER. 
(a) In a member-managed limited liability company, the following rules apply: 
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(1) On reasonable notice, a member may inspect and copy during regular business hours, at a 
reasonable location specified by the company, any record maintained by the company 
regarding the company’s activities, affairs, financial condition, and other circumstances, 
to the extent the information is material to the member’s rights and duties under the 
operating agreement or this [act]. 

(2) The company shall furnish to each member: 
(A) without demand, any information concerning the company’s activities, affairs, 

financial condition, and other circumstances which the company knows and is 
material to the proper exercise of the member’s rights and duties under the operating 
agreement or this [act], except to the extent the company can establish that it 
reasonably believes the member already knows the information; and 

(B) on demand, any other information concerning the company’s activities, affairs, 
financial condition, and other circumstances, except to the extent the demand for the 
information demanded is unreasonable or otherwise improper under the 
circumstances. 

(3) The duty to furnish information under paragraph (2) also applies to each member to the 
extent the member knows any of the information described in paragraph (2). 

(b) In a manager-managed limited liability company, the following rules apply: 
(1) The informational rights stated in subsection (a) and the duty stated in subsection (a)(3) 

apply to the managers and not the members. 
(2) During regular business hours and at a reasonable location specified by the company, a 

member may inspect and copy information regarding the activities, affairs, financial 
condition, and other circumstances of the company as is just and reasonable if: 
(A) the member seeks the information for a purpose reasonably related to the member’s 

interest as a member; 
(B) the member makes a demand in a record received by the company, describing with 

reasonable particularity the information sought and the purpose for seeking the 
information; and 

(C) the information sought is directly connected to the member’s purpose. 
(3) Not later than 10 days after receiving a demand pursuant to paragraph (2)(B), the 

company shall inform in a record the member that made the demand of: 
(A) what information the company will provide in response to the demand and when and 

where the company will provide the information; and 
(B) the company’s reasons for declining, if the company declines to provide any 

demanded information. 
(4) Whenever this [act] or an operating agreement provides for a member to vote on or give 

or withhold consent to a matter, before the vote is cast or consent is given or withheld, the 
company shall, without demand, provide the member with all information that is known 
to the company and is material to the member’s decision. 

(c) Subject to subsection (h), on 10 days’ demand made in a record received by a limited liability 
company, a person dissociated as a member may have access to the information to which the 
person was entitled while a member if: 
(1) the information pertains to the period during which the person was a member; 
(2) the person seeks the information in good faith; and 
(3) the person satisfies the requirements imposed on a member by subsection (b)(2). 

(d) A limited liability company shall respond to a demand made pursuant to subsection (c) in the 
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manner provided in subsection (b)(3). 
(e) A limited liability company may charge a person that makes a demand under this section the 

reasonable costs of copying, limited to the costs of labor and material. 
(f) A member or person dissociated as a member may exercise the rights under this section 

through an agent or, in the case of an individual under legal disability, a legal representative.  
Any restriction or condition imposed by the operating agreement or under subsection (h) 
applies both to the agent or legal representative and to the member or person dissociated as a 
member. 

(g) Subject to Section 504, the rights under this section do not extend to a person as transferee. 
(h) In addition to any restriction or condition stated in its operating agreement, a limited liability 

company, as a matter within the ordinary course of its activities and affairs, may impose 
reasonable restrictions and conditions on access to and use of information to be furnished 
under this section, including designating information confidential and imposing 
nondisclosure and safeguarding obligations on the recipient.  In a dispute concerning the 
reasonableness of a restriction under this subsection, the company has the burden of proving 
reasonableness. 

 
ARTICLE 5 

TRANSFERABLE INTERESTS AND RIGHTS OF TRANSFEREES AND CREDITORS 
 
SECTION 501.  NATURE OF TRANSFERABLE INTEREST.  A transferable interest is 
personal property.  
 
SECTION 502.  TRANSFER OF TRANSFERABLE INTEREST. 
(a) Subject to Section 503(f), a transfer, in whole or in part, of a transferable interest: 

(1) is permissible; 
(2) does not by itself cause a person’s dissociation as a member or a dissolution and winding 

up of the limited liability company’s activities and affairs; and 
(3) subject to Section 504, does not entitle the transferee to: 

(A) participate in the management or conduct of the company’s activities and affairs; or 
(B) except as otherwise provided in subsection (c), have access to records or other 

information concerning the company’s activities and affairs. 
(b) A transferee has the right to receive, in accordance with the transfer, distributions to which 

the transferor would otherwise be entitled. 
(c) In a dissolution and winding up of a limited liability company, a transferee is entitled to an 

account of the company’s transactions only from the date of dissolution. 
(d) A transferable interest may be evidenced by a certificate of the interest issued by a limited 

liability company in a record, and, subject to this section, the interest represented by the 
certificate may be transferred by a transfer of the certificate. 

(e) A limited liability company need not give effect to a transferee’s rights under this section until 
the company knows or has notice of the transfer. 

(f) A transfer of a transferable interest in violation of a restriction on transfer contained in the 
operating agreement is ineffective if the intended transferee has knowledge or notice of the 
restriction at the time of transfer. 

(g) Except as otherwise provided in Section 602(5)(B), if a member transfers a transferable 
interest, the transferor retains the rights of a member other than the transferable interest 
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transferred and retains all the duties and obligations of a member. 
(h) If a member transfers a transferable interest to a person that becomes a member with respect 

to the transferred interest, the transferee is liable for the member’s obligations under Sections 
403 and 406 known to the transferee when the transferee becomes a member. 

 
SECTION 503.  CHARGING ORDER. 
(a) On application by a judgment creditor of a member or transferee, a court may enter a 

charging order against the transferable interest of the judgment debtor for the unsatisfied 
amount of the judgment.  Except as otherwise provided in subsection (f), a charging order 
constitutes a lien on a judgment debtor’s transferable interest and requires the limited liability 
company to pay over to the person to which the charging order was issued any distribution 
that otherwise would be paid to the judgment debtor. 

(b) To the extent necessary to effectuate the collection of distributions pursuant to a charging 
order in effect under subsection (a), the court may: 
(1) appoint a receiver of the distributions subject to the charging order, with the power to 

make all inquiries the judgment debtor might have made; and 
(2) make all other orders necessary to give effect to the charging order. 

(c) Upon a showing that distributions under a charging order will not pay the judgment debt 
within a reasonable time, the court may foreclose the lien and order the sale of the 
transferable interest.  Except as otherwise provided in subsection (f), the purchaser at the 
foreclosure sale obtains only the transferable interest, does not thereby become a member, 
and is subject to Section 502. 

(d) At any time before foreclosure under subsection (c), the member or transferee whose 
transferable interest is subject to a charging order under subsection (a) may extinguish the 
charging order by satisfying the judgment and filing a certified copy of the satisfaction with 
the court that issued the charging order. 

(e) At any time before foreclosure under subsection (c), a limited liability company or one or 
more members whose transferable interests are not subject to the charging order may pay to 
the judgment creditor the full amount due under the judgment and thereby succeed to the 
rights of the judgment creditor, including the charging order. 

(f) If a court orders foreclosure of a charging order lien against the sole member of a limited 
liability company: 
(1) the court shall confirm the sale; 
(2) the purchaser at the sale obtains the member’s entire interest, not only the member’s 

transferable interest; 
(3) the purchaser thereby becomes a member; and 
(4) the person whose interest was subject to the foreclosed charging order is dissociated as a 

member. 
(g) This [act] does not deprive any member or transferee of the benefit of any exemption law 

applicable to the transferable interest of the member or transferee. 
(h) This section provides the exclusive remedy by which a person seeking in the capacity of 

judgment creditor to enforce a judgment against a member or transferee may satisfy the 
judgment from the judgment debtor’s transferable interest. 

 
SECTION 504.  POWER OF LEGAL REPRESENTATIVE OF DECEASED MEMBER.  If 
a member dies, the deceased member’s legal representative may exercise: 
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(1) the rights of a transferee provided in Section 502(c); and 
(2) for the purposes of settling the estate, the rights the deceased member had under Section 

410. 
 

ARTICLE 6 
DISSOCIATION 

 
SECTION 601.  POWER TO DISSOCIATE AS MEMBER; WRONGFUL 
DISSOCIATION. 
(a) A person has the power to dissociate as a member at any time, rightfully or wrongfully, by 

withdrawing as a member by express will under Section 602(1). 
(b) A person’s dissociation as a member is wrongful only if the dissociation: 

(1) is in breach of an express provision of the operating agreement; or 
(2) occurs before the completion of the winding up of the limited liability company and: 

(A) the person withdraws as a member by express will; 
(B) the person is expelled as a member by judicial order under Section 602(6); 
(C) the person is dissociated under Section 602(8); or 
(D) in the case of a person that is not a trust other than a business trust, an estate, or an 

individual, the person is expelled or otherwise dissociated as a member because it 
willfully dissolved or terminated. 

(c) A person that wrongfully dissociates as a member is liable to the limited liability company 
and, subject to Section 801, to the other members for damages caused by the dissociation.  
The liability is in addition to any debt, obligation, or other liability of the member to the 
company or the other members. 

 
SECTION 602.  EVENTS CAUSING DISSOCIATION.  A person is dissociated as a member 
when: 

(1) the limited liability company knows or has notice of the person’s express will to withdraw 
as a member, but, if the person has specified a withdrawal date later than the date the 
company knew or had notice, on that later date; 

(2) an event stated in the operating agreement as causing the person’s dissociation occurs; 
(3) the person’s entire interest is transferred in a foreclosure sale under Section 503(f); 
(4) the person is expelled as a member pursuant to the operating agreement; 
(5) the person is expelled as a member by the affirmative vote or consent of all the other 

members if: 
(A) it is unlawful to carry on the limited liability company’s activities and affairs with the 

person as a member; 
(B) there has been a transfer of all the person’s transferable interest in the company, other 

than: 
(i) a transfer for security purposes; or 
(ii) a charging order in effect under Section 503 which has not been foreclosed; 

(C) the person is an entity and: 
(i) the company notifies the person that it will be expelled as a member because the 

person has filed a statement of dissolution or the equivalent, the person has been 
administratively dissolved, the person’s charter or the equivalent has been 
revoked, or the person’s right to conduct business has been suspended by the 
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person’s jurisdiction of formation; and 
(ii) not later than 90 days after the notification, the statement of dissolution or the 

equivalent has not been withdrawn, rescinded, or revoked, the person has not been 
reinstated, or the person’s charter or the equivalent or right to conduct business 
has not been reinstated; or 

(D) the person is an unincorporated entity that has been dissolved and whose activities 
and affairs are being wound up; 

(6) on application by the limited liability company or a member in a direct action under 
Section 801, the person is expelled as a member by judicial order because the person: 
(A) has engaged or is engaging in wrongful conduct that has affected adversely and 

materially, or will affect adversely and materially, the company’s activities and 
affairs; 

(B) has committed willfully or persistently, or is committing willfully or persistently, a 
material breach of the operating agreement or a duty or obligation under Section 409; 
or 

(C) has engaged or is engaging in conduct relating to the company’s activities and affairs 
which makes it not reasonably practicable to carry on the activities and affairs with 
the person as a member; 

(7) in the case of an individual: 
(A) the individual dies; or 
(B) in a member-managed limited liability company: 

(i) a guardian or general conservator for the individual is appointed; or 
(ii) a court orders that the individual has otherwise become incapable of performing 

the individual’s duties as a member under this [act] or the operating agreement; 
(8) in a member-managed limited liability company, the person: 

(A) becomes a debtor in bankruptcy; 
(B)  signs an assignment for the benefit of creditors; or 
(C) seeks, consents to, or acquiesces in the appointment of a trustee, receiver, or 

liquidator of the person or of all or substantially all the person’s property; 
(9) in the case of a person that is a testamentary or inter vivos trust or is acting as a member 

by virtue of being a trustee of such a trust, the trust’s entire transferable interest in the 
limited liability company is distributed; 

(10) in the case of a person that is an estate or is acting as a member by virtue of being a 
personal representative of an estate, the estate’s entire transferable interest in the limited 
liability company is distributed; 

(11) in the case of a person that is not an individual, the existence of the person terminates; 
(12) the limited liability company participates in a merger under [Article] 10 and: 

(A) the company is not the surviving entity; or 
(B) otherwise as a result of the merger, the person ceases to be a member; 

(13) the limited liability company participates in an interest exchange under [Article] 10 and, 
as a result of the interest exchange, the person ceases to be a member; 

(14) the limited liability company participates in a conversion under [Article] 10; 
(15) the limited liability company participates in a domestication under [Article] 10 and, as a 

result of the domestication, the person ceases to be a member; or 
(16) the limited liability company dissolves and completes winding up. 
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SECTION 603.  EFFECT OF DISSOCIATION. 
(a) If a person is dissociated as a member: 

(1) the person’s right to participate as a member in the management and conduct of the 
limited liability company’s activities and affairs terminates; 

(2) the person’s duties and obligations under Section 409 as a member end with regard to 
matters arising and events occurring after the person’s dissociation; and 

(3) subject to Section 504 and [Article] 10, any transferable interest owned by the person in 
the person’s capacity as a member immediately before dissociation is owned by the 
person solely as a transferee. 

(b) A person’s dissociation as a member does not of itself discharge the person from any debt, 
obligation, or other liability to the limited liability company or the other members which the 
person incurred while a member. 

 
ARTICLE 7 

DISSOLUTION AND WINDING UP 
 
SECTION 701.  EVENTS CAUSING DISSOLUTION. 
(a) A limited liability company is dissolved, and its activities and affairs must be wound up, upon 

the occurrence of any of the following: 
(1) an event or circumstance that the operating agreement states causes dissolution; 
(2) the affirmative vote or consent of all the members; 
(3) the passage of 90 consecutive days during which the company has no members unless 

before the end of the period: 
(A) consent to admit at least one specified person as a member is given by transferees 

owning the rights to receive a majority of distributions as transferees at the time the 
consent is to be effective; and 

(B) at least one person becomes a member in accordance with the consent; 
(4) on application by a member, the entry by [the appropriate court] of an order dissolving 

the company on the grounds that: 
(A) the conduct of all or substantially all the company’s activities and affairs is unlawful; 
(B) it is not reasonably practicable to carry on the company’s activities and affairs in 

conformity with the certificate of organization and the operating agreement; or 
(C) the managers or those members in control of the company: 

(i) have acted, are acting, or will act in a manner that is illegal or fraudulent; or 
(ii) have acted or are acting in a manner that is oppressive and was, is, or will be 

directly harmful to the applicant; or 
(5) the signing and filing of a statement of administrative dissolution by the [Secretary of 

State] under Section 708. 
(b) In a proceeding brought under subsection (a)(4)(C), the court may order a remedy other than 

dissolution. 
 
SECTION 702.  WINDING UP. 
(a) A dissolved limited liability company shall wind up its activities and affairs and, except as 

otherwise provided in Section 703, the company continues after dissolution only for the 
purpose of winding up. 
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(b) In winding up its activities and affairs, a limited liability company: 
(1) shall discharge the company’s debts, obligations, and other liabilities, settle and close the 

company’s activities and affairs, and marshal and distribute the assets of the company; 
and 

(2) may: 
(A) deliver to the [Secretary of State] for filing a statement of dissolution stating the 

name of the company and that the company is dissolved; 
(B) preserve the company activities, affairs, and property as a going concern for a 

reasonable time; 
(C) prosecute and defend actions and proceedings, whether civil, criminal, or 

administrative; 
(D) transfer the company’s property; 
(E) settle disputes by mediation or arbitration; 
(F) deliver to the [Secretary of State] for filing a statement of termination stating the 

name of the company and that the company is terminated; and 
(G) perform other acts necessary or appropriate to the winding up. 

(c) If a dissolved limited liability company has no members, the legal representative of the last 
person to have been a member may wind up the activities and affairs of the company.  If the 
person does so, the person has the powers of a sole manager under Section 407(c) and is 
deemed to be a manager for the purposes of Section 304(a). 

(d) If the legal representative under subsection (c) declines or fails to wind up the limited liability 
company’s activities and affairs, a person may be appointed to do so by the consent of 
transferees owning a majority of the rights to receive distributions as transferees at the time 
the consent is to be effective.  A person appointed under this subsection: 
(1) has the powers of a sole manager under Section 407(c) and is deemed to be a manager for 

the purposes of Section 304(a); and 
(2) shall deliver promptly to the [Secretary of State] for filing an amendment to the 

company’s certificate of organization stating: 
(A) that the company has no members; 
(B) the name and street and mailing addresses of the person; and 
(C) that the person has been appointed pursuant to this subsection to wind up the 

company. 
(e) [The appropriate court] may order judicial supervision of the winding up of a dissolved 

limited liability company, including the appointment of a person to wind up the company’s 
activities and affairs: 
(1) on the application of a member, if the applicant establishes good cause; 
(2) on the application of a transferee, if: 

(A) the company does not have any members; 
(B) the legal representative of the last person to have been a member declines or fails to 

wind up the company’s activities; and 
(C) within a reasonable time following the dissolution a person has not been appointed 

pursuant to subsection (c); or 
(3) in connection with a proceeding under Section 701(a)(4). 

 
SECTION 703.  RESCINDING DISSOLUTION. 
(a) A limited liability company may rescind its dissolution, unless a statement of termination 
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applicable to the company has become effective, [the appropriate court] has entered an order 
under Section 701(a)(4) dissolving the company, or the [Secretary of State] has dissolved the 
company under Section 708. 

(b) Rescinding dissolution under this section requires: 
(1) the affirmative vote or consent of each member; and 
(2) if the limited liability company has delivered to the [Secretary of State] for filing a 

statement of dissolution and: 
(A) the statement has not become effective, delivery to the [Secretary of State] for filing 

of a statement of withdrawal under Section 208 applicable to the statement of 
dissolution; or 

(B) if the statement of dissolution has become effective, delivery to the [Secretary of 
State] for filing of a statement of rescission stating the name of the company and that 
dissolution has been rescinded under this section. 

(c) If a limited liability company rescinds its dissolution: 
(1) the company resumes carrying on its activities and affairs as if dissolution had never 

occurred; 
(2) subject to paragraph (3), any liability incurred by the company after the dissolution and 

before the rescission has becomes effective is determined as if dissolution had never 
occurred; and 

(3) the rights of a third party arising out of conduct in reliance on the dissolution before the 
third party knew or had notice of the rescission may not be adversely affected. 

 
SECTION 704.  KNOWN CLAIMS AGAINST DISSOLVED LIMITED LIABILITY 
COMPANY. 
(a) Except as otherwise provided in subsection (d), a dissolved limited liability company may 

give notice of a known claim under subsection (b), which has the effect provided in 
subsection (c). 

(b) A dissolved limited liability company may in a record notify its known claimants of the 
dissolution.  The notice must: 
(1) specify the information required to be included in a claim; 
(2) state that a claim must be in writing and provide a mailing address to which the claim is 

to be sent; 
(3) state the deadline for receipt of a claim, which may not be less than 120 days after the 

date the notice is received by the claimant; and 
(4) state that the claim will be barred if not received by the deadline. 

(c) A claim against a dissolved limited liability company is barred if the requirements of 
subsection (b) are met and: 
(1) the claim is not received by the specified deadline; or 
(2) if the claim is timely received but rejected by the company: 

(A) the company causes the claimant to receive a notice in a record stating that the claim 
is rejected and will be barred unless the claimant commences an action against the 
company to enforce the claim not later than 90 days after the claimant receives the 
notice; and 

(B) the claimant does not commence the required action not later than 90 days after the 
claimant receives the notice. 

(d) This section does not apply to a claim based on an event occurring after the date of 
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dissolution or a liability that on that date is contingent. 
 
SECTION 705.  OTHER CLAIMS AGAINST DISSOLVED LIMITED LIABILITY 
COMPANY. 
(a) A dissolved limited liability company may publish notice of its dissolution and request 

persons having claims against the company to present them in accordance with the notice. 
(b) A notice under subsection (a) must: 

(1) be published at least once in a newspaper of general circulation in the [county] in this 
state in which the dissolved limited liability company’s principal office is located or, if 
the principal office is not located in this state, in the [county] in which the office of the 
company’s registered agent is or was last located; 

(2) describe the information required to be contained in a claim, state that the claim must be 
in writing, and provide a mailing address to which the claim is to be sent; and 

(3) state that a claim against the company is barred unless an action to enforce the claim is 
commenced not later than three years after publication of the notice. 

(c) If a dissolved limited liability company publishes a notice in accordance with subsection (b), 
the claim of each of the following claimants is barred unless the claimant commences an 
action to enforce the claim against the company not later than three years after the 
publication date of the notice: 
(1) a claimant that did not receive notice in a record under Section 704; 
(2) a claimant whose claim was timely sent to the company but not acted on; and 
(3) a claimant whose claim is contingent at, or based on an event occurring after, the date of 

dissolution. 
(d) A claim not barred under this section or Section 704 may be enforced: 

(1) against a dissolved limited liability company, to the extent of its undistributed assets; and 
(2) except as otherwise provided in Section 706, if assets of the company have been 

distributed after dissolution, against a member or transferee to the extent of that person’s 
proportionate share of the claim or of the company’s assets distributed to the member or 
transferee after dissolution, whichever is less, but a person’s total liability for all claims 
under this paragraph may not exceed the total amount of assets distributed to the person 
after dissolution. 

 
SECTION 706.  COURT PROCEEDINGS. 
(a) A dissolved limited liability company that has published a notice under Section 705 may file 

an application with [the appropriate court] in the [county] where the company’s principal 
office is located or, if the principal office is not located in this state, where the office of its 
registered agent is or was last located, for a determination of the amount and form of security 
to be provided for payment of claims that are reasonably expected to arise after the date of 
dissolution based on facts known to the company and: 
(1) at the time of application: 

(A) are contingent; or 
(B) have not been made known to the company; or 

(2) are based on an event occurring after the date of dissolution. 
(b) Security is not required for any claim that is or is reasonably anticipated to be barred under 

Section 705. 
(c) Not later than 10 days after the filing of an application under subsection (a), the dissolved 
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limited liability company shall give notice of the proceeding to each claimant holding a 
contingent claim known to the company. 

(d) In a proceeding under this section, the court may appoint a guardian ad litem to represent all 
claimants whose identities are unknown.  The reasonable fees and expenses of the guardian, 
including all reasonable expert witness fees, must be paid by the dissolved limited liability 
company. 

(e) A dissolved limited liability company that provides security in the amount and form ordered 
by the court under subsection (a) satisfies the company’s obligations with respect to claims 
that are contingent, have not been made known to the company, or are based on an event 
occurring after the date of dissolution, and such claims may not be enforced against a 
member or transferee on account of assets received in liquidation. 

 
SECTION 707.  DISPOSITION OF ASSETS IN WINDING UP. 
(a) In winding up its activities and affairs, a limited liability company shall apply its assets to 

discharge the company’s obligations to creditors, including members that are creditors. 
(b) After a limited liability company complies with subsection (a), any surplus must be 

distributed in the following order, subject to any charging order in effect under Section 503: 
(1) to each person owning a transferable interest that reflects contributions made and not 

previously returned, an amount equal to the value of the unreturned contributions; and 
(2) among persons owning transferable interests in proportion to their respective rights to 

share in distributions immediately before the dissolution of the company. 
(c) If a limited liability company does not have sufficient surplus to comply with subsection 

(b)(1), any surplus must be distributed among the owners of transferable interests in 
proportion to the value of the respective unreturned contributions. 

(d) All distributions made under subsections (b) and (c) must be paid in money. 
 
SECTION 708.  ADMINISTRATIVE DISSOLUTION. 
(a) The [Secretary of State] may commence a proceeding under subsection (b) to dissolve a 

limited liability company administratively if the company does not: 
(1) pay any fee, tax, interest, or penalty required to be paid to the [Secretary of State] not 

later than [six months] after it is due; 
(2) deliver [an annual] [a biennial] report to the [Secretary of State] not later than [six 

months] after it is due; or 
(3) have a registered agent in this state for [60] consecutive days. 

(b) If the [Secretary of State] determines that one or more grounds exist for administratively 
dissolving a limited liability company, the [Secretary of State] shall serve the company with 
notice in a record of the [Secretary of State’s] determination. 

(c) If a limited liability company, not later than [60] days after service of the notice under 
subsection (b), does not cure or demonstrate to the satisfaction of the [Secretary of State] the 
nonexistence of each ground determined by the [Secretary of State], the [Secretary of State] 
shall administratively dissolve the company by signing a statement of administrative 
dissolution that recites the grounds for dissolution and the effective date of dissolution.  The 
[Secretary of State] shall file the statement and serve a copy on the company pursuant to 
Section 210. 

(d) A limited liability company that is administratively dissolved continues in existence as an 
entity but may not carry on any activities except as necessary to wind up its activities and 
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affairs and liquidate its assets under Sections 702, 704, 705, 706, and 707, or to apply for 
reinstatement under Section 709. 

(e) The administrative dissolution of a limited liability company does not terminate the authority 
of its registered agent. 

 
SECTION 709.  REINSTATEMENT. 
(a) A limited liability company that is administratively dissolved under Section 708 may apply to 

the [Secretary of State] for reinstatement [not later than [two] years after the effective date of 
dissolution].  The application must state: 
(1) the name of the company at the time of its administrative dissolution and, if needed, a 

different name that satisfies Section 112; 
(2) the address of the principal office of the company and the name and street and mailing 

addresses of its registered agent; 
(3) the effective date of the company’s administrative dissolution; and 
(4) that the grounds for dissolution did not exist or have been cured. 

(b) To be reinstated, a limited liability company must pay all fees, taxes, interest, and penalties 
that were due to the [Secretary of State] at the time of the company’s administrative 
dissolution and all fees, taxes, interest, and penalties that would have been due to the 
[Secretary of State] while the company was administratively dissolved. 

(c) If the [Secretary of State] determines that an application under subsection (a) contains the 
required information, is satisfied that the information is correct, and determines that all 
payments required to be made to the [Secretary of State] by subsection (b) have been made, 
the [Secretary of State] shall: 
(1) cancel the statement of administrative dissolution and prepare a statement of 

reinstatement that states the [Secretary of State’s] determination and the effective date of 
reinstatement; and 

(2) file the statement of reinstatement and serve a copy on the limited liability company. 
(d) When reinstatement under this section has become effective, the following rules apply: 

(1) The reinstatement relates back to and takes effect as of the effective date of the 
administrative dissolution. 

(2) The limited liability company resumes carrying on its activities and affairs as if the 
administrative dissolution had not occurred. 

(3) The rights of a person arising out of an act or omission in reliance on the dissolution 
before the person knew or had notice of the reinstatement are not affected. 

 
SECTION 710.  JUDICIAL REVIEW OF DENIAL OF REINSTATEMENT. 
(a) If the [Secretary of State] denies a limited liability company’s application for reinstatement 

following administrative dissolution, the [Secretary of State] shall serve the company with a 
notice in a record that explains the reasons for the denial. 

(b) A limited liability company may seek judicial review of denial of reinstatement in [the 
appropriate court] not later than [30] days after service of the notice of denial. 
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ARTICLE 8 

ACTIONS BY MEMBERS 
 
SECTION 801.  DIRECT ACTION BY MEMBER. 
(a) Subject to subsection (b), a member may maintain a direct action against another member, a 

manager, or the limited liability company to enforce the member’s rights and protect the 
member’s interests, including rights and interests under the operating agreement or this [act] 
or arising independently of the membership relationship. 

(b) A member maintaining a direct action under this section must plead and prove an actual or 
threatened injury that is not solely the result of an injury suffered or threatened to be suffered 
by the limited liability company. 

 
SECTION 802.  DERIVATIVE ACTION.  A member may maintain a derivative action to 
enforce a right of a limited liability company if: 

(1) the member first makes a demand on the other members in a member-managed limited 
liability company, or the managers of a manager-managed limited liability company, 
requesting that they cause the company to bring an action to enforce the right, and the 
managers or other members do not bring the action within a reasonable time; or 

(2) a demand under paragraph (1) would be futile. 
 
SECTION 803.  PROPER PLAINTIFF.  A derivative action to enforce a right of a limited 
liability company may be maintained only by a person that is a member at the time the action is 
commenced and: 

(1) was a member when the conduct giving rise to the action occurred; or 
(2) whose status as a member devolved on the person by operation of law or pursuant to the 

terms of the operating agreement from a person that was a member at the time of the 
conduct. 

 
SECTION 804.  PLEADING.  In a derivative action, the complaint must state with 
particularity: 

(1) the date and content of plaintiff’s demand and the response to the demand by the 
managers or other members; or 

(2) why demand should be excused as futile. 
 
SECTION 805.  SPECIAL LITIGATION COMMITTEE. 
(a) If a limited liability company is named as or made a party in a derivative proceeding, the 

company may appoint a special litigation committee to investigate the claims asserted in the 
proceeding and determine whether pursuing the action is in the best interests of the company.  
If the company appoints a special litigation committee, on motion by the committee made in 
the name of the company, except for good cause shown, the court shall stay discovery for the 
time reasonably necessary to permit the committee to make its investigation.  This subsection 
does not prevent the court from: 
(1) enforcing a person’s right to information under Section 410; or 
(2) granting extraordinary relief in the form of a temporary restraining order or preliminary 

injunction. 
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(b) A special litigation committee must be composed of one or more disinterested and 
independent individuals, who may be members. 

(c) A special litigation committee may be appointed: 
(1) in a member-managed limited liability company: 

(A) by the affirmative vote or consent of a majority of the members not named as parties 
in the proceeding; or 

(B) if all members are named as parties in the proceeding, by a majority of the members 
named as defendants; or 

(2) in a manager-managed limited liability company: 
(A) by a majority of the managers not named as parties in the proceeding; or 
(B) if all managers are named as parties in the proceeding, by a majority of the managers 

named as defendants. 
(d) After appropriate investigation, a special litigation committee may determine that it is in the 

best interests of the limited liability company that the proceeding: 
(1) continue under the control of the plaintiff; 
(2) continue under the control of the committee; 
(3) be settled on terms approved by the committee; or 
(4) be dismissed. 

(e) After making a determination under subsection (d), a special litigation committee shall file 
with the court a statement of its determination and its report supporting its determination and 
shall serve each party with a copy of the determination and report.  The court shall determine 
whether the members of the committee were disinterested and independent and whether the 
committee conducted its investigation and made its recommendation in good faith, 
independently, and with reasonable care, with the committee having the burden of proof.  If 
the court finds that the members of the committee were disinterested and independent and 
that the committee acted in good faith, independently, and with reasonable care, the court 
shall enforce the determination of the committee.  Otherwise, the court shall dissolve the stay 
of discovery entered under subsection (a) and allow the action to continue under the control 
of the plaintiff. 

 
SECTION 806.  PROCEEDS AND EXPENSES. 
(a) Except as otherwise provided in subsection (b): 

(1) any proceeds or other benefits of a derivative action, whether by judgment, compromise, 
or settlement, belong to the limited liability company and not to the plaintiff; and 

(2) if the plaintiff receives any proceeds, the plaintiff shall remit them immediately to the 
company. 

(b) If a derivative action is successful in whole or in part, the court may award the plaintiff 
reasonable expenses, including reasonable attorney’s fees and costs, from the recovery of the 
limited liability company. 

(c) A derivative action on behalf of a limited liability company may not be voluntarily dismissed 
or settled without the court’s approval. 
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ARTICLE 9 

FOREIGN LIMITED LIABILITY COMPANIES 
 
SECTION 901.  GOVERNING LAW. 
(a) The law of the jurisdiction of formation of a foreign limited liability company governs: 

(1) the internal affairs of the company; 
(2) the liability of a member as member and a manager as manager for a debt, obligation, or 

other liability of the company; and 
(3) the liability of a series of the company.   

(b) A foreign limited liability company is not precluded from registering to do business in this 
state because of any difference between the law of its jurisdiction of formation and the law of 
this state. 

(c) Registration of a foreign limited liability company to do business in this state does not 
authorize the foreign company to engage in any activities and affairs or exercise any power 
that a limited liability company may not engage in or exercise in this state. 

 
SECTION 902.  REGISTRATION TO DO BUSINESS IN THIS STATE. 
(a) A foreign limited liability company may not do business in this state until it registers with the 

[Secretary of State] under this [article]. 
(b) A foreign limited liability company doing business in this state may not maintain an action or 

proceeding in this state unless it is registered to do business in this state. 
(c) The failure of a foreign limited liability company to register to do business in this state does 

not impair the validity of a contract or act of the company or preclude it from defending an 
action or proceeding in this state. 

(d) A limitation on the liability of a member or manager of a foreign limited liability company is 
not waived solely because the company does business in this state without registering to do 
business in this state. 

(e) Section 901(a) and (b) applies even if a foreign limited liability company fails to register 
under this [article]. 

 
SECTION 903.  FOREIGN REGISTRATION STATEMENT.  To register to do business in 
this state, a foreign limited liability company must deliver a foreign registration statement to the 
[Secretary of State] for filing.  The statement must state: 

(1) the name of the company and, if the name does not comply with Section 112, an alternate 
name adopted pursuant to Section 906(a); 

(2) that the company is a foreign limited liability company; 
(3) the company’s jurisdiction of formation; 
(4) the street and mailing addresses of the company’s principal office and, if the law of the 

company’s jurisdiction of formation requires the company to maintain an office in that 
jurisdiction, the street and mailing addresses of the required office; and 

(5) the name and street and mailing addresses of the company’s registered agent in this state. 
 
SECTION 904.  AMENDMENT OF FOREIGN REGISTRATION STATEMENT.  A 
registered foreign limited liability company shall deliver to the [Secretary of State] for filing an 
amendment to its foreign registration statement if there is a change in: 
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(1) the name of the company; 
(2) the company’s jurisdiction of formation; 
(3) an address required by Section 903(4); or 
(4) the information required by Section 903(5). 

 
SECTION 905.  ACTIVITIES NOT CONSTITUTING DOING BUSINESS. 
(a) Activities of a foreign limited liability company which do not constitute doing business in this 

state under this [article] include: 
(1) maintaining, defending, mediating, arbitrating, or settling an action or proceeding; 
(2) carrying on any activity concerning its internal affairs, including holding meetings of its 

members or managers; 
(3) maintaining accounts in financial institutions; 
(4) maintaining offices or agencies for the transfer, exchange, and registration of securities of 

the company or maintaining trustees or depositories with respect to those securities; 
(5) selling through independent contractors; 
(6) soliciting or obtaining orders by any means if the orders require acceptance outside this 

state before they become contracts; 
(7) creating or acquiring indebtedness, mortgages, or security interests in property; 
(8) securing or collecting debts or enforcing mortgages or security interests in property 

securing the debts and holding, protecting, or maintaining property; 
(9) conducting an isolated transaction that is not in the course of similar transactions; 
(10) owning, without more, property; and 
(11) doing business in interstate commerce. 

(b) A person does not do business in this state solely by being a member or manager of a foreign 
limited liability company that does business in this state. 

(c) This section does not apply in determining the contacts or activities that may subject a foreign 
limited liability company to service of process, taxation, or regulation under law of this state 
other than this [act]. 

 
SECTION 906.  NONCOMPLYING NAME OF FOREIGN LIMITED LIABILITY 
COMPANY. 
(a) A foreign limited liability company whose name does not comply with Section 112 may not 

register to do business in this state until it adopts, for the purpose of doing business in this 
state, an alternate name that complies with Section 112. A company that registers under an 
alternate name under this subsection need not comply with [this state’s assumed or fictitious 
name statute].  After registering to do business in this state with an alternate name, a 
company shall do business in this state under: 
(1) the alternate name; 
(2) the company’s name, with the addition of its jurisdiction of formation; or 
(3) a name the company is authorized to use under [this state’s assumed or fictitious name 

statute]. 
(b) If a registered foreign limited liability company changes its name to one that does not comply 

with Section 112, it may not do business in this state until it complies with subsection (a) by 
amending its registration to adopt an alternate name that complies with Section 112. 

 
SECTION 907.  WITHDRAWAL DEEMED ON CONVERSION TO DOMESTIC FILING 
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ENTITY OR DOMESTIC LIMITED LIABILITY PARTNERSHIP.  A registered foreign 
limited liability company that converts to a domestic limited liability partnership or to a domestic 
entity whose formation requires delivery of a record to the [Secretary of State] for filing is 
deemed to have withdrawn its registration on the effective date of the conversion. 
 
SECTION 908.  WITHDRAWAL ON DISSOLUTION OR CONVERSION TO 
NONFILING ENTITY OTHER THAN LIMITED LIABILITY PARTNERSHIP. 
(a) A registered foreign limited liability company that has dissolved and completed winding up or 

has converted to a domestic or foreign entity whose formation does not require the public 
filing of a record, other than a limited liability partnership, shall deliver a statement of 
withdrawal to the [Secretary of State] for filing.  The statement must state: 
(1) in the case of a company that has completed winding up: 

(A) its name and jurisdiction of formation; 
(B) that the company surrenders its registration to do business in this state; and 

(2) in the case of a company that has converted: 
(A) the name of the converting company and its jurisdiction of formation; 
(B) the type of entity to which the company has converted and its jurisdiction of 

formation; 
(C) that the converted entity surrenders the converting company’s registration to do 

business in this state and revokes the authority of the converting company’s registered 
agent to act as registered agent in this state on behalf of the company or the converted 
entity; and 

(D) a mailing address to which service of process may be made under subsection (b). 
(b) After a withdrawal under this section has become effective, service of process in any action 

or proceeding based on a cause of action arising during the time the foreign limited liability 
company was registered to do business in this state may be made pursuant to Section 119. 

 
SECTION 909.  TRANSFER OF REGISTRATION. 
(a) When a registered foreign limited liability company has merged into a foreign entity that is 

not registered to do business in this state or has converted to a foreign entity required to 
register with the [Secretary of State] to do business in this state, the foreign entity shall 
deliver to the [Secretary of State] for filing an application for transfer of registration.  The 
application must state: 
(1) the name of the registered foreign limited liability company before the merger or 

conversion; 
(2) that before the merger or conversion the registration pertained to a foreign limited 

liability company; 
(3) the name of the applicant foreign entity into which the foreign limited liability company 

has merged or to which it has been converted and, if the name does not comply with 
Section 112, an alternate name adopted pursuant to Section 906(a); 

(4) the type of entity of the applicant foreign entity and its jurisdiction of formation; 
(5) the street and mailing addresses of the principal office of the applicant foreign entity and, 

if the law of the entity’s jurisdiction of formation requires the entity to maintain an office 
in that jurisdiction, the street and mailing addresses of that office; and 

(6) the name and street and mailing addresses of the applicant foreign entity’s registered 
agent in this state. 
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(b) When an application for transfer of registration takes effect, the registration of the foreign 
limited liability company to do business in this state is transferred without interruption to the 
foreign entity into which the company has merged or to which it has been converted. 

 
SECTION 910.  TERMINATION OF REGISTRATION. 
(a) The [Secretary of State] may terminate the registration of a registered foreign limited liability 

company in the manner provided in subsections (b) and (c) if the company does not: 
(1) pay, not later than [60] days after the due date, any fee, tax, interest, or penalty required to 

be paid to the [Secretary of State] under this [act] or law other than this [act]; 
(2) deliver to the [Secretary of State] for filing, not later than [60] days after the due date, [an 

annual] [a biennial] report required under Section 212; 
(3) have a registered agent as required by Section 115; or 
(4) deliver to the [Secretary of State] for filing a statement of a change under Section 116 not 

later than [30] days after a change has occurred in the name or address of the registered 
agent. 

(b) The [Secretary of State] may terminate the registration of a registered foreign limited liability 
company by: 
(1) filing a notice of termination or noting the termination in the records of the [Secretary of 

State]; and 
(2) delivering a copy of the notice or the information in the notation to the company’s 

registered agent or, if the company does not have a registered agent, to the company’s 
principal office.   

(c) The notice must state or the information in the notation must include: 
(1) the effective date of the termination, which must be at least [60] days after the date the 

[Secretary of State] delivers the copy; and 
(2) the grounds for termination under subsection (a). 

(d) The authority of a registered foreign limited liability company to do business in this state 
ceases on the effective date of the notice of termination or notation under subsection (b), 
unless before that date the company cures each ground for termination stated in the notice or 
notation.  If the company cures each ground, the [Secretary of State] shall file a record so 
stating. 

 
SECTION 911.  WITHDRAWAL OF REGISTRATION OF REGISTERED FOREIGN 
LIMITED LIABILITY COMPANY.   
(a) A registered foreign limited liability company may withdraw its registration by delivering a 

statement of withdrawal to the [Secretary of State] for filing.  The statement of withdrawal 
must state: 
(1) the name of the company and its jurisdiction of formation; 
(2) that the company is not doing business in this state and that it withdraws its registration to 

do business in this state; 
(3) that the company revokes the authority of its registered agent to accept service on its 

behalf in this state; and 
(4) an address to which service of process may be made under subsection (b). 

(b) After the withdrawal of the registration of a foreign limited liability company, service of 
process in any action or proceeding based on a cause of action arising during the time the 
company was registered to do business in this state may be made pursuant to Section 119. 
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SECTION 912.  ACTION BY [ATTORNEY GENERAL].  The [Attorney General] may 
maintain an action to enjoin a foreign limited liability company from doing business in this state 
in violation of this [article]. 
 

ARTICLE 10 
MERGER, INTEREST EXCHANGE, CONVERSION, AND DOMESTICATION 

 
PART 1 

GENERAL PROVISIONS 
 
SECTION 1001.  DEFINITIONS.  In this [article]: 
(1) “Acquired entity” means the entity, all of one or more classes or series of interests of which 

are acquired in an interest exchange. 
(2) “Acquiring entity” means the entity that acquires all of one or more classes or series of 

interests of the acquired entity in an interest exchange. 
(3) “Conversion” means a transaction authorized by [Part] 4. 
(4) “Converted entity” means the converting entity as it continues in existence after a conversion. 
(5) “Converting entity” means the domestic entity that approves a plan of conversion pursuant to 

Section 1043 or the foreign entity that approves a conversion pursuant to the law of its 
jurisdiction of formation. 

(6) “Distributional interest” means the right under an unincorporated entity’s organic law and 
organic rules to receive distributions from the entity. 

(7) “Domestic”, with respect to an entity, means governed as to its internal affairs by the law of 
this state. 

(8) “Domesticated limited liability company” means the domesticating limited liability company 
as it continues in existence after a domestication. 

(9) “Domesticating limited liability company” means the domestic limited liability company that 
approves a plan of domestication pursuant to Section 1053 or the foreign limited liability 
company that approves a domestication pursuant to the law of its jurisdiction of formation. 

(10) “Domestication” means a transaction authorized by [Part] 5. 
(11) “Entity”: 

(A) means: 
(i) a business corporation; 
(ii) a nonprofit corporation; 
(iii) a general partnership, including a limited liability partnership; 
(iv) a limited partnership, including a limited liability limited partnership; 
(v) a limited liability company; 
[(vi) a general cooperative association;] 
(vii) a limited cooperative association; 
(viii) an unincorporated nonprofit association; 
(ix) a statutory trust, business trust, or common-law business trust; or 
(x) any other person that has: 

(I) a legal existence separate from any interest holder of that person; or 
(II) the power to acquire an interest in real property in its own name; and 

(B) does not include: 
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(i) an individual; 
(ii) a trust with a predominantly donative purpose or a charitable trust; 
(iii) an association or relationship that is not an entity listed in subparagraph A and is not 

a partnership under the rules stated in [Section 202(c) of the Uniform Partnership Act 
(1997) (Last Amended 2013)] [Section 7 of the Uniform Partnership Act (1914)] or a 
similar provision of the law of another jurisdiction; 

(iv) a decedent’s estate; or 
(v) a government or a governmental subdivision, agency, or instrumentality. 

(12) “Filing entity” means an entity whose formation requires the filing of a public organic 
record.  The term does not include a limited liability partnership. 

(13) “Foreign”, with respect to an entity, means an entity governed as to its internal affairs by the 
law of a jurisdiction other than this state. 

(14) “Governance interest” means a right under the organic law or organic rules of an 
unincorporated entity, other than as a governor, agent, assignee, or proxy, to: 
(A) receive or demand access to information concerning, or the books and records of, the 

entity; 
(B) vote for or consent to the election of the governors of the entity; or 
(C) receive notice of or vote on or consent to an issue involving the internal affairs of the 

entity. 
(15) “Governor” means: 

(A) a director of a business corporation; 
(B) a director or trustee of a nonprofit corporation; 
(C) a general partner of a general partnership; 
(D) a general partner of a limited partnership; 
(E) a manager of a manager-managed limited liability company; 
(F) a member of a member-managed limited liability company; 
[(G) a director of a general cooperative association;] 
(H) a director of a limited cooperative association; 
(I) a manager of an unincorporated nonprofit association; 
(J) a trustee of a statutory trust, business trust, or common-law business trust; or 
(K) any other person under whose authority the powers of an entity are exercised and under 

whose direction the activities and affairs of the entity are managed pursuant to the 
organic law and organic rules of the entity. 

(16) “Interest” means: 
(A) a share in a business corporation; 
(B) a membership in a nonprofit corporation; 
(C) a partnership interest in a general partnership; 
(D) a partnership interest in a limited partnership; 
(E) a membership interest in a limited liability company; 
[(F) a share in a general cooperative association;] 
(G) a member’s interest in a limited cooperative association; 
(H) a membership in an unincorporated nonprofit association; 
(I) a beneficial interest in a statutory trust, business trust, or common-law business trust; or 
(J) a governance interest or distributional interest in any other type of unincorporated entity. 

(17) “Interest exchange” means a transaction authorized by [Part] 3. 
(18) “Interest holder” means: 
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(A) a shareholder of a business corporation; 
(B) a member of a nonprofit corporation; 
(C) a general partner of a general partnership; 
(D) a general partner of a limited partnership; 
(E) a limited partner of a limited partnership; 
(F) a member of a limited liability company; 
[(G) a shareholder of a general cooperative association;] 
(H) a member of a limited cooperative association; 
(I) a member of an unincorporated nonprofit association;   
(J) a beneficiary or beneficial owner of a statutory trust, business trust, or common-law 

business trust; or 
(K) any other direct holder of an interest. 

(19) “Interest holder liability” means: 
(A) personal liability for a liability of an entity which is imposed on a person: 

(i) solely by reason of the status of the person as an interest holder; or 
(ii) by the organic rules of the entity which make one or more specified interest holders or 

categories of interest holders liable in their capacity as interest holders for all or 
specified liabilities of the entity; or 

(B) an obligation of an interest holder under the organic rules of an entity to contribute to the 
entity. 

(20) “Merger” means a transaction authorized by [Part] 2. 
(21) “Merging entity” means an entity that is a party to a merger and exists immediately before 

the merger becomes effective. 
(22) “Organic law” means the law of an entity’s jurisdiction of formation governing the internal 

affairs of the entity. 
(23) “Organic rules” means the public organic record and private organic rules of an entity. 
(24) “Plan” means a plan of merger, plan of interest exchange, plan of conversion, or plan of 

domestication. 
(25) “Plan of conversion” means a plan under Section 1042. 
(26) “Plan of domestication” means a plan under Section 1052. 
(27) “Plan of interest exchange” means a plan under Section 1032. 
(28) “Plan of merger” means a plan under Section 1022. 
(29) “Private organic rules” means the rules, whether or not in a record, that govern the internal 

affairs of an entity, are binding on all its interest holders, and are not part of its public organic 
record, if any.  The term includes:   
(A) the bylaws of a business corporation; 
(B) the bylaws of a nonprofit corporation; 
(C) the partnership agreement of a general partnership; 
(D) the partnership agreement of a limited partnership; 
(E) the operating agreement of a limited liability company; 
[(F) the bylaws of a general cooperative association;] 
(G) the bylaws of a limited cooperative association; 
(H) the governing principles of an unincorporated nonprofit association; and 
(I) the trust instrument of a statutory trust or similar rules of a business trust or common-law 

business trust. 
(30) “Protected agreement” means: 
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(A) a record evidencing indebtedness and any related agreement in effect on [the effective 
date of this [act]]; 

(B) an agreement that is binding on an entity on [the effective date of this [act]]; 
(C) the organic rules of an entity in effect on [the effective date of this [act]]; or 
(D) an agreement that is binding on any of the governors or interest holders of an entity on 

[the effective date of this [act]]. 
(31) “Public organic record” means the record the filing of which by the [Secretary of State] is 

required to form an entity and any amendment to or restatement of that record.  The term 
includes: 
(A) the articles of incorporation of a business corporation; 
(B) the articles of incorporation of a nonprofit corporation; 
(C) the certificate of limited partnership of a limited partnership; 
(D) the certificate of organization of a limited liability company; 
[(E) the articles of incorporation of a general cooperative association;] 
(F) the articles of organization of a limited cooperative association; and 
(G) the certificate of trust of a statutory trust or similar record of a business trust. 

(32) “Registered foreign entity” means a foreign entity that is registered to do business in this 
state pursuant to a record filed by the [Secretary of State]. 

(33) “Statement of conversion” means a statement under Section 1045. 
(34) “Statement of domestication” means a statement under Section 1055. 
(35) “Statement of interest exchange” means a statement under Section 1035. 
(36) “Statement of merger” means a statement under Section 1025. 
(37) “Surviving entity” means the entity that continues in existence after or is created by a 

merger. 
(38) “Type of entity” means a generic form of entity: 

(A) recognized at common law; or 
(B) formed under an organic law, whether or not some entities formed under that organic law 

are subject to provisions of that law that create different categories of the form of entity. 
 
SECTION 1002.  RELATIONSHIP OF [ARTICLE] TO OTHER LAWS.   
(a) This [article] does not authorize an act prohibited by, and does not affect the application or 

requirements of, law other than this [article]. 
(b) A transaction effected under this [article] may not create or impair a right, duty or obligation 

of a person under the statutory law of this state other than this [article] relating to a change in 
control, takeover, business combination, control-share acquisition, or similar transaction 
involving a domestic merging, acquired, converting, or domesticating business corporation 
unless: 
(1) if the corporation does not survive the transaction, the transaction satisfies any 

requirements of the law; or 
(2) if the corporation survives the transaction, the approval of the plan is by a vote of the 

shareholders or directors which would be sufficient to create or impair the right, duty, or 
obligation directly under the law. 

 
SECTION 1003.  REQUIRED NOTICE OR APPROVAL. 
(a) A domestic or foreign entity that is required to give notice to, or obtain the approval of, a 

governmental agency or officer of this state to be a party to a merger must give the notice or 
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obtain the approval to be a party to an interest exchange, conversion, or domestication. 
(b) Property held for a charitable purpose under the law of this state by a domestic or foreign 

entity immediately before a transaction under this [article] becomes effective may not, as a 
result of the transaction, be diverted from the objects for which it was donated, granted, 
devised, or otherwise transferred unless, to the extent required by or pursuant to the law of 
this state concerning cy pres or other law dealing with nondiversion of charitable assets, the 
entity obtains an appropriate order of [the appropriate court] [the Attorney General] 
specifying the disposition of the property. 

(c) A bequest, devise, gift, grant, or promise contained in a will or other instrument of donation, 
subscription, or conveyance which is made to a merging entity that is not the surviving entity 
and which takes effect or remains payable after the merger inures to the surviving entity. 

(d) A trust obligation that would govern property if transferred to a nonsurviving entity applies to 
property that is transferred to the surviving entity under this section. 

 
SECTION 1004.  NONEXCLUSIVITY.  The fact that a transaction under this [article] 
produces a certain result does not preclude the same result from being accomplished in any other 
manner permitted by law other than this [article]. 
 
SECTION 1005.  REFERENCE TO EXTERNAL FACTS.  A plan may refer to facts 
ascertainable outside the plan if the manner in which the facts will operate upon the plan is 
specified in the plan.  The facts may include the occurrence of an event or a determination or 
action by a person, whether or not the event, determination, or action is within the control of a 
party to the transaction. 
 
SECTION 1006.  APPRAISAL RIGHTS.  An interest holder of a domestic merging, acquired, 
converting, or domesticating limited liability company is entitled to contractual appraisal rights 
in connection with a transaction under this [article] to the extent provided in: 

(1) the operating agreement; or 
(2) the plan. 

 
[SECTION 1007.  EXCLUDED ENTITIES AND TRANSACTIONS. 
(a) The following entities may not participate in a transaction under this [article]: 

(1) 
(2). 

(b) This [article] may not be used to effect a transaction that: 
(1) 
(2).] 

 
PART 2 

MERGER 
 
SECTION 1021.  MERGER AUTHORIZED. 
(a) By complying with this [part]: 

(1) one or more domestic limited liability companies may merge with one or more domestic 
or foreign entities into a domestic or foreign surviving entity; and 

(2) two or more foreign entities may merge into a domestic limited liability company. 
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(b) By complying with the provisions of this [part] applicable to foreign entities, a foreign entity 
may be a party to a merger under this [part] or may be the surviving entity in such a merger if 
the merger is authorized by the law of the foreign entity’s jurisdiction of formation. 

 
SECTION 1022.  PLAN OF MERGER. 
(a) A domestic limited liability company may become a party to a merger under this [part] by 

approving a plan of merger.  The plan must be in a record and contain: 
(1) as to each merging entity, its name, jurisdiction of formation, and type of entity; 
(2) if the surviving entity is to be created in the merger, a statement to that effect and the 

entity’s name, jurisdiction of formation, and type of entity; 
(3) the manner of converting the interests in each party to the merger into interests, securities, 

obligations, money, other property, rights to acquire interests or securities, or any 
combination of the foregoing; 

(4) if the surviving entity exists before the merger, any proposed amendments to: 
(A) its public organic record, if any; and 
(B) its private organic rules that are, or are proposed to be, in a record; 

(5) if the surviving entity is to be created in the merger: 
(A) its proposed public organic record, if any; and 
(B) the full text of its private organic rules that are proposed to be in a record; 

(6) the other terms and conditions of the merger; and 
(7) any other provision required by the law of a merging entity’s jurisdiction of formation or 

the organic rules of a merging entity. 
(b) In addition to the requirements of subsection (a), a plan of merger may contain any other 

provision not prohibited by law. 
 
SECTION 1023.  APPROVAL OF MERGER. 
(a) A plan of merger is not effective unless it has been approved: 

(1) by a domestic merging limited liability company, by all the members of the company 
entitled to vote on or consent to any matter; and 

(2) in a record, by each member of a domestic merging limited liability company which will 
have interest holder liability for debts, obligations, and other liabilities that are incurred 
after the merger becomes effective, unless: 
(A) the operating agreement of the company provides in a record for the approval of a 

merger in which some or all of its members become subject to interest holder liability 
by the affirmative vote or consent of fewer than all the members; and 

(B) the member consented in a record to or voted for that provision of the operating 
agreement or became a member after the adoption of that provision. 

(b) A merger involving a domestic merging entity that is not a limited liability company is not 
effective unless the merger is approved by that entity in accordance with its organic law. 

(c) A merger involving a foreign merging entity is not effective unless the merger is approved by 
the foreign entity in accordance with the law of the foreign entity’s jurisdiction of formation. 

 
SECTION 1024.  AMENDMENT OR ABANDONMENT OF PLAN OF MERGER. 
(a) A plan of merger may be amended only with the consent of each party to the plan, except as 

otherwise provided in the plan. 
(b) A domestic merging limited liability company may approve an amendment of a plan of 
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merger: 
(1) in the same manner as the plan was approved, if the plan does not provide for the manner 

in which it may be amended; or 
(2) by its managers or members in the manner provided in the plan, but a member that was 

entitled to vote on or consent to approval of the merger is entitled to vote on or consent to 
any amendment of the plan that will change: 
(A) the amount or kind of interests, securities, obligations, money, other property, rights 

to acquire interests or securities, or any combination of the foregoing, to be received 
by the interest holders of any party to the plan; 

(B) the public organic record, if any, or private organic rules of the surviving entity that 
will be in effect immediately after the merger becomes effective, except for changes 
that do not require approval of the interest holders of the surviving entity under its 
organic law or organic rules; or 

(C) any other terms or conditions of the plan, if the change would adversely affect the 
member in any material respect. 

(c) After a plan of merger has been approved and before a statement of merger becomes 
effective, the plan may be abandoned as provided in the plan.  Unless prohibited by the plan, 
a domestic merging limited liability company may abandon the plan in the same manner as 
the plan was approved. 

(d) If a plan of merger is abandoned after a statement of merger has been delivered to the 
[Secretary of State] for filing and before the statement becomes effective, a statement of 
abandonment, signed by a party to the plan, must be delivered to the [Secretary of State] for 
filing before the statement of merger becomes effective.  The statement of abandonment 
takes effect on filing, and the merger is abandoned and does not become effective.  The 
statement of abandonment must contain: 
(1) the name of each party to the plan of merger; 
(2) the date on which the statement of merger was filed by the [Secretary of State]; and 
(3) a statement that the merger has been abandoned in accordance with this section. 

 
SECTION 1025.  STATEMENT OF MERGER; EFFECTIVE DATE OF MERGER. 
(a) A statement of merger must be signed by each merging entity and delivered to the [Secretary 

of State] for filing. 
(b) A statement of merger must contain: 

(1) the name, jurisdiction of formation, and type of entity of each merging entity that is not 
the surviving entity; 

(2) the name, jurisdiction of formation, and type of entity of the surviving entity; 
(3) a statement that the merger was approved by each domestic merging entity, if any, in 

accordance with this [part] and by each foreign merging entity, if any, in accordance with 
the law of its jurisdiction of formation; 

(4) if the surviving entity exists before the merger and is a domestic filing entity, any 
amendment to its public organic record approved as part of the plan of merger; 

(5) if the surviving entity is created by the merger and is a domestic filing entity, its public 
organic record, as an attachment; and 

(6) if the surviving entity is created by the merger and is a domestic limited liability 
partnership, its statement of qualification, as an attachment. 

(c) In addition to the requirements of subsection (b), a statement of merger may contain any other 
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provision not prohibited by law. 
(d) If the surviving entity is a domestic entity, its public organic record, if any, must satisfy the 

requirements of the law of this state, except that the public organic record does not need to be 
signed. 

(e) A plan of merger that is signed by all the merging entities and meets all the requirements of 
subsection (b) may be delivered to the [Secretary of State] for filing instead of a statement of 
merger and on filing has the same effect.  If a plan of merger is filed as provided in this 
subsection, references in this [article] to a statement of merger refer to the plan of merger 
filed under this subsection. 

(f) If the surviving entity is a domestic limited liability company, the merger becomes effective 
when the statement of merger is effective.  In all other cases, the merger becomes effective 
on the later of: 
(1) the date and time provided by the organic law of the surviving entity; and 
(2) when the statement is effective.   

 
SECTION 1026.  EFFECT OF MERGER. 
(a) When a merger becomes effective: 

(1) the surviving entity continues or comes into existence; 
(2) each merging entity that is not the surviving entity ceases to exist; 
(3) all property of each merging entity vests in the surviving entity without transfer, 

reversion, or impairment; 
(4) all debts, obligations, and other liabilities of each merging entity are debts, obligations, 

and other liabilities of the surviving entity; 
(5) except as otherwise provided by law or the plan of merger, all the rights, privileges, 

immunities, powers, and purposes of each merging entity vest in the surviving entity; 
(6) if the surviving entity exists before the merger: 

(A) all its property continues to be vested in it without transfer, reversion, or impairment; 
(B) it remains subject to all its debts, obligations, and other liabilities; and 
(C) all its rights, privileges, immunities, powers, and purposes continue to be vested in it; 

(7) the name of the surviving entity may be substituted for the name of any merging entity 
that is a party to any pending action or proceeding; 

(8) if the surviving entity exists before the merger: 
(A) its public organic record, if any, is amended to the extent provided in the statement of 

merger; and 
(B) its private organic rules that are to be in a record, if any, are amended to the extent 

provided in the plan of merger; 
(9) if the surviving entity is created by the merger, its private organic rules are effective and: 

(A) if it is a filing entity, its public organic record becomes effective; and 
(B) if it is a limited liability partnership, its statement of qualification becomes effective; 

and 
(10) the interests in each merging entity which are to be converted in the merger are 

converted, and the interest holders of those interests are entitled only to the rights 
provided to them under the plan of merger and to any appraisal rights they have under 
Section 1006 and the merging entity’s organic law. 

(b) Except as otherwise provided in the organic law or organic rules of a merging entity, the 
merger does not give rise to any rights that an interest holder, governor, or third party would 
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have upon a dissolution, liquidation, or winding up of the merging entity. 
(c) When a merger becomes effective, a person that did not have interest holder liability with 

respect to any of the merging entities and becomes subject to interest holder liability with 
respect to a domestic entity as a result of the merger has interest holder liability only to the 
extent provided by the organic law of that entity and only for those debts, obligations, and 
other liabilities that are incurred after the merger becomes effective. 

(d) When a merger becomes effective, the interest holder liability of a person that ceases to hold 
an interest in a domestic merging limited liability company with respect to which the person 
had interest holder liability is subject to the following rules: 
(1) The merger does not discharge any interest holder liability under this [act] to the extent 

the interest holder liability was incurred before the merger became effective. 
(2) The person does not have interest holder liability under this [act] for any debt, obligation, 

or other liability that is incurred after the merger becomes effective. 
(3) This [act] continues to apply to the release, collection, or discharge of any interest holder 

liability preserved under paragraph (1) as if the merger had not occurred. 
(4) The person has whatever rights of contribution from any other person as are provided by 

this [act], law other than this [act], or the operating agreement of the domestic merging 
limited liability company with respect to any interest holder liability preserved under 
paragraph (1) as if the merger had not occurred. 

(e) When a merger becomes effective, a foreign entity that is the surviving entity may be served 
with process in this state for the collection and enforcement of any debts, obligations, or 
other liabilities of a domestic merging limited liability company as provided in Section 119. 

(f) When a merger becomes effective, the registration to do business in this state of any foreign 
merging entity that is not the surviving entity is canceled. 

 
PART 3 

INTEREST EXCHANGE 
 
SECTION 1031.  INTEREST EXCHANGE AUTHORIZED. 
(a) By complying with this [part]: 

(1) a domestic limited liability company may acquire all of one or more classes or series of 
interests of another domestic entity or a foreign entity in exchange for interests, 
securities, obligations, money, other property, rights to acquire interests or securities, or 
any combination of the foregoing; or 

(2) all of one or more classes or series of interests of a domestic limited liability company 
may be acquired by another domestic entity or a foreign entity in exchange for interests, 
securities, obligations, money, other property, rights to acquire interests or securities, or 
any combination of the foregoing. 

(b) By complying with the provisions of this [part] applicable to foreign entities, a foreign entity 
may be the acquiring or acquired entity in an interest exchange under this [part] if the interest 
exchange is authorized by the law of the foreign entity’s jurisdiction of formation. 

(c) If a protected agreement contains a provision that applies to a merger of a domestic limited 
liability company but does not refer to an interest exchange, the provision applies to an 
interest exchange in which the domestic limited liability company is the acquired entity as if 
the interest exchange were a merger until the provision is amended after [the effective date of 
this [act]]. 
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SECTION 1032.  PLAN OF INTEREST EXCHANGE. 
(a) A domestic limited liability company may be the acquired entity in an interest exchange 

under this [part] by approving a plan of interest exchange.  The plan must be in a record and 
contain: 
(1) the name of the acquired entity; 
(2) the name, jurisdiction of formation, and type of entity of the acquiring entity; 
(3) the manner of converting the interests in the acquired entity into interests, securities, 

obligations, money, other property, rights to acquire interests or securities, or any 
combination of the foregoing; 

(4) any proposed amendments to: 
(A) the certificate of organization of the acquired entity; and 
(B) the operating agreement of the acquired entity that are, or are proposed to be, in a 

record; 
(5) the other terms and conditions of the interest exchange; and 
(6) any other provision required by the law of this state or the operating agreement of the 

acquired entity. 
(b) In addition to the requirements of subsection (a), a plan of interest exchange may contain any 

other provision not prohibited by law. 
 
SECTION 1033.  APPROVAL OF INTEREST EXCHANGE. 
(a) A plan of interest exchange is not effective unless it has been approved: 

(1) by all the members of a domestic acquired limited liability company entitled to vote on or 
consent to any matter; and 

(2) in a record, by each member of the domestic acquired limited liability company that will 
have interest holder liability for debts, obligations, and other liabilities that are incurred 
after the interest exchange becomes effective, unless: 
(A) the operating agreement of the company provides in a record for the approval of an 

interest exchange or a merger in which some or all of its members become subject to 
interest holder liability by the affirmative vote or consent of fewer than all the 
members; and 

(B) the member consented in a record to or voted for that provision of the operating 
agreement or became a member after the adoption of that provision. 

(b) An interest exchange involving a domestic acquired entity that is not a limited liability 
company is not effective unless it is approved by the domestic entity in accordance with its 
organic law. 

(c) An interest exchange involving a foreign acquired entity is not effective unless it is approved 
by the foreign entity in accordance with the law of the foreign entity’s jurisdiction of 
formation. 

(d) Except as otherwise provided in its organic law or organic rules, the interest holders of the 
acquiring entity are not required to approve the interest exchange. 

 
SECTION 1034.  AMENDMENT OR ABANDONMENT OF PLAN OF INTEREST 
EXCHANGE. 
(a) A plan of interest exchange may be amended only with the consent of each party to the plan, 

except as otherwise provided in the plan. 
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(b) A domestic acquired limited liability company may approve an amendment of a plan of 
interest exchange: 
(1) in the same manner as the plan was approved, if the plan does not provide for the manner 

in which it may be amended; or 
(2) by its managers or members in the manner provided in the plan, but a member that was 

entitled to vote on or consent to approval of the interest exchange is entitled to vote on or 
consent to any amendment of the plan that will change: 
(A) the amount or kind of interests, securities, obligations, money, other property, rights 

to acquire interests or securities, or any combination of the foregoing, to be received 
by any of the members of the acquired company under the plan; 

(B) the certificate of organization or operating agreement of the acquired company that 
will be in effect immediately after the interest exchange becomes effective, except for 
changes that do not require approval of the members of the acquired company under 
this [act] or the operating agreement; or 

(C) any other terms or conditions of the plan, if the change would adversely affect the 
member in any material respect. 

(c) After a plan of interest exchange has been approved and before a statement of interest 
exchange becomes effective, the plan may be abandoned as provided in the plan.  Unless 
prohibited by the plan, a domestic acquired limited liability company may abandon the plan 
in the same manner as the plan was approved. 

(d) If a plan of interest exchange is abandoned after a statement of interest exchange has been 
delivered to the [Secretary of State] for filing and before the statement becomes effective, a 
statement of abandonment, signed by the acquired limited liability company, must be 
delivered to the [Secretary of State] for filing before the statement of interest exchange 
becomes effective.  The statement of abandonment takes effect on filing, and the interest 
exchange is abandoned and does not become effective.  The statement of abandonment must 
contain: 
(1) the name of the acquired company; 
(2) the date on which the statement of interest exchange was filed by the [Secretary of State]; 

and 
(3) a statement that the interest exchange has been abandoned in accordance with this 

section. 
 
SECTION 1035.  STATEMENT OF INTEREST EXCHANGE; EFFECTIVE DATE OF 
INTEREST EXCHANGE. 
(a) A statement of interest exchange must be signed by a domestic acquired limited liability 

company and delivered to the [Secretary of State] for filing. 
(b) A statement of interest exchange must contain: 

(1) the name of the acquired limited liability company; 
(2) the name, jurisdiction of formation, and type of entity of the acquiring entity; 
(3) a statement that the plan of interest exchange was approved by the acquired company in 

accordance with this [part]; and 
(4) any amendments to the acquired company’s certificate of organization approved as part of 

the plan of interest exchange. 
(c) In addition to the requirements of subsection (b), a statement of interest exchange may 

contain any other provision not prohibited by law. 
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(d) A plan of interest exchange that is signed by a domestic acquired limited liability company 
and meets all the requirements of subsection (b) may be delivered to the [Secretary of State] 
for filing instead of a statement of interest exchange and on filing has the same effect.  If a 
plan of interest exchange is filed as provided in this subsection, references in this [article] to 
a statement of interest exchange refer to the plan of interest exchange filed under this 
subsection. 

(e) An interest exchange becomes effective when the statement of interest exchange is effective. 
 
SECTION 1036.  EFFECT OF INTEREST EXCHANGE. 
(a) When an interest exchange in which the acquired entity is a domestic limited liability 

company becomes effective: 
(1) the interests in the acquired company which are the subject of the interest exchange are 

converted, and the members holding those interests are entitled only to the rights 
provided to them under the plan of interest exchange and to any appraisal rights they 
have under Section 1006; 

(2) the acquiring entity becomes the interest holder of the interests in the acquired company 
stated in the plan of interest exchange to be acquired by the acquiring entity; 

(3) the certificate of organization of the acquired company is amended to the extent provided 
in the statement of interest exchange; and 

(4) the provisions of the operating agreement of the acquired company that are to be in a 
record, if any, are amended to the extent provided in the plan of interest exchange. 

(b) Except as otherwise provided in the operating agreement of a domestic acquired limited 
liability company, the interest exchange does not give rise to any rights that a member, 
manager, or third party would have upon a dissolution, liquidation, or winding up of the 
acquired company. 

(c) When an interest exchange becomes effective, a person that did not have interest holder 
liability with respect to a domestic acquired limited liability company and becomes subject to 
interest holder liability with respect to a domestic entity as a result of the interest exchange 
has interest holder liability only to the extent provided by the organic law of the entity and 
only for those debts, obligations, and other liabilities that are incurred after the interest 
exchange becomes effective. 

(d) When an interest exchange becomes effective, the interest holder liability of a person that 
ceases to hold an interest in a domestic acquired limited liability company with respect to 
which the person had interest holder liability is subject to the following rules: 
(1) The interest exchange does not discharge any interest holder liability under this [act] to 

the extent the interest holder liability was incurred before the interest exchange became 
effective. 

(2) The person does not have interest holder liability under this [act] for any debt, obligation, 
or other liability that is incurred after the interest exchange becomes effective. 

(3) This [act] continues to apply to the release, collection, or discharge of any interest holder 
liability preserved under paragraph (1) as if the interest exchange had not occurred. 

(4) The person has whatever rights of contribution from any other person as are provided by 
this [act], law other than this [act], or the operating agreement of the acquired company 
with respect to any interest holder liability preserved under paragraph (1) as if the interest 
exchange had not occurred. 
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PART 4 

CONVERSION 
 
SECTION 1041.  CONVERSION AUTHORIZED. 
(a) By complying with this [part], a domestic limited liability company may become: 

(1) a domestic entity that is a different type of entity; or 
(2) a foreign entity that is a different type of entity, if the conversion is authorized by the law 

of the foreign entity’s jurisdiction of formation. 
(b) By complying with the provisions of this [part] applicable to foreign entities, a foreign entity 

that is not a foreign limited liability company may become a domestic limited liability 
company if the conversion is authorized by the law of the foreign entity’s jurisdiction of 
formation. 

(c) If a protected agreement contains a provision that applies to a merger of a domestic limited 
liability company but does not refer to a conversion, the provision applies to a conversion of 
the company as if the conversion were a merger until the provision is amended after [the 
effective date of this [act]]. 

 
SECTION 1042.  PLAN OF CONVERSION. 
(a) A domestic limited liability company may convert to a different type of entity under this 

[part] by approving a plan of conversion.  The plan must be in a record and contain: 
(1) the name of the converting limited liability company; 
(2) the name, jurisdiction of formation, and type of entity of the converted entity; 
(3) the manner of converting the interests in the converting limited liability company into 

interests, securities, obligations, money, other property, rights to acquire interests or 
securities, or any combination of the foregoing; 

(4) the proposed public organic record of the converted entity if it will be a filing entity; 
(5) the full text of the private organic rules of the converted entity which are proposed to be 

in a record; 
(6) the other terms and conditions of the conversion; and 
(7) any other provision required by the law of this state or the operating agreement of the 

converting limited liability company. 
(b) In addition to the requirements of subsection (a), a plan of conversion may contain any other 

provision not prohibited by law. 
 
SECTION 1043.  APPROVAL OF CONVERSION. 
(a) A plan of conversion is not effective unless it has been approved: 

(1) by a domestic converting limited liability company, by all the members of the limited 
liability company entitled to vote on or consent to any matter; and 

(2) in a record, by each member of a domestic converting limited liability company which 
will have interest holder liability for debts, obligations, and other liabilities that are 
incurred after the conversion becomes effective, unless: 
(A) the operating agreement of the company provides in a record for the approval of a 

conversion or a merger in which some or all of its members become subject to interest 
holder liability by the affirmative vote or consent of fewer than all the members; and 

(B) the member voted for or consented in a record to that provision of the operating 
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agreement or became a member after the adoption of that provision. 
(b) A conversion involving a domestic converting entity that is not a limited liability company is 

not effective unless it is approved by the domestic converting entity in accordance with its 
organic law. 

(c) A conversion of a foreign converting entity is not effective unless it is approved by the 
foreign entity in accordance with the law of the foreign entity’s jurisdiction of formation. 

 
SECTION 1044.  AMENDMENT OR ABANDONMENT OF PLAN OF CONVERSION. 
(a) A plan of conversion of a domestic converting limited liability company may be amended: 

(1) in the same manner as the plan was approved, if the plan does not provide for the manner 
in which it may be amended; or 

(2) by its managers or members in the manner provided in the plan, but a member that was 
entitled to vote on or consent to approval of the conversion is entitled to vote on or 
consent to any amendment of the plan that will change: 
(A) the amount or kind of interests, securities, obligations, money, other property, rights 

to acquire interests or securities, or any combination of the foregoing, to be received 
by any of the members of the converting company under the plan; 

(B) the public organic record, if any, or private organic rules of the converted entity 
which will be in effect immediately after the conversion becomes effective, except for 
changes that do not require approval of the interest holders of the converted entity 
under its organic law or organic rules; or 

(C) any other terms or conditions of the plan, if the change would adversely affect the 
member in any material respect. 

(b) After a plan of conversion has been approved by a domestic converting limited liability 
company and before a statement of conversion becomes effective, the plan may be 
abandoned as provided in the plan.  Unless prohibited by the plan, a domestic converting 
limited liability company may abandon the plan in the same manner as the plan was 
approved. 

(c) If a plan of conversion is abandoned after a statement of conversion has been delivered to the 
[Secretary of State] for filing and before the statement becomes effective, a statement of 
abandonment, signed by the converting entity, must be delivered to the [Secretary of State] 
for filing before the statement of conversion becomes effective.  The statement of 
abandonment takes effect on filing, and the conversion is abandoned and does not become 
effective.  The statement of abandonment must contain: 
(1) the name of the converting limited liability company; 
(2) the date on which the statement of conversion was filed by the [Secretary of State]; and 
(3) a statement that the conversion has been abandoned in accordance with this section. 

 
SECTION 1045.  STATEMENT OF CONVERSION; EFFECTIVE DATE OF 
CONVERSION. 
(a) A statement of conversion must be signed by the converting entity and delivered to the 

[Secretary of State] for filing. 
(b) A statement of conversion must contain: 

(1) the name, jurisdiction of formation, and type of entity of the converting entity; 
(2) the name, jurisdiction of formation, and type of entity of the converted entity; 
(3) if the converting entity is a domestic limited liability company, a statement that the plan 
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of conversion was approved in accordance with this [part] or, if the converting entity is a 
foreign entity, a statement that the conversion was approved by the foreign entity in 
accordance with the law of its jurisdiction of formation; 

(4) if the converted entity is a domestic filing entity, its public organic record, as an 
attachment; and 

(5) if the converted entity is a domestic limited liability partnership, its statement of 
qualification, as an attachment. 

(c) In addition to the requirements of subsection (b), a statement of conversion may contain any 
other provision not prohibited by law. 

(d) If the converted entity is a domestic entity, its public organic record, if any, must satisfy the 
requirements of the law of this state, except that the public organic record does not need to be 
signed. 

(e) A plan of conversion that is signed by a domestic converting limited liability company and 
meets all the requirements of subsection (b) may be delivered to the [Secretary of State] for 
filing instead of a statement of conversion and on filing has the same effect.  If a plan of 
conversion is filed as provided in this subsection, references in this [article] to a statement of 
conversion refer to the plan of conversion filed under this subsection. 

(f) If the converted entity is a domestic limited liability company, the conversion becomes 
effective when the statement of conversion is effective.  In all other cases, the conversion 
becomes effective on the later of: 
(1) the date and time provided by the organic law of the converted entity; and 
(2) when the statement is effective. 

 
SECTION 1046.  EFFECT OF CONVERSION. 
(a) When a conversion becomes effective: 

(1) the converted entity is: 
(A) organized under and subject to the organic law of the converted entity; and 
(B) the same entity without interruption as the converting entity; 

(2) all property of the converting entity continues to be vested in the converted entity without 
transfer, reversion, or impairment; 

(3) all debts, obligations, and other liabilities of the converting entity continue as debts, 
obligations, and other liabilities of the converted entity; 

(4) except as otherwise provided by law or the plan of conversion, all the rights, privileges, 
immunities, powers, and purposes of the converting entity remain in the converted entity; 

(5) the name of the converted entity may be substituted for the name of the converting entity 
in any pending action or proceeding; 

(6) the certificate of organization of the converted entity becomes effective; 
(7) the provisions of the operating agreement of the converted entity which are to be in a 

record, if any, approved as part of the plan of conversion become effective; and 
(8) the interests in the converting entity are converted, and the interest holders of the 

converting entity are entitled only to the rights provided to them under the plan of 
conversion and to any appraisal rights they have under Section 1006. 

(b) Except as otherwise provided in the operating agreement of a domestic converting limited 
liability company, the conversion does not give rise to any rights that a member, manager, or 
third party would have upon a dissolution, liquidation, or winding up of the converting entity. 

(c) When a conversion becomes effective, a person that did not have interest holder liability with 
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respect to the converting entity and becomes subject to interest holder liability with respect to 
a domestic entity as a result of the conversion has interest holder liability only to the extent 
provided by the organic law of the entity and only for those debts, obligations, and other 
liabilities that are incurred after the conversion becomes effective. 

(d) When a conversion becomes effective, the interest holder liability of a person that ceases to 
hold an interest in a domestic converting limited liability company with respect to which the 
person had interest holder liability is subject to the following rules: 
(1) The conversion does not discharge any interest holder liability under this [act] to the 

extent the interest holder liability was incurred before the conversion became effective; 
(2) The person does not have interest holder liability under this [act] for any debt, obligation, 

or other liability that arises after the conversion becomes effective. 
(3) This [act] continues to apply to the release, collection, or discharge of any interest holder 

liability preserved under paragraph (1) as if the conversion had not occurred. 
(4) The person has whatever rights of contribution from any other person as are provided by 

this [act], law other than this [act], or the organic rules of the converting entity with 
respect to any interest holder liability preserved under paragraph (1) as if the conversion 
had not occurred. 

(e) When a conversion becomes effective, a foreign entity that is the converted entity may be 
served with process in this state for the collection and enforcement of any of its debts, 
obligations, and other liabilities as provided in Section 119. 

(f) If the converting entity is a registered foreign entity, its registration to do business in this state 
is canceled when the conversion becomes effective. 

(g) A conversion does not require the entity to wind up its affairs and does not constitute or cause 
the dissolution of the entity. 

 
PART 5 

DOMESTICATION 
 
SECTION 1051.  DOMESTICATION AUTHORIZED. 
(a) By complying with this [part], a domestic limited liability company may become a foreign 

limited liability company if the domestication is authorized by the law of the foreign 
jurisdiction. 

(b) By complying with the provisions of this [part] applicable to foreign limited liability 
companies, a foreign limited liability company may become a domestic limited liability 
company if the domestication is authorized by the law of the foreign limited liability 
company’s jurisdiction of formation. 

(c) If a protected agreement contains a provision that applies to a merger of a domestic limited 
liability company but does not refer to a domestication, the provision applies to a 
domestication of the limited liability company as if the domestication were a merger until the 
provision is amended after [the effective date of this [act]]. 

 
SECTION 1052.  PLAN OF DOMESTICATION. 
(a) A domestic limited liability company may become a foreign limited liability company in a 

domestication by approving a plan of domestication.  The plan must be in a record and 
contain: 
(1) the name of the domesticating limited liability company; 
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(2) the name and jurisdiction of formation of the domesticated limited liability company; 
(3) the manner of converting the interests in the domesticating limited liability company into 

interests, securities, obligations, money, other property, rights to acquire interests or 
securities, or any combination of the foregoing; 

(4) the proposed certificate of organization of the domesticated limited liability company; 
(5) the full text of the provisions of the operating agreement of the domesticated limited 

liability company that are proposed to be in a record; 
(6) the other terms and conditions of the domestication; and 
(7) any other provision required by the law of this state or the operating agreement of the 

domesticating limited liability company. 
(b) In addition to the requirements of subsection (a), a plan of domestication may contain any 

other provision not prohibited by law. 
 
SECTION 1053.  APPROVAL OF DOMESTICATION. 
(a) A plan of domestication of a domestic domesticating limited liability company is not effective 

unless it has been approved: 
(1) by all the members entitled to vote on or consent to any matter; and 
(2) in a record, by each member that will have interest holder liability for debts, obligations, 

and other liabilities that are incurred after the domestication becomes effective, unless: 
(A) the operating agreement of the domesticating company in a record provides for the 

approval of a domestication or merger in which some or all of its members become 
subject to interest holder liability by the affirmative vote or consent of fewer than all 
the members; and 

(B) the member voted for or consented in a record to that provision of the operating 
agreement or became a member after the adoption of that provision. 

(b) A domestication of a foreign domesticating limited liability company is not effective unless it 
is approved in accordance with the law of the foreign limited liability company’s jurisdiction 
of formation. 

 
SECTION 1054.  AMENDMENT OR ABANDONMENT OF PLAN OF 
DOMESTICATION. 
(a) A plan of domestication of a domestic domesticating limited liability company may be 

amended: 
(1) in the same manner as the plan was approved, if the plan does not provide for the manner 

in which it may be amended; or 
(2) by its managers or members in the manner provided in the plan, but a member that was 

entitled to vote on or consent to approval of the domestication is entitled to vote on or 
consent to any amendment of the plan that will change: 
(A) the amount or kind of interests, securities, obligations, money, other property, rights 

to acquire interests or securities, or any combination of the foregoing, to be received 
by any of the members of the domesticating limited liability company under the plan; 

(B) the certificate of organization or operating agreement of the domesticated limited 
liability company that will be in effect immediately after the domestication becomes 
effective, except for changes that do not require approval of the members of the 
domesticated limited liability company under its organic law or operating agreement; 
or 
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(C) any other terms or conditions of the plan, if the change would adversely affect the 
member in any material respect. 

(b) After a plan of domestication has been approved by a domestic domesticating limited liability 
company and before a statement of domestication becomes effective, the plan may be 
abandoned as provided in the plan.  Unless prohibited by the plan, a domestic domesticating 
limited liability company may abandon the plan in the same manner as the plan was 
approved. 

(c) If a plan of domestication is abandoned after a statement of domestication has been delivered 
to the [Secretary of State] for filing and before the statement becomes effective, a statement 
of abandonment, signed by the domesticating limited liability company, must be delivered to 
the [Secretary of State] for filing before the statement of domestication becomes effective.  
The statement of abandonment takes effect on filing, and the domestication is abandoned and 
does not become effective.  The statement of abandonment must contain: 
(1) the name of the domesticating limited liability company; 
(2) the date on which the statement of domestication was filed by the [Secretary of State]; 

and 
(3) a statement that the domestication has been abandoned in accordance with this section. 

 
SECTION 1055.  STATEMENT OF DOMESTICATION; EFFECTIVE DATE OF 
DOMESTICATION. 
(a) A statement of domestication must be signed by the domesticating limited liability company 

and delivered to the [Secretary of State] for filing. 
(b) A statement of domestication must contain: 

(1) the name and jurisdiction of formation of the domesticating limited liability company; 
(2) the name and jurisdiction of formation of the domesticated limited liability company; 
(3) if the domesticating limited liability company is a domestic limited liability company, a 

statement that the plan of domestication was approved in accordance with this [part] or, if 
the domesticating limited liability company is a foreign limited liability company, a 
statement that the domestication was approved in accordance with the law of its 
jurisdiction of formation; and 

(4) the certificate of organization of the domesticated limited liability company, as an 
attachment. 

(c) In addition to the requirements of subsection (b), a statement of domestication may contain 
any other provision not prohibited by law. 

(d) The certificate of organization of a domestic domesticated limited liability company must 
satisfy the requirements of this [act], but the certificate does not need to be signed. 

(e) A plan of domestication that is signed by a domesticating domestic limited liability company 
and meets all the requirements of subsection (b) may be delivered to the [Secretary of State] 
for filing instead of a statement of domestication and on filing has the same effect.  If a plan 
of domestication is filed as provided in this subsection, references in this [article] to a 
statement of domestication refer to the plan of domestication filed under this subsection. 

(f) If the domesticated entity is a domestic limited liability company, the domestication becomes 
effective when the statement of domestication is effective.  If the domesticated entity is a 
foreign limited liability company, the domestication becomes effective on the later of: 
(1) the date and time provided by the organic law of the domesticated entity; and 
(2) when the statement is effective. 
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SECTION 1056.  EFFECT OF DOMESTICATION. 
(a) When a domestication becomes effective: 

(1) the domesticated entity is: 
(A) organized under and subject to the organic law of the domesticated entity; and 
(B) the same entity without interruption as the domesticating entity; 

(2) all property of the domesticating entity continues to be vested in the domesticated entity 
without transfer, reversion, or impairment; 

(3) all debts, obligations, and other liabilities of the domesticating entity continue as debts, 
obligations, and other liabilities of the domesticated entity; 

(4) except as otherwise provided by law or the plan of domestication, all the rights, 
privileges, immunities, powers, and purposes of the domesticating entity remain in the 
domesticated entity; 

(5) the name of the domesticated entity may be substituted for the name of the domesticating 
entity in any pending action or proceeding; 

(6) the certificate of organization of the domesticated entity becomes effective; 
(7) the provisions of the operating agreement of the domesticated entity that are to be in a 

record, if any, approved as part of the plan of domestication become effective; and 
(8) the interests in the domesticating entity are converted to the extent and as approved in 

connection with the domestication, and the members of the domesticating entity are 
entitled only to the rights provided to them under the plan of domestication and to any 
appraisal rights they have under Section 1006. 

(b) Except as otherwise provided in the organic law or operating agreement of the domesticating 
limited liability company, the domestication does not give rise to any rights that a member, 
manager, or third party would otherwise have upon a dissolution, liquidation, or winding up 
of the domesticating company. 

(c) When a domestication becomes effective, a person that did not have interest holder liability 
with respect to the domesticating limited liability company and becomes subject to interest 
holder liability with respect to a domestic company as a result of the domestication has 
interest holder liability only to the extent provided by this [act] and only for those debts, 
obligations, and other liabilities that are incurred after the domestication becomes effective. 

(d) When a domestication becomes effective, the interest holder liability of a person that ceases 
to hold an interest in a domestic domesticating limited liability company with respect to 
which the person had interest holder liability is subject to the following rules: 
(1) The domestication does not discharge any interest holder liability under this [act] to the 

extent the interest holder liability was incurred before the domestication became 
effective. 

(2) A person does not have interest holder liability under this [act] for any debt, obligation, or 
other liability that is incurred after the domestication becomes effective. 

(3) This [act] continues to apply to the release, collection, or discharge of any interest holder 
liability preserved under paragraph (1) as if the domestication had not occurred. 

(4) A person has whatever rights of contribution from any other person as are provided by 
this [act], law other than this [act], or the operating agreement of the domestic 
domesticating limited liability company with respect to any interest holder liability 
preserved under paragraph (1) as if the domestication had not occurred. 

(e) When a domestication becomes effective, a foreign limited liability company that is the 
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domesticated company may be served with process in this state for the collection and 
enforcement of any of its debts, obligations, and other liabilities as provided in Section 119. 

(f) If the domesticating limited liability company is a registered foreign entity, the registration of 
the company is canceled when the domestication becomes effective. 

(g) A domestication does not require a domestic domesticating limited liability company to wind 
up its affairs and does not constitute or cause the dissolution of the company. 

 
ARTICLE 11 

MISCELLANEOUS PROVISIONS 
 
SECTION 1101.  UNIFORMITY OF APPLICATION AND CONSTRUCTION.  In applying 
and construing this uniform act, consideration must be given to the need to promote uniformity 
of the law with respect to its subject matter among states that enact it. 
 
SECTION 1102.  RELATION TO ELECTRONIC SIGNATURES IN GLOBAL AND 
NATIONAL COMMERCE ACT.  This [act] modifies, limits, and supersedes the Electronic 
Signatures in Global and National Commerce Act, 15 U.S.C. Section 7001 et seq., but does not 
modify, limit, or supersede Section 101(c) of that act, 15 U.S.C. Section 7001(c), or authorize 
electronic delivery of any of the notices described in Section 103(b) of that act, 15 U.S.C. 
Section 7003(b). 
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Subchapter A. 
SHORT TITLE AND RESERVATION OF POWER 

 
§ 1.01 Short Title 
This Act shall be known and may be cited as the “[name of state] Business Corporation Act.” 
 
§ 1.02 Reservation of Power to Amend or Repeal 
The [name of state legislature] has power to amend or repeal all or part of this Act at any time 
and all domestic and foreign corporations subject to this Act are governed by the amendment or 
repeal. 
 
 

Subchapter B. 
FILING DOCUMENTS 

 
§ 1.20 Requirements for Documents; Extrinsic Facts 
(a) A document must satisfy the requirements of this section, and of any other section that adds 

to or varies these requirements, to be entitled to filing by the secretary of state. 
(b) This Act must require or permit filing the document in the office of the secretary of state. 
(c) The document must contain the information required by this Act and may contain other 

information. 
(d) The document must be typewritten or printed or, if electronically transmitted, it must be in a 

format that can be retrieved or reproduced in typewritten or printed form. 
(e) The document must be in the English language. A corporate name need not be in English if 

written in English letters or Arabic or Roman numerals. 
(f) The document must be signed: 

(1) by the chairman of the board of directors of a domestic or foreign corporation, by its 
president, or by another of its officers; 

(2) if directors have not been selected or the corporation has not been formed, by an 
incorporator; or 

(3) if the corporation is in the hands of a receiver, trustee, or other court-appointed fiduciary, 
by that fiduciary. 

(g) The person executing the document shall sign it and state beneath or opposite the person’s 
signature the person’s name and the capacity in which the document is signed. The document 
may but need not contain a corporate seal, attestation, acknowledgment, or verification. 
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(h) If the secretary of state has prescribed a mandatory form for the document under section 
1.21(a), the document must be in or on the prescribed form. 

(i) The document must be delivered to the office of the secretary of state for filing. Delivery may 
be made by electronic transmission if and to the extent permitted by the secretary of state. If 
it is filed in typewritten or printed form and not transmitted electronically, the secretary of 
state may require one exact or conformed copy to be delivered with the document. 

(j) When the document is delivered to the office of the secretary of state for filing, the correct 
filing fee, and any franchise tax, license fee, or penalty required by this Act or other law to be 
paid at the time of delivery for filing must be paid or provision for payment made in a 
manner permitted by the secretary of state. 

(k) Whenever a provision of this Act permits any of the terms of a plan or a filed document to be 
dependent on facts objectively ascertainable outside the plan or filed document, the following 
provisions apply: 
(1) The manner in which the facts will operate upon the terms of the plan or filed document 

must be set forth in the plan or filed document. 
(2) The facts may include: 

(i) any of the following that is available in a nationally recognized news or information 
medium either in print or electronically: statistical or market indices, market prices of 
any security or group of securities, interest rates, currency exchange rates, or similar 
economic or financial data; 

(ii) a determination or action by any person or body, including the corporation or any 
other party to a plan or filed document; or 

(iii) the terms of, or actions taken under, an agreement to which the corporation is a party, 
or any other agreement or document. 

(3) As used in this subsection § 1.20(k): 
(i) “filed document’’ means a document filed by the secretary of state under any 

provision of this Act except chapter 15 or section 16.21; and 
(ii) “plan” means a plan of domestication, conversion, merger, or share exchange. 

(4) The following provisions of a plan or filed document may not be made dependent on facts 
outside the plan or filed document: 
(i) the name and address of any person required in a filed document; 
(ii) the registered office of any entity required in a filed document; 
(iii) the registered agent of any entity required in a filed document; 
(iv) the number of authorized shares and designation of each class or series of shares; (v) 

the effective date of a filed document; and 
(vi) any required statement in a filed document of the date on which the underlying 

transaction was approved or the manner in which that approval was given. 
(5) If a provision of a filed document is made dependent on a fact ascertainable outside of the 

filed document, and that fact is neither ascertainable by reference to a source described in 
subsection (k)(2)(i) or a document that is a matter of public record, nor have the affected 
shareholders received notice of the fact from the corporation, then the corporation shall 
file with the secretary of state articles of amendment to the filed document setting forth 
the fact promptly after the time when the fact referred to is first ascertainable or thereafter 
changes. Articles of amendment under this subsection (k)(5) are deemed to be authorized 
by the authorization of the original filed document to which they relate and may be filed 
by the corporation without further action by the board of directors or the shareholders. 
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OFFICIAL COMMENT 

. . .  1. Form 
 . . . Section 1.21 permits the secretary of state to prescribe forms, but the secretary of state 
may only make mandatory those forms listed in section 1.21(a). As a result, the secretary of state 
may not reject other documents on the basis of form if they contain the information called for by 
the specific statutory requirement and meet the minimal formal requirements of this section. See 
section 1.25. . . .  
 
§ 1.21 Forms 
(a) The secretary of state may prescribe and furnish on request forms for: (i) an application for a 

certificate of existence or certificate of registration, (ii) a foreign corporation’s registration 
statement, (iii) a foreign corporation’s statement of withdrawal, (iv) a foreign corporation’s 
transfer of registration statement, and (v) the annual report. If the secretary of state so 
requires, use of these forms is mandatory. 

(b) The secretary of state may prescribe and furnish on request forms for other documents 
required or permitted to be filed by this Act but their use is not mandatory. 

 
§ 1.22 Filing, Service, and Copying Fees [omitted] 
 
§ 1.23 Effective Date of Filed Document 
(a) Except to the extent otherwise provided in section 1.24(c) and subchapter E of this chapter, a 

document accepted for filing is effective: 
(1) on the date and at the time of filing, as provided in section 1.25(b); 
(2) on the date of filing and at the time specified in the document as its effective time if later 

than the time under subsection (a)(1); 
(3) at a specified delayed effective date and time which may not be more than 90 days after 

filing; or 
(4) if a delayed effective date is specified, but no time is specified, at 12:01 a.m. on the date 

specified, which may not be more than 90 days after the date of filing. 
(b) If a filed document does not specify the time zone or place at which a date or time or both is 

to be determined, the date or time or both at which it becomes effective shall be those 
prevailing at the place of filing in this state. 

 
§ 1.24 Correcting Filed Document 
(a) A document filed by the secretary of state pursuant to this Act may be corrected if (i) the 

document contains an inaccuracy, (ii) the document was defectively signed, attested, sealed, 
verified, or acknowledged, or (iii) the electronic transmission was defective. 

(b) A document is corrected: 
(1) by preparing articles of correction that 

(i) describe the document (including its filing date) or attach a copy of it to the articles of 
correction, 

(ii) specify the inaccuracy or defect to be corrected, and 
(iii) correct the inaccuracy or defect; and 

(2) by delivering the articles of correction to the secretary of state for filing. 
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(c) Articles of correction are effective on the effective date of the document they correct except 
as to persons relying on the uncorrected document and adversely affected by the correction. 
As to those persons, articles of correction are effective when filed. 

 
§ 1.25 Filing Duty of Secretary of State 
(a) If a document delivered to the office of the secretary of state for filing satisfies the 

requirements of section 1.20, the secretary of state shall file it. 
(b) The secretary of state files a document by recording it as filed on the date and time of receipt. 

After filing a document, the secretary of state shall return to the person who delivered the 
document for filing a copy of the document with an acknowledgement of the date and time of 
filing. 

(c) If the secretary of state refuses to file a document, it shall be returned to the person who 
delivered the document for filing within five days after the document was delivered, together 
with a brief, written explanation of the reason for the refusal. 

(d) The secretary of state’s duty to file documents under this section is ministerial. The secretary 
of state’s filing or refusing to file a document does not create a presumption that: (i) the 
document does or does not conform to the requirements of the Act; or (ii) the information 
contained in the document is correct or incorrect. 

 
OFFICIAL COMMENT 

 Section 1.25 limits the discretion of the secretary of state to a ministerial role in reviewing 
the contents of documents. If the document submitted contains the information required by 
section 1.20 and the applicable provision of the Act (and if a mandatory form has been 
prescribed under section 1.21(a), the document is in that form), the secretary of state under 
section 1.25 must file it even though it contains additional provisions the secretary of state may 
believe are irrelevant or not authorized by the Act or by general legal principles. Persons 
adversely affected by provisions in a document may test their validity in a proceeding 
appropriate for that purpose. Similarly, the attorney general of the state may also question the 
validity of provisions of documents accepted for filing by the secretary of state in an independent 
suit brought for that purpose. In neither case should any presumption or inference be drawn 
about the validity of a provision from the fact that the secretary of state accepted the document 
for filing. 
 
§ 1.26 Appeal From Secretary Of State’s Refusal to File Document 
(a) If the secretary of state refuses to file a document delivered for filing, the person that 

delivered the document for filing may petition [name or describe court] to compel its filing. 
The document and the explanation of the secretary of state of the refusal to file must be 
attached to the petition. The court may decide the matter in a summary proceeding. 

(b) The court may order the secretary of state to file the document or take other action the court 
considers appropriate. 

(c) The court’s final decision may be appealed as in other civil proceedings. 
 
§ 1.27 Evidentiary Effect of Certified Copy of Filed Document 
A certificate from the secretary of state delivered with a copy of a document filed by the 
secretary of state is conclusive evidence that the original document is on file with the secretary of 
state. 
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§ 1.28 Certificate of Existence or Registration 
(a) Any person may apply to the secretary of state to furnish a certificate of existence for a 

domestic corporation or a certificate of registration for a foreign corporation. 
(b) A certificate of existence sets forth: 

(1) the domestic corporation’s corporate name; 
(2) that the domestic corporation is duly incorporated under the law of this state, the date of 

its incorporation, and the period of its duration if less than perpetual; (3) that all fees, 
taxes, and penalties owed to this state have been paid, if 
(i) payment is reflected in the records of the secretary of state, and 
(ii) nonpayment affects the existence of the domestic corporation; 

(4) that its most recent annual report required by section 16.21 has been filed with the 
secretary of state; 

(5) that articles of dissolution have not been filed; 
(6) that the corporation is not administratively dissolved and a proceeding is not pending 

under section 14.21; and 
(7) other facts of record in the office of the secretary of state that may be requested by the 

applicant. 
(c) A certificate of registration sets forth: 

(1) the foreign corporation’s name used in this state; 
(2) that the foreign corporation is registered to do business in this state;  
(3) that all fees, taxes, and penalties owed to this state have been paid, if 

(i) payment is reflected in the records of the secretary of state, and 
(ii) nonpayment affects the registration of the foreign corporation; 

(4) that its most recent annual report required by section 16.21 has been filed with the 
secretary of state; and 

(5) other facts of record in the office of the secretary of state that may be requested by the 
applicant. 

(d) Subject to any qualification stated in the certificate, a certificate of existence or registration 
issued by the secretary of state may be relied upon as conclusive evidence of the facts stated 
in the certificate. 

 
§ 1.29 Penalty for Signing False Document 
(a) A person commits an offense by signing a document that the person knows is false in any 

material respect with intent that the document be delivered to the secretary of state for filing. 
(b) An offense under this section is a [ ______ ] misdemeanor [punishable by a fine of not to 

exceed $ ______ ]. 
 
 

Subchapter C. 
SECRETARY OF STATE 

 
§ 1.30 Powers 
The secretary of state has the power reasonably necessary to perform the duties required of the 
secretary of state by this Act. 
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OFFICIAL COMMENT 
 Section 1.30 is intended to grant the secretary of state the authority necessary for the efficient 
performance of the filing and other duties imposed on the secretary of state by the Act but is not 
intended as a grant of general authority to establish public policy. The most important aspects of 
a modern corporation statute relate to the creation and maintenance of relationships among 
persons interested in or involved with a corporation; these relationships should be a matter of 
concern to the parties involved and not subject to regulation or interpretation by the secretary of 
state. Further, even in situations involving claims that the corporation has been formed or is 
being operated for purposes that may violate the public policies of the state, the secretary of state 
is usually not the governmental official that determines the scope of public policy through 
administration of the secretary of state’s filing responsibilities under the Act. Rather, the attorney 
general may seek to enjoin the illegal conduct or to dissolve involuntarily the offending 
corporation. 
 

Subchapter D. 
DEFINITIONS 

 
§ 1.40 Act Definitions 
In this Act, unless otherwise specified: 
 “Articles of incorporation” means the articles of incorporation described in section 2.02, all 
amendments to the articles of incorporation, and any other documents permitted or required to be 
delivered for filing by a domestic business corporation with the secretary of state under any 
provision of this Act that modify, amend, supplement, restate or replace the articles of 
incorporation. After an amendment of the articles of incorporation or any other document filed 
under this Act that restates the articles of incorporation in their entirety, the articles of 
incorporation shall not include any prior documents. When used with respect to a foreign 
corporation or a domestic or foreign nonprofit corporation, the “articles of incorporation” of such 
an entity means the document of such entity that is equivalent to the articles of incorporation of a 
domestic business corporation. 
 “Authorized shares” means the shares of all classes a domestic or foreign corporation is 
authorized to issue. 
 “Beneficial shareholder” means a person who owns the beneficial interest in shares, which 
may be a record shareholder or a person on whose behalf shares are registered in the name of an 
intermediary or nominee. 
 “Conspicuous” means so written, displayed, or presented that a reasonable person against 
whom the writing is to operate should have noticed it. 
 “Corporation,” “domestic corporation,” “business corporation” or “domestic business 
corporation” means a corporation for profit, which is not a foreign corporation, incorporated 
under this Act. 
 “Deliver” or “delivery” means any method of delivery used in conventional commercial 
practice, including delivery by hand, mail, commercial delivery, and, if authorized in accordance 
with section 1.41, by electronic transmission. 
 “Distribution” means a direct or indirect transfer of cash or other property (except a 
corporation’s own shares) or incurrence of indebtedness by a corporation to or for the benefit of 
its shareholders in respect of any of its shares. A distribution may be in the form of a payment of 
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a dividend; a purchase, redemption, or other acquisition of shares; a distribution of indebtedness; 
a distribution in liquidation; or otherwise. 
 “Document” means (i) any tangible medium on which information is inscribed, and includes 
handwritten, typed, printed or similar instruments, and copies of such instruments, or (ii) an 
electronic record. 
 “Domestic,” with respect to an entity, means an entity governed as to its internal affairs by 
the law of this state. 
 “Effective date,” when referring to a document accepted for filing by the secretary of state, 
means the time and date determined in accordance with section 1.23. 
 “Electronic” means relating to technology having electrical, digital, magnetic, wireless, 
optical, electromagnetic, or similar capabilities. 
 “Electronic record” means information that is stored in an electronic or other nontangible 
medium and is retrievable in paper form through an automated process used in conventional 
commercial practice, unless otherwise authorized in accordance with section 1.41(j). 
 “Electronic transmission” or “electronically transmitted” means any form or process of 
communication not directly involving the physical transfer of paper or another tangible medium, 
which (i) is suitable for the retention, retrieval, and reproduction of information by the recipient, 
and (ii) is retrievable in paper form by the recipient through an automated process used in 
conventional commercial practice, unless otherwise authorized in accordance with section 
1.41(j). 
 “Eligible entity” means a domestic or foreign unincorporated entity or a domestic or foreign 
nonprofit corporation. 
 “Eligible interests” means interests or memberships.  
 “Employee” includes an officer but not a director. A director may accept duties that make the 
director also an employee. 
 “Entity” includes domestic and foreign business corporation; domestic and foreign nonprofit 
corporation; estate; trust; domestic and foreign unincorporated entity; and state, United States, 
and foreign government. 
 “Expenses” means reasonable expenses of any kind that are incurred in connection with a 
matter. 
 “Filing entity” means an unincorporated entity, other than a limited liability partnership, that 
is of a type that is created by filing a public organic record or is required to file a public organic 
record that evidences its creation. 
 “Foreign,” with respect to an entity, means an entity governed as to its internal affairs by the 
organic law of a jurisdiction other than this state. 
 “Foreign corporation” or “foreign business corporation” means a corporation incorporated 
under a law other than the law of this state which would be a business corporation if incorporated 
under the law of this state. 
 “Foreign nonprofit corporation” means a corporation incorporated under a law other than the 
law of this state which would be a nonprofit corporation if incorporated under the law of this 
state. 
 “Foreign registration statement” means the foreign registration statement described in section 
15.03. 
 “Governmental subdivision” includes authority, county, district, and municipality. 
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 “Governor” means any person under whose authority the powers of an entity are exercised 
and under whose direction the activities and affairs of the entity are managed pursuant to the 
organic law governing the entity and its organic rules. 
 “Includes” and “including” denote a partial definition or a nonexclusive list. “Individual” 
means a natural person. 
 “Interest” means either or both of the following rights under the organic law governing an 
unincorporated entity: 

(i) the right to receive distributions from the entity either in the ordinary course or upon 
liquidation; or 

(ii) the right to receive notice or vote on issues involving its internal affairs, other than as an 
agent, assignee, proxy or person responsible for managing its business and affairs. 

 “Interest holder” means a person who holds of record an interest. “Interest holder liability” 
means: 

(iii) personal liability for a debt, obligation, or other liability of a domestic or foreign 
corporation or eligible entity that is imposed on a person: 
(A) solely by reason of the person’s status as a shareholder, member or interest holder; or 
(B) by the articles of incorporation of the domestic corporation or the organic rules of the 

eligible entity or foreign corporation that make one or more specified shareholders, 
members, or interest holders, or categories of shareholders, members, or interest 
holders, liable in their capacity as shareholders, members, or interest holders for all or 
specified liabilities of the corporation or eligible entity; or 

(iv) an obligation of a shareholder, member, or interest holder under the articles of 
incorporation of a domestic corporation or the organic rules of an eligible entity or 
foreign corporation to contribute to the entity. 

  For purposes of the foregoing, except as otherwise provided in the articles of 
incorporation of a domestic corporation or the organic law or organic rules of an eligible 
entity or a foreign corporation, interest holder liability arises under clause (i) when the 
corporation or eligible entity incurs the liability. 

 “Jurisdiction of formation” means the state or country the law of which includes the organic 
law governing a domestic or foreign corporation or eligible entity. 
 “Means” denotes an exhaustive definition. 
 “Membership” means the rights of a member in a domestic or foreign nonprofit corporation. 
 “Merger” means a transaction pursuant to section 11.02. 
 “Nonfiling entity” means an unincorporated entity that is of a type that is not created by 
filing a public organic record. 
 “Nonprofit corporation” or “domestic nonprofit corporation” means a corporation 
incorporated under the laws of this state and subject to the provisions of the [name of state] 
Nonprofit Corporation Act. 
 “Organic law” means the statute governing the internal affairs of a domestic or foreign 
business or nonprofit corporation or unincorporated entity. 
 “Organic rules” means the public organic record and private organic rules of a domestic or 
foreign corporation or eligible entity. 
 “Person” includes an individual and an entity. 
 “Principal office” means the office (in or out of this state) so designated in the annual report 
or foreign registration statement where the principal executive offices of a domestic or foreign 
corporation are located. 
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 “Private organic rules” means (i) the bylaws of a domestic or foreign business or nonprofit 
corporation or (ii) the rules, regardless of whether in writing, that govern the internal affairs of an 
unincorporated entity, are binding on all its interest holders, and are not part of its public organic 
record, if any. Where private organic rules have been amended or restated, the term means the 
private organic rules as last amended or restated. 
 “Proceeding” includes civil suit and criminal, administrative, and investigatory action.  
 “Public organic record” means (i) the articles of incorporation of a domestic or foreign 
business or nonprofit corporation or (ii) the document, if any, the filing of which is required to 
create an unincorporated entity, or which creates the unincorporated entity and is required to be 
filed. Where a public organic record has been amended or restated, the term means the public 
organic record as last amended or restated. 
 “Record date” means the date fixed for determining the identity of the corporation’s 
shareholders and their shareholdings for purposes of this Act. Unless another time is specified 
when the record date is fixed, the determination shall be made as of the close of business at the 
principal office of the corporation on the date so fixed. 
 “Record shareholder” means (i) the person in whose name shares are registered in the records 
of the corporation or (ii) the person identified as the beneficial owner of shares in a beneficial 
ownership certificate pursuant to section 7.23 on file with the corporation to the extent of the 
rights granted by such certificate. 
 “Registered foreign corporation” means a foreign corporation registered to do business in the 
state pursuant to chapter 15. 
 “Secretary” means the corporate officer to whom the board of directors has delegated 
responsibility under section 8.40(c) to maintain the minutes of the meetings of the board of 
directors and of the shareholders and for authenticating records of the corporation. 
 “Share exchange” means a transaction pursuant to section 11.03. “Shareholder” means a 
record shareholder. 
 “Shares” means the units into which the proprietary interests in a domestic or foreign 
corporation are divided. 
 “Sign” or “signature” means, with present intent to authenticate or adopt a document: 

(v) to execute or adopt a tangible symbol to a document, and includes any manual, facsimile, 
or conformed signature; or 

(vi) to attach to or logically associate with an electronic transmission an electronic sound, 
symbol, or process, and includes an electronic signature in an electronic transmission. 

 “State,” when referring to a part of the United States, includes a state and commonwealth 
(and their agencies and governmental subdivisions) and a territory and insular possession (and 
their agencies and governmental subdivisions) of the United States. 
 “Subscriber” means a person who subscribes for shares in a corporation, whether before or 
after incorporation. 
 “Type of entity” means a generic form of entity: 

(vii) recognized at common law; or 
(viii) formed under an organic law, regardless of whether some entities formed under that 

law are subject to provisions of that law that create different categories of the form of 
entity. 

 “Unincorporated entity” means an organization or artificial legal person that either has a 
separate legal existence or has the power to acquire an estate in real property in its own name and 
that is not any of the following: a domestic or foreign business or nonprofit corporation, a series 
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of a limited liability company or of another type of entity, an estate, a trust, a state, United States, 
or foreign government. The term includes a general partnership, limited liability company, 
limited partnership, business trust, joint stock association and unincorporated nonprofit 
association. 
 “United States” includes district, authority, bureau, commission, department, and any other 
agency of the United States. 
 “Unrestricted voting trust beneficial owner” means, with respect to any shareholder rights, a 
voting trust beneficial owner whose entitlement to exercise the shareholder right in question is 
not inconsistent with the voting trust agreement. 
 “Voting group” means all shares of one or more classes or series that under the articles of 
incorporation or this Act are entitled to vote and be counted together collectively on a matter at a 
meeting of shareholders. All shares entitled by the articles of incorporation or this Act to vote 
generally on the matter are for that purpose a single voting group. 
 “Voting power” means the current power to vote in the election of directors. 
 “Voting trust beneficial owner” means an owner of a beneficial interest in shares of the 
corporation held in a voting trust established pursuant to section 7.30(a). 
 “Writing” or “written” means any information in the form of a document. 
 
§ 1.41 Notices and Other Communications 
(a) A notice under this Act must be in writing unless oral notice is reasonable in the 

circumstances. Unless otherwise agreed between the sender and the recipient, words in a 
notice or other communication under this Act must be in English. 

(b) A notice or other communication may be given by any method of delivery, except that 
electronic transmissions must be in accordance with this section. If the methods of delivery 
are impracticable, a notice or other communication may be given by means of a broad non- 
exclusionary distribution to the public (which may include a newspaper of general circulation 
in the area where published; radio, television, or other form of public broadcast 
communication; or other methods of distribution that the corporation has previously 
identified to its shareholders). 

(c) notice or other communication to a domestic corporation or to a foreign corporation 
registered to do business in this state may be delivered to the corporation’s registered agent at 
its registered office or to the secretary at the corporation’s principal office shown in its most 
recent annual report or, in the case of a foreign corporation that has not yet delivered an 
annual report, in its foreign registration statement. 

(d) A notice or other communications may be delivered by electronic transmission if consented 
to by the recipient or if authorized by subsection § 1.41(j). 

(e) Any consent under subsection § 1.41(d) may be revoked by the person who consented by 
written or electronic notice to the person to whom the consent was delivered. Any such 
consent is deemed revoked if (i) the corporation is unable to deliver two consecutive 
electronic transmissions given by the corporation in accordance with such consent, and (ii) 
such inability becomes known to the secretary or an assistant secretary or to the transfer 
agent, or other person responsible for the giving of notice or other communications; 
provided, however, the inadvertent failure to treat such inability as a revocation shall not 
invalidate any meeting or other action. 

(f) Unless otherwise agreed between the sender and the recipient, an electronic transmission is 
received when: 
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(1) it enters an information processing system that the recipient has designated or uses for the 
purposes of receiving electronic transmissions or information of the type sent, and from 
which the recipient is able to retrieve the electronic transmission; and 

(2) it is in a form capable of being processed by that system. 
(g) Receipt of an electronic acknowledgement from an information processing system described 

in subsection § 1.41(f)(1) establishes that an electronic transmission was received but, by 
itself, does not establish that the content sent corresponds to the content received. 

(h) An electronic transmission is received under this section even if no person is aware of its 
receipt. 

(i) A notice or other communication, if in a comprehensible form or manner, is effective at the 
earliest of the following: 
(1) if in a physical form, the earliest of when it is actually received, or when it is left at:  
(2) (i) a shareholder’s address shown on the corporation’s record of shareholders maintained 

by the corporation under section 16.01(d);  
(ii) a director’s residence or usual place of business; or  
(iii) the corporation’s principal office; 

(3) if mailed postage prepaid and correctly addressed to a shareholder, upon deposit in the 
United States mail; 

(4) if mailed by United States mail postage prepaid and correctly addressed to a recipient 
other than a shareholder, the earliest of when it is actually received, or: 
(i) if sent by registered or certified mail, return receipt requested, the date shown on the 

return receipt signed by or on behalf of the addressee; or 
(ii) five days after it is deposited in the United States mail; 

(5) if an electronic transmission, when it is received as provided in subsection § 1.41(f); and 
(6) if oral, when communicated. 

(j) A notice or other communication may be in the form of an electronic transmission that cannot 
be directly reproduced in paper form by the recipient through an automated process used in 
conventional commercial practice only if (i) the electronic transmission is otherwise 
retrievable in perceivable form, and (ii) the sender and the recipient have consented in 
writing to the use of such form of electronic transmission. 

(k) If this Act prescribes requirements for notices or other communications in particular 
circumstances, those requirements govern. If articles of incorporation or bylaws prescribe 
requirements for notices or other communications, not inconsistent with this section or other 
provisions of this Act, those requirements govern. The articles of incorporation or bylaws 
may authorize or require delivery of notices of meetings of directors by electronic 
transmission. 

(l) In the event that any provisions of this Act are deemed to modify, limit, or supersede the 
federal Electronic Signatures in Global and National Commerce Act, 15 U.S.C. §§ 7001 et 
seq., the provisions of this Act shall control to the maximum extent permitted by section 
102(a)(2) of that federal act. 

 
§ 1.42 Number of Shareholders 
(a) For purposes of this Act, the following identified as a shareholder in a corporation’s current 

record of shareholders constitutes one shareholder: 
(1) three or fewer co-owners; 
(2) a corporation, partnership, trust, estate, or other entity; and 
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(3) the trustees, guardians, custodians, or other fiduciaries of a single trust, estate, or account. 
(b) For purposes of this Act, shareholdings registered in substantially similar names constitute 

one shareholder if it is reasonable to believe that the names represent the same person. 
 
§ 1.43 Qualified Director 
(a) A “qualified director” is a director who, at the time action is to be taken under: 

(1) Section 2.02(b)(6), is not a director (i) to whom the limitation or elimination of the duty 
of an officer to offer potential business opportunities to the corporation would apply, or 
(ii) who has a material relationship with any other person to whom the limitation or 
elimination would apply; 

(2) Section 7.44, does not have (i) a material interest in the outcome of the proceeding, or (ii) 
a material relationship with a person who has such an interest; 

(3) Section 8.53 or 8.55, (i) is not a party to the proceeding, (ii) is not a director as to whom a 
transaction is a director’s conflicting interest transaction or who sought a disclaimer of 
the corporation’s interest in a business opportunity under section 8.70, which transaction 
or disclaimer is challenged in the proceeding, and (iii) does not have a material 
relationship with a director described in either clause (i) or clause (ii) of this subsection § 
1.43(a)(3); 

(4) Section 8.62, is not a director (i) as to whom the transaction is a director’s conflicting 
interest transaction, or (ii) who has a material relationship with another director as to 
whom the transaction is a director’s conflicting interest transaction; or 

(5) Section 8.70, is not a director who (i) pursues or takes advantage of the business 
opportunity, directly, or indirectly through or on behalf of another person, or (ii) has a 
material relationship with a director or officer who pursues or takes advantage of the 
business opportunity, directly, or indirectly through or on behalf of another person. 

(b) For purposes of this section: 
(1) “material relationship” means a familial, financial, professional, employment or other 

relationship that would reasonably be expected to impair the objectivity of the director’s 
judgment when participating in the action to be taken; and 

(2) “material interest” means an actual or potential benefit or detriment (other than one which 
would devolve on the corporation or the shareholders generally) that would reasonably be 
expected to impair the objectivity of the director’s judgment when participating in the 
action to be taken. 

(c) The presence of one or more of the following circumstances shall not automatically prevent a 
director from being a qualified director: 
(1) nomination or election of the director to the current board by any director who is not a 

qualified director with respect to the matter (or by any person that has a material 
relationship with that director), acting alone or participating with others; 

(2) service as a director of another corporation of which a director who is not a qualified 
director with respect to the matter (or any individual who has a material relationship with 
that director), is or was also a director; or 

(3) with respect to action to be taken under section 7.44, status as a named defendant, as a 
director against whom action is demanded, or as a director who approved the conduct 
being challenged. 

 
§ 1.44 Householding 
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(a) A corporation has delivered written notice or any other report or statement under this Act, the 
articles of incorporation or the bylaws to all shareholders who share a common address if: 
(1) the corporation delivers one copy of the notice, report or statement to the common 

address; 
(2) the corporation addresses the notice, report or statement to those shareholders either as a 

group or to each of those shareholders individually or to the shareholders in a form to 
which each of those shareholders has consented; and 

(3) each of those shareholders consents to delivery of a single copy of such notice, report or 
statement to the shareholders’ common address. 

(b) Any such consent described in subsections § 1.44(a)(2) or § 1.44(a)(3) shall be revocable by 
any of such shareholders who deliver written notice of revocation to the corporation. If such 
written notice of revocation is delivered, the corporation shall begin providing individual 
notices, reports or other statements to the revoking shareholder no later than 30 days after 
delivery of the written notice of revocation. 

(c) Any shareholder who fails to object by written notice to the corporation, within 60 days of 
written notice by the corporation of its intention to deliver single copies of notices, reports or 
statements to shareholders who share a common address as permitted by subsection § 
1.44(a), shall be deemed to have consented to receiving such single copy at the common 
address; provided that the notice of intention explains that consent may be revoked and the 
method for revoking. 

 
OFFICIAL COMMENT 

 The proxy rules under the Securities Exchange Act of 1934 permit publicly held corporations 
to meet their obligation to deliver proxy statements and annual reports to shareholders who share 
a common address by delivery of a single copy of such materials to the common address under 
certain conditions. This practice is known as “householding.” This section permits a corporation 
comparable flexibility to household the written notice of shareholders’ meetings as well as any 
other written notices, reports or statements required to be delivered to shareholders under the Act 
or the corporation’s articles of incorporation or bylaws. Ability to household such notices, 
reports or statements would not, of course, eliminate the practical necessity of delivering to a 
common address sufficient copies of any accompanying document requiring individual 
shareholder signature or other action, such as a proxy card or consent. . . .  
 

Subchapter E. 
RATIFICATION OF DEFECTIVE CORPORATE ACTIONS 

 
§ 1.45 Definitions Subchapter E In this subchapter: 
 “Corporate action” means any action taken by or on behalf of the corporation, including any 
action taken by the incorporator, the board of directors, a committee of the board of directors, an 
officer or agent of the corporation or the shareholders. 
 “Date of the defective corporate action” means the date (or the approximate date, if the exact 
date is unknown) the defective corporate action was purported to have been taken. 
 “Defective corporate action” means (i) any corporate action purportedly taken that is, and at 
the time such corporate action was purportedly taken would have been, within the power of the 
corporation, but is void or voidable due to a failure of authorization, and (ii) an overissue. 
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 “Failure of authorization” means the failure to authorize, approve or otherwise effect a 
corporate action in compliance with the provisions of this Act, the articles of incorporation or 
bylaws, a corporate resolution or any plan or agreement to which the corporation is a party, if 
and to the extent such failure would render such corporate action void or voidable.  “Overissue” 
means the purported issuance of: 

(i) shares of a class or series in excess of the number of shares of a class or series the 
corporation has the power to issue under section 6.01 at the time of such issuance; or 

(ii) shares of any class or series that is not then authorized for issuance by the articles of 
incorporation. 

 “Putative shares” means the shares of any class or series (including shares issued upon 
exercise of rights, options, warrants or other securities convertible into shares of the corporation, 
or interests with respect to such shares) that were created or issued as a result of a defective 
corporate action, that (i) but for any failure of authorization would constitute valid shares, or (ii) 
cannot be determined by the board of directors to be valid shares. 
 “Valid shares” means the shares of any class or series that have been duly authorized and 
validly issued in accordance with this Act, including as a result of ratification or validation under 
this subchapter. 
 “Validation effective time” with respect to any defective corporate action ratified under this 
subchapter means the later of: 

(iii) the time at which the ratification of the defective corporate action is approved by the 
shareholders, or if approval of shareholders is not required, the time at which the notice 
required by section 1.49 becomes effective in accordance with section 1.41; and 

(iv) the time at which any articles of validation filed in accordance with section 1.51 become 
effective. 

 The validation effective time shall not be affected by the filing or pendency of a judicial 
proceeding under section 1.52 or otherwise, unless otherwise ordered by the court. 
 
§ 1.46 Defective Corporate Actions 
(a) A defective corporate action shall not be void or voidable if ratified in accordance with 

section 1.47 or validated in accordance with section 1.52. 
(b) Ratification under section 1.47 or validation under section 1.52 shall not be deemed to be the 

exclusive means of ratifying or validating any defective corporate action, and the absence or 
failure of ratification in accordance with this subchapter shall not, of itself, affect the validity 
or effectiveness of any corporate action properly ratified under common law or otherwise, 
nor shall it create a presumption that any such corporate action is or was a defective 
corporate action or void or voidable. 

(c) In the case of an overissue, putative shares shall be valid shares effective as of the date 
originally issued or purportedly issued upon: 
(1) the effectiveness under this subchapter and under chapter 10 of an amendment to the 

articles of incorporation authorizing, designating or creating such shares; or 
(2) the effectiveness of any other corporate action under this subchapter ratifying the 

authorization, designation or creation of such shares. 
 

OFFICIAL COMMENT 
 . . . Examples of defective corporate actions subject to ratification include the failure of the 
incorporator to validly appoint an initial board of directors, corporate action taken in the absence 
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of board resolutions authorizing the action, the failure to obtain the requisite shareholder 
approval of a corporate action, issuance of shares in the absence of evidence that consideration 
payable to the corporation for shares was received, the failure to comply with appraisal 
requirements and the issuance of shares without complying with preemptive rights. . . .  
 
 Section 1.46(a) does not distinguish between void and voidable actions. Instead it provides 
that any defective corporate action that is ratified in accordance with section 1.47 or validated 
under section 1.52 shall not be void or voidable. Section 1.47 is not the exclusive means by 
which a defective corporate action may be ratified. Thus, the general common law doctrine of 
ratification, as applied to a board of directors’ adoption of actions taken by officers who may not 
have had the actual authority to take such actions, continues to be an effective mode of 
ratification.  
 
§ 1.47 Ratification of Defective Corporate Actions 
(a) To ratify a defective corporate action under this section (other than the ratification of an 

election of the initial board of directors under subsection § 1.47(b)), the board of directors 
shall take action ratifying the action in accordance with section 1.48, stating: 
(1) the defective corporate action to be ratified and, if the defective corporate action involved 

the issuance of putative shares, the number and type of putative shares purportedly 
issued; 

(2) the date of the defective corporate action; 
(3) the nature of the failure of authorization with respect to the defective corporate action to 

be ratified; and 
(4) that the board of directors approves the ratification of the defective corporate action. 

(b) In the event that a defective corporate action to be ratified relates to the election of the initial 
board of directors of the corporation under section 2.05(a)(2), a majority of the persons who, 
at the time of the ratification, are exercising the powers of directors may take an action 
stating: 
(1) the name of the person or persons who first took action in the name of the corporation as 

the initial board of directors of the corporation; 
(2) the earlier of the date on which such persons first took such action or were purported to 

have been elected as the initial board of directors; and 
(3) that the ratification of the election of such person or persons as the initial board of 

directors is approved. 
(c) If any provision of this Act, the articles of incorporation or bylaws, any corporate resolution 

or any plan or agreement to which the corporation is a party in effect at the time action under 
subsection § 1.47(a) is taken requires shareholder approval or would have required 
shareholder approval at the date of the occurrence of the defective corporate action, the 
ratification of the defective corporate action approved in the action taken by the directors 
under subsection § 1.47(a) shall be submitted to the shareholders for approval in accordance 
with section 1.48. 

(d) Unless otherwise provided in the action taken by the board of directors under subsection § 
1.47(a), after the action by the board of directors has been taken and, if required, approved by 
the shareholders, the board of directors may abandon the ratification at any time before the 
validation effective time without further action of the shareholders. 
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§ 1.48 Action on Ratification 
(a) The quorum and voting requirements applicable to a ratifying action by the board of directors 

under section 1.47(a) shall be the quorum and voting requirements applicable to the corporate 
action proposed to be ratified at the time such ratifying action is taken. 

(b) If the ratification of the defective corporate action requires approval by the shareholders 
under section 1.47(c), and if the approval is to be given at a meeting, the corporation shall 
notify each holder of valid and putative shares, regardless of whether entitled to vote, as of 
the record date for notice of the meeting and as of the date of the occurrence of defective 
corporate action, provided that notice shall not be required to be given to holders of valid or 
putative shares whose identities or addresses for notice cannot be determined from the 
records of the corporation. The notice must state that the purpose, or one of the purposes, of 
the meeting, is to consider ratification of a defective corporate action and must be 
accompanied by (i) either a copy of the action taken by the board of directors in accordance 
with section 1.47(a) or the information required by sections 1.47(a)(1) through (a)(4), and (ii) 
a statement that any claim that the ratification of such defective corporate action and any 
putative shares issued as a result of such defective corporate action should not be effective, or 
should be effective only on certain conditions, shall be brought within 120 days from the 
applicable validation effective time. 

(c) Except as provided in subsection § 1.48(d) with respect to the voting requirements to ratify 
the election of a director, the quorum and voting requirements applicable to the approval by 
the shareholders required by section 1.47(c) shall be the quorum and voting requirements 
applicable to the corporate action proposed to be ratified at the time of such shareholder 
approval. 

(d) The approval by shareholders to ratify the election of a director requires that the votes cast 
within the voting group favoring such ratification exceed the votes cast opposing such 
ratification of the election at a meeting at which a quorum is present. 

(e) Putative shares on the record date for determining the shareholders entitled to vote on any 
matter submitted to shareholders under section 1.47(c) (and without giving effect to any 
ratification of putative shares that becomes effective as a result of such vote) shall neither be 
entitled to vote nor counted for quorum purposes in any vote to approve the ratification of 
any defective corporate action. 

(f) If the approval under this section of putative shares would result in an overissue, in addition 
to the approval required by section 1.47, approval of an amendment to the articles of 
incorporation under chapter 10 to increase the number of shares of an authorized class or 
series or to authorize the creation of a class or series of shares so there would be no overissue 
shall also be required. 

 
OFFICIAL COMMENT 

 Notwithstanding the shareholder notice required by section 1.48(b), only valid shares are 
entitled to vote on the ratification action or counted for quorum purposes. The retroactive effect 
of a ratification of putative shares does not invalidate the quorum or voting result of the 
ratification. 
 
 For matters other than the election of directors, the quorum and voting requirements 
applicable to shareholder approval of ratification are the quorum and voting requirements 
applicable to the corporate action being ratified at the time of such approval. For example, if the 
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defective corporate action being ratified is an amendment to the articles of incorporation, 
whether in connection with an overissue or otherwise, the vote required would be governed by 
section 10.03. If the defective corporate action involves a merger, the vote required would be the 
vote required by section 11.04. 
 
§ 1.49 Notice Requirements 
(a) Unless shareholder approval is required under section 1.47(c), prompt notice of an action 

taken under section 1.47 shall be given to each holder of valid and putative shares, regardless 
of whether entitled to vote, as of (i) the date of such action by the board of directors and (ii) 
the date of the defective corporate action ratified, provided that notice shall not be required to 
be given to holders of valid and putative shares whose identities or addresses for notice 
cannot be determined from the records of the corporation. 

(b) The notice must contain (i) either a copy of the action taken by the board of directors in 
accordance with section 1.47(a) or (b) or the information required by sections 1.47(a)(1) 
through (a)(4) or sections 1.47(b)(1) through (b)(3), as applicable, and (ii) a statement that 
any claim that the ratification of the defective corporate action and any putative shares issued 
as a result of such defective corporate action should not be effective, or should be effective 
only on certain conditions, shall be brought within 120 days from the applicable validation 
effective time. 

(c) No notice under this section is required with respect to any action required to be submitted to 
shareholders for approval under section 1.47(c) if notice is given in accordance with section 
1.48(b). 

(d) A notice required by this section may be given in any manner permitted by section 1.41 and, 
for any corporation subject to the reporting requirements of section 13 or 15(d) of the 
Securities Exchange Act of 1934, may be given by means of a filing or furnishing of such 
notice with the United States Securities and Exchange Commission. 

 
§ 1.50 Effect of Ratification 
From and after the validation effective time, and without regard to the 120-day period during 
which a claim may be brought under section 1.52: 
(a) Each defective corporate action ratified in accordance with section 1.47 shall not be void or 

voidable as a result of the failure of authorization identified in the action taken under section 
1.47(a) or (b) and shall be deemed a valid corporate action effective as of the date of the 
defective corporate action; 

(b) The issuance of each putative share or fraction of a putative share purportedly issued 
pursuant to a defective corporate action identified in the action taken under section 1.47 shall 
not be void or voidable, and each such putative share or fraction of a putative share shall be 
deemed to be an identical share or fraction of a valid share as of the time it was purportedly 
issued; and 

(c) Any corporate action taken subsequent to the defective corporate action ratified in accordance 
with this subchapter in reliance on such defective corporate action having been validly 
effected and any subsequent defective corporate action resulting directly or indirectly from 
such original defective corporate action shall be valid as of the time taken. 

 
OFFICIAL COMMENT 
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 . . . The ratification of a defective corporate action has the additional effect of ratifying 
corporate actions that are defective as a result of the original defective corporate action. For 
example, an overissue which results in subsequent director elections being invalid calls into 
question all actions by the invalidly elected board members. The ratification of the overissue, 
however, would cure any such additional defects. 
 
§ 1.51 Filings 
(a) If the defective corporate action ratified under this subchapter would have required under any 

other section of this Act a filing in accordance with this Act, then, regardless of whether a 
filing was previously made in respect of such defective corporate action and in lieu of a filing 
otherwise required by this Act, the corporation shall file articles of validation in accordance 
with this section, and such articles of validation shall serve to amend or substitute for any 
other filing with respect to such defective corporate action required by this Act. 

(b) The articles of validation must set forth: 
(1) the defective corporate action that is the subject of the articles of validation (including, in 

the case of any defective corporate action involving the issuance of putative shares, the 
number and type of putative shares issued and the date or dates upon which such putative 
shares were purported to have been issued); 

(2) the date of the defective corporate action; 
(3) the nature of the failure of authorization in respect of the defective corporate action; 
(4) a statement that the defective corporate action was ratified in accordance with section 
1.47, including the date on which the board of directors ratified such defective corporate 

action and the date, if any, on which the shareholders approved the ratification of such 
defective corporate action; and 

(5) the information required by subsection § 1.51(c). 
(c) The articles of validation must also contain the following information: 

(1) if a filing was previously made in respect of the defective corporate action and no 
changes to such filing are required to give effect to the ratification of such defective 
corporate action in accordance with section 1.47, the articles of validation must set forth 
(i) the name, title and filing date of the filing previously made and any articles of 
correction to that filing and (ii) a statement that a copy of the filing previously made, 
together with any articles of correction to that filing, is attached as an exhibit to the 
articles of validation; 

(2) if a filing was previously made in respect of the defective corporate action and such filing 
requires any change to give effect to the ratification of such defective corporate action in 
accordance with section 1.47, the articles of validation must set forth (i) the name, title 
and filing date of the filing previously made and any articles of correction to that filing 
and (ii) a statement that a filing containing all of the information required to be included 
under the applicable section or sections of the Act to give effect to such defective 
corporate action is attached as an exhibit to the articles of validation, and (iii) the date 
and time that such filing is deemed to have become effective; or 

(3) if a filing was not previously made in respect of the defective corporate action and the 
defective corporate action ratified under section 1.47 would have required a filing under 
any other section of the Act, the articles of validation must set forth (i) a statement that a 
filing containing all of the information required to be included under the applicable 
section or sections of the Act to give effect to such defective corporate action is attached 
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as an exhibit to the articles of validation, and (ii) the date and time that such filing is 
deemed to have become effective. 

 
§ 1.52 Judicial Proceedings Regarding Validity of Corporate Actions 
(a) Upon application by the corporation, any successor entity to the corporation, a director of the 

corporation, any shareholder, beneficial shareholder or unrestricted voting trust beneficial 
owner of the corporation, including any such shareholder, beneficial shareholder or 
unrestricted voting trust beneficial owner as of the date of the defective corporate action 
ratified under section 1.47, or any other person claiming to be substantially and adversely 
affected by a ratification under section 1.47, the [name or describe court] may: 
(1) determine the validity and effectiveness of any corporate action or defective corporate 

action; 
(2) determine the validity and effectiveness of any ratification under section 1.47; 
(3) determine the validity of any putative shares; and modify or waive any of the procedures 

specified in section 1.47 or 1.48 to ratify a defective corporate action. 
(b) In connection with an action under this section, the court may make such findings or orders, 

and take into account any factors or considerations, regarding such matters as it deems proper 
under the circumstances. 

(c) Service of process of the application under subsection § 1.52(a) on the corporation may be 
made in any manner provided by statute of this state or by rule of the applicable court for 
service on the corporation, and no other party need be joined in order for the court to 
adjudicate the matter. In an action filed by the corporation, the court may require notice of 
the action be provided to other persons specified by the court and permit such other persons 
to intervene in the action. 

(d) Notwithstanding any other provision of this section or otherwise under applicable law, any 
action asserting that the ratification of any defective corporate action and any putative shares 
issued as a result of such defective corporate action should not be effective, or should be 
effective only on certain conditions, shall be brought within 120 days of the validation 
effective time. 

 
OFFICIAL COMMENT 

 Section 1.52 confers plenary jurisdiction on a designated court to hear and determine claims 
regarding the validity of any corporate action or any shares, rights, options or warrants. The 
court’s jurisdiction is not limited to reviewing corporate actions ratified or purportedly ratified 
under section 1.47, and includes the ability of a corporation or other permitted person to obtain a 
declaration regarding the validity of any corporate actions or shares that are potentially defective. 
In determining the validity of a corporate action or reviewing a corporate action ratified under 
section 1.47, the court may consider any factors or considerations it deems proper under the 
circumstances. These might include whether the person originally taking the defective corporate 
action believed that the action complied with corporate requirements, whether the corporation 
and board of directors has treated the defective corporate action as a valid action, whether any 
person has acted in reliance on the public record that such defective corporate action was valid 
and whether any person will be or was harmed by the ratification of the defective corporate 
action or will be harmed by the failure to ratify or validate the defective corporate action. 
 

CHAPTER 2 
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Incorporation 
 
§ 2.01 Incorporators 
One or more persons may act as the incorporator or incorporators of a corporation by delivering 
articles of incorporation to the secretary of state for filing. 
 
OFFICIAL COMMENT 
 The only functions of incorporators under the Act are (i) to sign the articles of incorporation, 
(ii) to deliver them to the secretary of state for filing, and (iii) to complete the formation of the 
corporation to the extent set forth in section 2.05. “Person” is defined in section 1.40 and 
includes both individuals and entities. . . . 
 
§ 2.02 Articles of Incorporation 
(a) The articles of incorporation must set forth: 

(1) a corporate name for the corporation that satisfies the requirements of section 4.01;  
(2) the number of shares the corporation is authorized to issue; 
(3) the street and mailing addresses of the corporation’s initial registered office and the name 

of its initial registered agent at that office; and  
(4) the name and address of each incorporator. 

(b) The articles of incorporation may set forth: 
(1) the names and addresses of the individuals who are to serve as the initial directors;  
(2) provisions not inconsistent with law regarding: 

(i) the purpose or purposes for which the corporation is organized; 
(ii) managing the business and regulating the affairs of the corporation; 
(iii) defining, limiting, and regulating the powers of the corporation, its board of 

directors, and shareholders; 
(iv) a par value for authorized shares or classes of shares; or (v) the imposition of interest 

holder liability on shareholders; 
(3) any provision that under this Act is required or permitted to be set forth in the bylaws;  
(4) a provision eliminating or limiting the liability of a director to the corporation or its 

shareholders for money damages for any action taken, or any failure to take any action, as 
a director, except liability for  
(i) the amount of a financial benefit received by a director to which the director is not 

entitled;  
(ii) an intentional infliction of harm on the corporation or the shareholders;  
(iii) a violation of section 8.32; or  
(iv) an intentional violation of criminal law; 

(5) a provision permitting or making obligatory indemnification of a director for liability as 
defined in section 8.50 to any person for any action taken, or any failure to take any 
action, as a director, except liability for  
(i) receipt of a financial benefit to which the director is not entitled,  
(ii) an intentional infliction of harm on the corporation or its shareholders,  
(iii) a violation of section 8.32, or  
(iv) an intentional violation of criminal law; and 

(6) a provision limiting or eliminating any duty of a director or any other person to offer the 
corporation the right to have or participate in any, or one or more classes or categories of, 
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business opportunities, before the pursuit or taking of the opportunity by the director or 
other person; provided that any application of such a provision to an officer or a related 
person of that officer  
(i) also requires approval of that application by the board of directors, subsequent to the 

effective date of the provision, by action of qualified directors taken in compliance 
with the same procedures as are set forth in section 8.62, and  

(ii) may be limited by the authorizing action of the board. 
(c) The articles of incorporation need not set forth any of the corporate powers enumerated in 

this Act. 
(d) Provisions of the articles of incorporation may be made dependent upon facts objectively 

ascertainable outside the articles of incorporation in accordance with section 1.20(k). 
(e) As used in this section, “related person” has the meaning specified in section 8.60. 
 

OFFICIAL COMMENT 
1. Introduction 
 A corporation will have perpetual duration unless a special provision is included in its 
articles of incorporation providing for a shorter period. See section 3.02. Similarly, a corporation 
with articles of incorporation which do not contain a purpose clause will have the purpose of 
engaging in any lawful business under section 3.01(a). The option of providing a narrower 
purpose clause is also preserved in sections 2.02(b)(2)(i) and 3.01, with the effect described in 
the Official Comment to section 3.01. 
 
2. Required Provisions 
 If a single class of shares is authorized, only the number of shares authorized need be stated; 
if more than one class of shares is authorized, however, both the number of authorized shares of 
each class and a description of the rights of each class must be included. See the Official 
Comment to sections 6.01 and 6.02. It is unnecessary to specify par value, expected minimum 
capitalization, or contemplated issue price. 
 
 The corporation’s initial registered office and agent must be included, and a mailing address 
alone, such as a post office box, is not sufficient since the registered office is the designated 
location for service of process. See chapter 5. 
 
 No reference need be made to a variety of other matters such as preemptive rights. See 
section 6.30 and its Official Comment. Generally, no substantive effect should be given to the 
absence of a specific reference to such matters in section 2.02. They are referred to in other 
sections of the Act that usually provide an “opt in” privilege. See particularly the list of optional 
provisions set forth in parts 4 and 5 of this Official Comment. 
 
3. Optional Provisions 
 Section 2.02(b) allows the articles of incorporation to contain optional provisions deemed 
sufficiently important to be of public record or subject to amendment only by the processes 
applicable to amendments of articles of incorporation. 
 
 A. BUSINESS OR AFFAIRS 
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 Provisions relating to the business or affairs of the corporation that may be included in the 
articles may be subdivided into four general classes: 
 

•  provisions that under the Act may be elected only by specific inclusion in the articles of 
incorporation (a list of these provisions is set forth in part 4 of this Official Comment); 

•  provisions that under the Act may be elected by specific inclusion in either the articles of 
incorporation or the bylaws, as listed in part 5 of this Official Comment; 

•  other provisions not referred to in the Act, including any provision that the Act requires 
or permits to be set forth in the bylaws (see section 2.02(b)(b)(3)); and 

•  other provisions that are inconsistent with one or more provisions of the Act but are 
nonetheless permitted by section 7.32 for inclusion in a shareholders’ agreement, if the 
requirements of that section are met. 

 
 B. CORPORATE POWERS 
 Section 2.02(c) makes it unnecessary to set forth any corporate powers in the articles of 
incorporation in view of the broad grant of power in section 3.02. This grant of power, however, 
may be overbroad for particular corporations; if so, it may be qualified or narrowed by 
appropriate provisions in the articles of incorporation. 
 
 C. PAR VALUE 
 Although par value is no longer a mandatory statutory concept under the Act, section 
2.02(b)(b)(2)(iv) permits optional “par value” provisions with regard to shares. Other than being 
permitted by section 2.02(b)(b)(2)(iv), however, “par value” is not mentioned in the Act. Special 
provisions may be included to give effect or meaning to “par value” essentially as a matter of 
contract between the parties. These prdovisions, whether appearing in the articles of 
incorporation or in other documents, have only the effect any permissible contractual provision 
has in the absence of a prohibition by statute. Provisions in the articles of incorporation 
establishing an optional par value may also be of use to corporations which are to be qualified or 
registered in foreign jurisdictions that compute franchise or other taxes upon the basis of par 
value. 
 
 For a general discussion of capitalization, see the Official Comment to section 6.21. 
 
 D. SHAREHOLDER LIABILITY 
 The basic tenet of corporation law is that shareholders are not liable for the corporation’s 
liabilities by reason of their status as shareholders. Section 2.02(b)(b)(2)(iv) nevertheless permits 
a corporation to impose that liability under specified circumstances if that is desirable. If no 
provision of this type is included, shareholders have no liability for corporate liabilities except to 
the extent they become liable by reason of their own conduct or acts. See section 6.22(b). 
 
 E. LIMITATIONS OF DIRECTOR LIABILITY 
 Section 2.02(b)(4) authorizes the inclusion of a provision in the articles of incorporation 
eliminating or limiting, with certain exceptions, the liability of the directors to the corporation or 
its shareholders for money damages. This section is optional rather than self-executing and does 
not apply to equitable relief. Likewise, nothing in section 2.02(b)(4) in any way affects the right 
of the shareholders to remove directors, under section 8.08(a), with or without cause. The phrase 
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“as a director” emphasizes that section 2.02(b)(4) applies to a director’s actions or failures to 
take action in the director’s capacity as a director and not in any other capacity, such as officer, 
employee or controlling shareholder. However, it is not intended to exclude coverage of conduct 
by individuals, even though they are also officers, employees or controlling shareholders, to the 
extent they are acting in their capacity as directors. . . .  
 
 F. DIRECTOR INDEMNIFICATION 
 Section 2.02(b)(5) specifically prohibits provisions for indemnification of director liability 
arising out of improper financial benefit received by a director, an intentional infliction of harm 
on the corporation or the shareholders, an unlawful distribution or an intentional violation of 
criminal law. These excepted liabilities parallel those a corporation is not permitted to limit or 
eliminate under section 2.02(b)(4). See “E. Limitations of Director Liability” above. Officers are 
not included in the language of section 2.02(b)(5) because the expansion of indemnification for 
directors that section permits must be set forth in the articles of incorporation as required by 
section 8.51(a)(2); section 8.56 allows a similar expansion of indemnification for officers to be 
set forth also in the bylaws, resolutions or contracts. 
 
 G. BUSINESS OPPORTUNITIES 
 Section 2.02(b)(6) authorizes the inclusion of a provision in the articles of incorporation to 
limit or eliminate, in advance, the duty of a director or other person to bring a business 
opportunity to the corporation. The limitation or elimination may be blanket in nature and apply 
to any business opportunities, or it may extend only to one or more specified classes or 
categories of business opportunities. The adoption of such a provision constitutes a curtailment 
of the duty of loyalty which includes the doctrine of corporate opportunity. If such a provision is 
included in the articles, taking advantage of a business opportunity covered by the provision of 
the articles without offering it to the corporation will not expose the director or other person to 
whom it is made applicable either to monetary damages or to equitable or any other relief in 
favor of the corporation upon compliance with the requirements of section 2.02(b)(6). 
 
 This provision may be useful, for example, in the context of a private equity investor that 
wishes to have a nominee on the board but conditions its investment on an advance limitation or 
elimination of the corporate opportunity doctrine because of the uncertainty over the application 
of the corporate opportunity doctrine inherent when investments are made in multiple enterprises 
in specific industries. Another example is a joint venture in corporate form where the participants 
in the joint venture want to be sure that the corporate opportunity doctrine would not apply to 
their activities outside the joint venture. 
 
 The focus of the advance limitation or elimination is on the duty of the director which 
extends indirectly to the investor through the application of the related party definition in section 
8.60. This provision also permits extension of the limitation or elimination of the duty to any 
other persons who might be deemed to have a duty to offer business opportunities to the 
corporation. For example, courts have held that the corporate opportunity doctrine extends to 
officers of the corporation. Although officers may be included in a provision under this 
subsection, the limitation or elimination of corporate opportunity obligations of officers must be 
addressed by the board of directors in specific cases or by the directors’ authorizing provisions in 
employment agreements or other contractual arrangements with such officers. Accordingly, 
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section 2.02(b)(6) requires that the application of an advance limitation or elimination of the duty 
to offer a business opportunity to the corporation to any person who is an officer of the 
corporation or a related person of an officer also requires action by the board of directors acting 
through qualified directors. This action must be taken subsequent to the inclusion of the 
provision in the articles of incorporation and may limit the application. This means that if the 
advance limitation or elimination of the duty of an officer to offer business opportunities to the 
corporation is included in the articles by an amendment recommended by the directors and 
approved by the shareholders, that recommendation of the directors does not serve as the 
required authorization by qualified directors; rather, separate authorization by qualified directors 
after the amendment is included in the articles is necessary to apply the provision to a particular 
officer or any related person of that officer. See sections 1.43(a)(1) and 8.60 for the definition of 
“qualified directors” and “related persons,” respectively. 
 
 Whether a provision for advance limitation or elimination of duty in the articles of 
incorporation should be a broad “blanket” provision or one more tailored to specific categories or 
classes of transactions deserves careful consideration given the particular circumstances of the 
corporation. 
 
 Limitation or elimination of the duty of a director or officer to present a business opportunity 
to the corporation does not limit or eliminate the director’s or officer’s duty not to make 
unauthorized use of corporate property or information or to compete unfairly with the 
corporation. 
 
4. List of Options in the Act That May Be Elected Only in the Articles of Incorporation 
 
 A. OPTIONS WITH RESPECT TO DIRECTORS 

•  Board of directors may be dispensed with entirely, § 7.32, or its functions may be 
restricted, § 8.01. 

•  Power to compensate directors may be restricted or eliminated, § 8.11. 
•  Election of directors by cumulative voting may be authorized, § 7.28. 
•  Election of directors by greater than plurality vote may be authorized, § 7.28. 
•  Directors may be elected by classes or series of shares, § 8.04. 
•  Director’s term may be limited by failure to receive specified vote for election, § 8.05. 
•  Power to remove directors without cause may be restricted or eliminated, § 8.08. 
•  Terms of directors may be staggered so that all directors are not elected in the same year, 

§ 8.06. 
•  Power to fill vacancies may be limited to the shareholders, § 8.10. 
•  Power to indemnify directors, officers, and employees may be limited, §§ 8.50 through 

8.59. 
•  Prohibition on adoption of bylaw provision under § 10.22. 
 

 B. OPTIONS WITH RESPECT TO SHAREHOLDERS 
•  Action by shareholders may be taken without a meeting, § 7.04. 
•  Special voting groups of shareholders may be authorized, § 7.25. 
•  Elimination or restriction of separate voting groups for mergers and share exchanges, § 

11.04, and for domestications, § 9.21. 
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•  Quorum for voting groups of shareholders may be increased or reduced, §§ 7.25, 
7.26,and 7.27. 

•  Quorum for voting by voting groups of shareholders may be prescribed, see § 7.26. 
•  Greater than majority vote may be required for action by voting groups of shareholders, § 

7.27. 
 
 C. OPTIONS WITH RESPECT TO SHARES 

•  Shares may be divided into classes and classes into series, §§ 6.01 and 6.02. 
•  Cumulative voting for directors may be permitted, § 7.28. 
•  Distributions may be restricted, § 6.40. 
•  Share dividends may be restricted, § 6.23. 
•  Voting rights of classes or series of shares may be limited or denied, § 6.01. 
•  Classes or series of shares may be given more or less than one vote per share, § 7.21. 
•  Terms of a class or series of shares may vary among holders of the same class or series, 

so long as such variations are expressly set forth in the articles, § 6.01. 
•  The board of directors may allocate authorized but unissued shares of a class or series of 

shares to another class or series without shareholder approval, § 6.02. 
•  Shares may be redeemed at the option of the corporation or the shareholder, § 6.01. 
•  Reissue of acquired or redeemed shares may be prohibited, § 6.31. 
•  Shareholders may be given preemptive rights to acquire unissued shares, § 6.30. 
•  Redemption preferences may be ignored in determining lawfulness of distributions, § 

6.40. 
 

5. List of Options in the Act That May Be Elected Either in the Articles of Incorporation or in the 
Bylaws 
 
 A. OPTIONS WITH RESPECT TO DIRECTORS 

•  Number of directors may be fixed or changed within limits, § 8.03. 
•  Qualifications for directors may be prescribed, § 8.02. 
•  Notice of regular or special meetings of board of directors may be prescribed, § 8.22. 
•  Power of board of directors to act without meeting may be restricted, § 8.21. 
•  Quorum for meeting of board of directors may be increased or decreased (down to one- 
third) from majority, § 8.24. 
•  Action at meeting of board of directors may require a greater than majority vote, § 8.24. 
•  Power of directors to participate in meeting without being physically present may be 
prohibited, § 8.20. 
•  Board of directors may create board committees and specify their powers, § 8.25. 
•  Board of directors may create safe harbor for consideration of corporate opportunities, § 
8.70. 
•  Power of board of directors to amend bylaws may be restricted, §§ 10.20 and 10.21. 
•  Election of directors may be governed by the optional rules under section 10.22. 

 
 B. OPTIONS WITH RESPECT TO SHARES 

•  Shares may be issued without certificates, § 6.26. 
•  Procedure for treating beneficial owner of street name shares as record owner may be 

prescribed, § 7.23. 
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•  Transfer of shares may be restricted, § 6.27. 
 
§ 2.03 Incorporation 
(a) Unless a delayed effective date is specified, the corporate existence begins when the articles 

of incorporation are filed. 
(b) The secretary of state’s filing of the articles of incorporation is conclusive proof that the 

incorporators satisfied all conditions precedent to incorporation except in a proceeding by the 
state to cancel or revoke the incorporation or involuntarily dissolve the corporation. 

 
§ 2.04 Liability for Preincorporation Transactions 
All persons purporting to act as or on behalf of a corporation, knowing there was no 
incorporation under this Act, are jointly and severally liable for all liabilities created while so 
acting. 
 

OFFICIAL COMMENT 
 Ordinarily, only the filing of articles of incorporation should create the privilege of limited 
liability. Situations may arise, however, in which the protection of limited liability arguably 
should be recognized even though the simple incorporation process established by the Act has 
not been completed. 
 
 As a result, the Act imposes liability only on persons who act as or on behalf of corporations 
“knowing” that no corporation exists. In addition, section 2.04 does not foreclose the possibility 
that persons who urge defendants to execute contracts in the corporate name knowing that no 
steps to incorporate have been taken may be estopped to impose personal liability on individual 
defendants. This estoppel may be based on the inequity perceived when persons, unwilling or 
reluctant to enter into a commitment under their own name, are persuaded to use the name of a 
nonexistent corporation, and then are sought to be held personally liable under section 2.04 by 
the party advocating execution in the name of the corporation. 
 
§ 2.05 Organization of Corporation 
(a) After incorporation: 

(1) if initial directors are named in the articles of incorporation, the initial directors shall hold 
an organizational meeting, at the call of a majority of the directors, to complete the 
organization of the corporation by appointing officers, adopting bylaws, and carrying on 
any other business brought before the meeting; or 

(2) if initial directors are not named in the articles of incorporation, the incorporator or 
incorporators shall hold an organizational meeting at the call of a majority of the 
incorporators: 
(i) to elect initial directors and complete the organization of the corporation; or 
(ii) to elect a board of directors who shall complete the organization of the corporation. 

(b) Action required or permitted by this Act to be taken by incorporators at an organizational 
meeting may be taken without a meeting if the action taken is evidenced by one or more 
written consents describing the action taken and signed by each incorporator. 

(c) An organizational meeting may be held in or out of this state. 
 
§ 2.06 Bylaws 
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(a) The incorporators or board of directors of a corporation shall adopt initial bylaws for the 
corporation. 

(b) The bylaws of a corporation may contain any provision that is not inconsistent with law or 
the articles of incorporation. 

(c) The bylaws may contain one or both of the following provisions: 
(1) a requirement that if the corporation solicits proxies or consents with respect to an 

election of directors, the corporation include in its proxy statement and any form of its 
proxy or consent, to the extent and subject to such procedures or conditions as are 
provided in the bylaws, one or more individuals nominated by a shareholder in addition 
to individuals nominated by the board of directors; and 

(2) a requirement that the corporation reimburse the expenses incurred by a shareholder in 
soliciting proxies or consents in connection with an election of directors, to the extent and 
subject to such procedures and conditions as are provided in the bylaws, provided that no 
bylaw so adopted shall apply to elections for which any record date precedes its adoption. 

(d) Notwithstanding section 10.20(b)(2), the shareholders in amending, repealing, or adopting a 
bylaw described in subsection § 2.06(c) may not limit the authority of the board of directors 
to amend or repeal any condition or procedure set forth in or to add any procedure or 
condition to such a bylaw to provide for a reasonable, practical, and orderly process. 

 
§ 2.07 Emergency Bylaws 
(a) Unless the articles of incorporation provide otherwise, the board of directors may adopt 

bylaws to be effective only in an emergency defined in subsection § 2.07(d). The emergency 
bylaws, which are subject to amendment or repeal by the shareholders, may make all 
provisions necessary for managing the corporation during the emergency, including: 
(1) procedures for calling a meeting of the board of directors;  
(2) quorum requirements for the meeting; and 
(3) designation of additional or substitute directors. 

(b) All provisions of the regular bylaws not inconsistent with the emergency bylaws remain 
effective during the emergency. The emergency bylaws are not effective after the emergency 
ends. 

(c) Corporate action taken in good faith in accordance with the emergency bylaws: 
(1) binds the corporation; and 
(2) may not be used to impose liability on a director, officer, employee, or agent of the 

corporation. 
(d) An emergency exists for purposes of this section if a quorum of the board of directors cannot 

readily be assembled because of some catastrophic event. 
 

OFFICIAL COMMENT 
 . . . A corporation that does not adopt emergency bylaws under this section may nevertheless 
exercise the powers described in section 3.03 in the event of an emergency as defined in section 
2.07(d). 
 
§ 2.08 Forum Selection Provisions 
(a) The articles of incorporation or the bylaws may require that any or all internal corporate 

claims shall be brought exclusively in any specified court or courts of this state and, if so 
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specified, in any additional courts in this state or in any other jurisdictions with which the 
corporation has a reasonable relationship. 

(b) A provision of the articles of incorporation or bylaws adopted under subsection § 2.08(a) 
shall not have the effect of conferring jurisdiction on any court or over any person or claim, 
and shall not apply if none of the courts specified by such provision has the requisite personal 
and subject matter jurisdiction. If the court or courts of this state specified in a provision 
adopted under subsection § 2.08(a) do not have the requisite personal and subject matter 
jurisdiction and another court of this state does have such jurisdiction, then the internal 
corporate claim may be brought in such other court of this state, notwithstanding that such 
other court of this state is not specified in such provision, and in any other court specified in 
such provision that has the requisite jurisdiction. 

(c) No provision of the articles of incorporation or the bylaws may prohibit bringing an internal 
corporate claim in the courts of this state or require such claims to be determined by 
arbitration. 

(d) “Internal corporate claim” means, for the purposes of this section, (i) any claim that is based 
upon a violation of a duty under the laws of this state by a current or former director, officer, 
or shareholder in such capacity, (ii) any derivative action or proceeding brought on behalf of 
the corporation, (iii) any action asserting a claim arising pursuant to any provision of this Act 
or the articles of incorporation or bylaws, or (iv) any action asserting a claim governed by the 
internal affairs doctrine that is not included in (i) through (iii) above. 

 
CHAPTER 3 

Purposes and Powers 
 
§ 3.01 Purposes 
 (a) Every corporation incorporated under this Act has the purpose of engaging in any lawful 

business unless a more limited purpose is set forth in the articles of incorporation. 
(b) A corporation engaging in a business that is subject to regulation under another statute of this 

state may incorporate under this Act only if permitted by, and subject to all limitations of, the 
other statute. 

 
OFFICIAL COMMENT 

 The choice of an “any lawful business” clause has become nearly universal in states that 
permit the clause. Even if the articles of incorporation limit lines of business in which the 
corporation may engage, the limited scope of the ultra vires concept in litigation between the 
corporation and outsiders means that a third person entering into a transaction that violates the 
restrictions in the purpose clause may be able to enforce the transaction in accordance with its 
terms if the third person was unaware of the narrow purpose clause when entering into the 
transaction. See the Official Comment to section 3.04. . . . 
 
 Many corporations may also find it desirable to supplement a general purpose clause with an 
additional statement of business purposes. This may be necessary for licensing or for 
qualification or registration purposes in some states. . . . 
 
§ 3.02 General Powers 



 326 Back to Top Back to the Summary of Contents 

Unless its articles of incorporation provide otherwise, every corporation has perpetual duration 
and succession in its corporate name and has the same powers as an individual to do all things 
necessary or convenient to carry out its business and affairs, including power: 
(a) to sue and be sued, complain and defend in its corporate name; 
(b) to have a corporate seal, which may be altered at will, and to use it, or a facsimile of it, by 

impressing or affixing it or in any other manner reproducing it; 
(c) to make and amend bylaws, not inconsistent with its articles of incorporation or with the laws 

of this state, for managing the business and regulating the affairs of the corporation; 
(d) to purchase, receive, lease, or otherwise acquire, and own, hold, improve, use, and otherwise 

deal with, real or personal property, or any legal or equitable interest in property, wherever 
located; 

(e) to sell, convey, mortgage, pledge, lease, exchange, and otherwise dispose of all or any part of 
its property; 

(f) to purchase, receive, subscribe for, or otherwise acquire, own, hold, vote, use, sell, mortgage, 
lend, pledge, or otherwise dispose of, and deal in and with shares or other interests in, or 
obligations of, any other entity; 

(g) to make contracts and guarantees, incur liabilities, borrow money, issue its notes, bonds, and 
other securities and obligations (which may be convertible into or include the option to 
purchase other securities of the corporation), and secure any of its obligations by mortgage or 
pledge of any of its property, franchises, or income; 

(h) to lend money, invest and reinvest its funds, and receive and hold real and personal property 
as security for repayment; 

(i) to be a promoter, partner, member, associate, or manager of any partnership, joint venture, 
trust, or other entity; 

(j) to conduct its business, locate offices, and exercise the powers granted by this Act within or 
without this state; 

(k) to elect directors and appoint officers, employees, and agents of the corporation, define their 
duties, fix their compensation, and lend them money and credit; 

(l) to pay pensions and establish pension plans, pension trusts, profit sharing plans, share bonus 
plans, share option plans, and benefit or incentive plans for any or all of its current or former 
directors, officers, employees, and agents; 

(m) to make donations for the public welfare or for charitable, scientific, or educational 
purposes; 

(n) to transact any lawful business that will aid governmental policy; and 
(o) to make payments or donations, or do any other act, not inconsistent with law, that furthers 

the business and affairs of the corporation.  
 

OFFICIAL COMMENT 
 . . . The powers of a corporation under the Act exist independently of whether a corporation 
has a broad or narrow purpose clause. A corporation with a narrow purpose clause nevertheless 
has the same powers as an individual to do all things necessary or convenient to carry out its 
business. Many actions are therefore within the corporation’s powers even if they do not directly 
affect the limited purpose for which the corporation is formed. For example, a corporation may 
generally make charitable contributions without regard to the purpose for which the charity will 
use the funds or may invest money in shares of other corporations without regard to whether the 
corporate purpose of the other corporation is broader or narrower than the limited purpose clause 
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of the investing corporation. In some instances, however, a limited or narrow purpose clause may 
be considered to be a restriction on corporate powers as well as a restriction on purposes. Since 
the same ultra vires rule is applicable to corporations that exceed their purposes or powers (see 
the Official Comment to section 3.04), it is not necessary to determine whether a narrow purpose 
clause also limits the powers of the corporation but simply whether the purpose of the transaction 
in question is consistent with the purpose clause. These issues do not arise in corporations with 
an “any lawful business” purpose clause. 
 
§ 3.03 Emergency Powers 
(a) In anticipation of or during an emergency defined in subsection § 3.03(d), the board of 

directors of a corporation may: 
(1) modify lines of succession to accommodate the incapacity of any director, officer, 

employee, or agent; and 
(2) relocate the principal office, designate alternative principal offices or regional offices, or 

authorize the officers to do so. 
(b) During an emergency defined in subsection § 3.03(d), unless emergency bylaws provide 

otherwise: 
(1) notice of a meeting of the board of directors need be given only to those directors whom 

it is practicable to reach and may be given in any practicable manner; and  
(2) one or more officers of the corporation present at a meeting of the board of directors may 

be deemed to be directors for the meeting, in order of rank and within the same rank in 
order of seniority, as necessary to achieve a quorum. 

(c) Corporate action taken in good faith during an emergency under this section to further the 
ordinary business affairs of the corporation: 
(1) binds the corporation; and 
(2) may not be used to impose liability on a director, officer, employee, or agent. 

(d) An emergency exists for purposes of this section if a quorum of the board of directors cannot 
readily be assembled because of some catastrophic event. 

 
OFFICIAL COMMENT 

 Section 3.03 should be read in conjunction with section 2.07, which authorizes a corporation 
to adopt emergency bylaws. Section 3.03 grants every corporation limited powers to act in an 
emergency even though it has failed to adopt emergency bylaws under section 2.07. 
 
§ 3.04 Lack Of Power to Act 
(a) Except as provided in subsection § 3.04(b), the validity of corporate action may not be 

challenged on the ground that the corporation lacks or lacked power to act. 
(b) A corporation’s power to act may be challenged: 

(1) in a proceeding by a shareholder against the corporation to enjoin the act; 
(2) in a proceeding by the corporation, directly, derivatively, or through a receiver, trustee, or 

other legal representative, against an incumbent or former director, officer, employee, or 
agent of the corporation; or 

(3) in a proceeding by the attorney general under section 14.30. 
(c) In a shareholder’s proceeding under subsection (b)(1) to enjoin an unauthorized corporate act, 

the court may enjoin or set aside the act, if equitable and if all affected persons are parties to 
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the proceeding, and may award damages for loss (other than anticipated profits) suffered by 
the corporation or another party because of enjoining the unauthorized act. 

 
OFFICIAL COMMENT 

. . .  Section 3.04, however, does not validate corporate conduct that is made illegal or unlawful 
by statute or common law decision. This conduct is subject to whatever sanction, criminal or 
civil, that is provided by the statute or decision. Whether illegal corporate conduct is voidable or 
rescindable depends on the applicable statute or substantive law and is not affected by section 
3.04. 
 
 Section 3.04 also does not address the validity of essentially intra vires conduct that is not 
approved by appropriate corporate action. It does not deal, for example, with the enforceability 
of an executory contract to sell substantially all the assets of a corporation not in the ordinary 
course of business that was not approved by the shareholders as required by section 12.02. This 
type of transaction is not beyond the purposes or powers of the corporation; it simply has not 
been approved by the corporate authorities as required by law. Similarly, section 3.04 does not 
deal with whether a corporation is bound by the action of a corporate agent if the action requires, 
but has not received, approval by the board of directors. Whether the corporation is bound by this 
action depends on the law of agency, particularly the scope of apparent authority and whether the 
third person knew or should have known of the defect in the corporate approval process. These 
actions may be ultra vires with respect to the agent’s authority but they are not ultra vires with 
respect to the corporation and are not controlled by section 3.04. 
 
 Similarly, corporate action is not ultra vires under section 3.04 merely because it constitutes a 
breach of duty. For example, a misuse of corporate assets for personal purposes by an officer or 
director is a breach of duty and may be enjoined. Similarly, in some circumstances a lien on 
corporate assets and a contract entered into by the corporation may be cancelled or enjoined if 
they constitute breaches of duty and the third person is charged with knowledge that they were 
improper. These transactions, however, are not ultra vires with respect to the corporation, and 
cannot be attacked under section 3.04. They may be enjoined because of breach of the duty, not 
because the transaction exceeds the powers or purposes of the corporation. 
 
 Section 3.04(b) permits challenges to the corporation’s lack of power in three limited classes 
of cases: 
 

•  In a suit by a shareholder against the corporation to enjoin an ultra vires act. This suit, 
however, is subject to the requirements of section 3.04(c). Section 3.04(c) authorizes a 
court to enjoin or set aside an ultra vires act or grant other relief that may be necessary to 
protect the interests of all affected persons, including the interests of third persons who 
deal with the corporation. Under this subsection an ultra vires act may be enjoined only if 
all “affected parties” are parties to the suit. The requirement that the action be “equitable” 
generally means that only third persons dealing with a corporation while specifically 
aware that the corporation’s action was ultra vires will be enjoined. The general phrase 
“if equitable” is used because of the possibility that other circumstances may exist in 
which it may be equitable to refuse to enforce an ultra vires contract. Further, if 
enforcement of the contract is enjoined, either the third person or the corporation may in 
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the discretion of the court be awarded damages from the other for loss (excluding 
anticipated profits). 

•  In a suit by the corporation, either directly or through a legal representative, against 
incumbent or former officers or directors for authorizing or causing the corporation to 
engage in an ultra vires act. Again, this section does not address whether there is liability 
for causing the corporation to enter into an ultra vires act; it simply preserves the power 
of the corporation to assert that certain corporate action was ultra vires. 

•  In a suit by the attorney general under section 14.30. This provision does not answer the 
question whether a corporation may be dissolved or enjoined by the attorney general for 
committing an ultra vires act; it simply preserves the power of the state to assert that 
certain corporate action was ultra vires. 

 
CHAPTER 4 

Name 
 

§ 4.01 Corporate Name 
(a) A corporate name: 

(1) must contain the word “corporation,” “incorporated,” “company,” or “limited,” or the 
abbreviation “corp.,” “inc.,” “co.,” or “ltd.,” or words or abbreviations of like import in 
another language; and 

(2) may not contain language stating or implying that the corporation is organized for a 
purpose other than that permitted by section 3.01 and its articles of incorporation. 

(b) Except as authorized by subsections (c) and (d), a corporate name must be distinguishable 
upon the records of the secretary of state from: 
(1) the corporate name of a corporation incorporated in this state which is not 

administratively dissolved; 
(2) a corporate name reserved or registered under section 4.02 or § 4.03 or any similar 

provision of the law of this state; 
(3) the name of a foreign corporation registered to do business in this state or an alternate 

name adopted by a foreign corporation registered to do business in this state because its 
corporate name is unavailable; 

(4) the corporate name of a nonprofit corporation incorporated in this state which is not 
administratively dissolved; 

(5) the name of a foreign nonprofit corporation registered to do business in this state or an 
alternate name adopted by a foreign nonprofit corporation registered to conduct activities 
in this state because its real name is unavailable; 

(6) the name of a domestic filing entity or limited liability partnership which is not 
administratively dissolved; 

(7) the name of a foreign unincorporated entity registered to do business in this state or an 
alternate name adopted by such an entity registered to conduct activities in this state 
because its real name is unavailable; and 

(8) an assumed name registered under [state’s assumed name statute]. 
(c) A corporation may apply to the secretary of state for authorization to use a name that is not 

distinguishable upon the secretary of state’s records from one or more of the names described 
in subsection § 4.01(b). The secretary of state shall authorize use of the name applied for if: 
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(1) the other corporation or unincorporated entity consents to the use in writing and submits 
an undertaking in form satisfactory to the secretary of state to change its name to a name 
that is distinguishable upon the records of the secretary of state from the name of the 
applying corporation; or 

(2) the applicant delivers to the secretary of state a certified copy of the final judgment of a 
court of competent jurisdiction establishing the applicant’s right to use the name applied 
for in this state. 

(d) This Act does not control the use of fictitious names. 
 
§ 4.02 Reserved Name 
(a) A person may reserve the exclusive use of a corporate name, including a fictitious or alternate 

name for a foreign corporation whose corporate name is not available, by delivering an 
application to the secretary of state for filing. The application must set forth the name and 
address of the applicant and the name proposed to be reserved. If the secretary of state finds 
that the corporate name applied for is available, the secretary of state shall reserve the name 
for the applicant’s exclusive use for a nonrenewable 120-day period. 

(b) The owner of a reserved corporate name may transfer the reservation to another person by 
delivering to the secretary of state a signed notice of the transfer that states the name and 
address of the transferee. 

 
§ 4.03 Registered Name 
(a) A foreign corporation may register its corporate name (or its corporate name with the 

addition of any word or abbreviation listed in section 4.01(a)(1) if necessary for the corporate 
name to comply with section 4.01(a)(1)) if the name is distinguishable upon the records of 
the secretary of state from the corporate names that are not available under section 4.01(b). 

(b) A foreign corporation registers its corporate name (or its corporate name with any addition 
permitted by subsection (a)) by delivering to the secretary of state for filing an application 
setting forth that name, the state or country and date of its incorporation, and a brief 
description of the nature of the business which is to be conducted in this state. 

(c) The name is registered for the applicant’s exclusive use upon the effective date of the 
application and for the remainder of the calendar year, unless renewed. 

(d) A foreign corporation whose name registration is effective may renew it for successive years 
by delivering to the secretary of state for filing a renewal application, which complies with 
the requirements of subsection (b), between October 1 and December 31 of the preceding 
year. The renewal application when filed renews the registration for the following calendar 
year. 

(e) A foreign corporation whose name registration is effective may thereafter (i) register to do 
business as a foreign corporation under the registered name (if it complies with section 
4.01(a)(2) or (ii) consent in writing to the use of that name by a domestic corporation 
thereafter incorporated under this Act or by another foreign corporation. The registration 
terminates when the domestic corporation is incorporated or the foreign corporation registers 
to do business under that name. 

 
 

CHAPTER 5 
Office and Agent 
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§ 5.01 Registered Office and Agent of Domestic and Registered Foreign Corporations 
(a) Each corporation shall continuously maintain in this state: 

(1) a registered office that may be the same as any of its places of business; and  
(2) a registered agent, which may be: 

(i) an individual who resides in this state and whose business office is identical with the 
registered office; or 

(ii) a domestic or foreign corporation or eligible entity whose business office is identical 
with the registered office and, in the case of a foreign corporation or foreign eligible 
entity, is registered to do business in this state. 

(b) As used in this chapter, “corporation” means both a domestic corporation and a registered 
foreign corporation. 

 
§ 5.02 Change of Registered Office or Registered Agent 
(a) A corporation may change its registered office or registered agent by delivering to the 

secretary of state for filing a statement of change that sets forth: 
(1) the name of the corporation; 
(2) the street and mailing addresses of its current registered office; 
(3) if the current registered office is to be changed, the street and mailing addresses of the 

new registered office; 
(4) the name of its current registered agent; 
(5) if the current registered agent is to be changed, the name of the new registered agent and 

the new agent’s written consent (either on the statement or attached to it) to the 
appointment; and 

(6) that after the change or changes are made, the street and mailing addresses of its 
registered office and of the business office of its registered agent will be identical. 

(b) If the street or mailing address of a registered agent’s business office changes, the agent shall 
change the street or mailing address of the registered office of any corporation for which the 
agent is the registered agent by delivering a signed written notice of the change to the 
corporation and delivering to the secretary of state for filing a signed statement that complies 
with the requirements of subsection § 5.02(a) and states that the corporation has been notified 
of the change. 

 
§ 5.03 Resignation of Registered Agent 
(a) A registered agent may resign as agent for a corporation by delivering to the secretary of state 

for filing a statement of resignation signed by the agent which states: 
(1) the name of the corporation; 
(2) the name of the agent; 
(3) that the agent resigns from serving as registered agent for the corporation; and 
(4) the address of the corporation to which the agent will deliver the notice required by 

subsection § 5.03(c). 
(b) A statement of resignation takes effect on the earlier of: 

(1) 12:01 a.m. on the 31st day after the day on which it is filed by the secretary of state; or 
(2) the designation of a new registered agent for the corporation. 

(c) A registered agent promptly shall deliver to the corporation notice of the date on which a 
statement of resignation was delivered to the secretary of state for filing. 
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(d) When a statement of resignation takes effect, the person that resigned ceases to have 
responsibility under this Act for any matter thereafter tendered to it as agent for the 
corporation. The resignation does not affect any contractual rights the corporation has against 
the agent or that the agent has against the corporation. 

(e) A registered agent may resign with respect to a corporation regardless of whether the 
corporation is in good standing. 

 
§ 5.04 Service on Corporation 
(a) A corporation’s registered agent is the corporation’s agent for service of process, notice, or 

demand required or permitted by law to be served on the corporation. 
(b) If a corporation has no registered agent, or the agent cannot with reasonable diligence be 

served, the corporation may be served by registered or certified mail, return receipt 
requested, addressed to the secretary at the corporation’s principal office. Service is perfected 
under this subsection at the earliest of: 
(1) the date the corporation receives the mail; 
(2) the date shown on the return receipt, if signed on behalf of the corporation; or 
(3) five days after its deposit in the United States mail, as evidenced by the postmark, if 

mailed postpaid and correctly addressed. 
(c) If process, notice, or demand (i) cannot be served on a corporation pursuant to subsection (a)  

or (b), or (ii) is to be served on a registered foreign corporation that has withdrawn its 
registration pursuant to section 15.07 or 15.09, or the registration of which has been 
terminated pursuant to section 15.11, then the secretary of state shall be an agent of the 
corporation upon whom process, notice, or demand may be served. Service of any process, 
notice, or demand on the secretary of state as agent for a corporation may be made by 
delivering to the secretary of state duplicate copies of the process, notice, or demand. If 
process, notice, or demand is served on the secretary of state, the secretary of state shall 
forward one of the copies by registered or certified mail, return receipt requested, to the 
corporation at the last address shown in the records of the secretary of state. Service is 
effected under this subsection § 5.04(c) at the earliest of: 
(1) the date the corporation receives the process, notice, or demand; 
(2) the date shown on the return receipt, if signed on behalf of the corporation; or 
(3) five days after the process, notice, or demand is deposited with the United States mail by 

the secretary of state. 
(d) This section does not prescribe the only means, or necessarily the required means, of serving 

a corporation. 
 

CHAPTER 6 
Shares and Distributions 

 
Subchapter A. 

SHARES 
 
§ 6.01 Authorized Shares 
(a) The articles of incorporation must set forth any classes of shares and series of shares within  a 

class, and the number of shares of each class and series, that the corporation is authorized to 
issue. If more than one class or series of shares is authorized, the articles of incorporation 
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must prescribe a distinguishing designation for each class or series and, before the issuance 
of shares of a class or series, describe the terms, including the preferences, rights, and 
limitations, of that class or series. Except to the extent varied as permitted by this section, all 
shares of a class or series must have terms, including preferences, rights, and limitations, that 
are identical with those of other shares of the same class or series. 

(b) The articles of incorporation must authorize: 
(1) one or more classes or series of shares that together have full voting rights, and 
(2) one or more classes or series of shares (which may be the same class, classes or series as 

those with voting rights) that together are entitled to receive the net assets of the 
corporation upon dissolution. 

(c) The articles of incorporation may authorize one or more classes or series of shares that: 
(1) have special, conditional, or limited voting rights, or no right to vote, except to the extent 

otherwise provided by this Act; 
(2) are redeemable or convertible as specified in the articles of incorporation: 

(i) at the option of the corporation, the shareholder, or another person or upon the 
occurrence of a specified event; 

(ii) for cash, indebtedness, securities, or other property; and 
(iii) at prices and in amounts specified or determined in accordance with a formula; 

(3) entitle the holders to distributions calculated in any manner, including dividends that may 
be cumulative, noncumulative, or partially cumulative; or 

(4) have preference over any other class or series of shares with respect to distributions, 
including distributions upon the dissolution of the corporation. 

(d) Terms of shares may be made dependent upon facts objectively ascertainable outside the 
articles of incorporation in accordance with section 1.20(k). 

(e) Any of the terms of shares may vary among holders of the same class or series so long as 
such variations are expressly set forth in the articles of incorporation. 

(f) The description of the preferences, rights, and limitations of classes or series of shares in 
subsection § 6.01(c) is not exhaustive. 

 
OFFICIAL COMMENT 

1. Section 6.01(a) 
 Section 6.01(a) requires that the articles of incorporation prescribe the classes and series of 
shares and the number of shares of each class and series that the corporation is authorized to 
issue. If the articles of incorporation authorize the issue of only one class of shares, no 
designation or description of the shares is required, it being understood that these shares have 
both the power to vote and the power to receive the net assets of the corporation upon 
dissolution. See section 6.01(b). Shares with both of these characteristics are usually referred to 
as “common shares” but no specific designation is required by the Act. The articles of 
incorporation may set forth the number of shares authorized and permit the board of directors 
under section 6.02 to allocate the authorized shares among designated classes or series of shares. 
 
 The preferences, rights and limitations of each class or series of shares constitute the 
“contract” of the holders of those classes and series of shares with respect to the holders’ interest 
in the corporation and must be set forth in sufficient detail reasonably to define their interest. The 
terms, including the preferences, rights and limitations, of shares with one or more special or 
preferential rights which may be authorized are further described in section 6.01(c). 
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 If more than one class or series is authorized (or if only one class or series is originally 
authorized but at some future time one or more other classes or series of shares are added by 
amendment), the terms, including the preferences, rights and limitations of each class, classes or 
series of shares, including the class, classes or series that possess the fundamental characteristics 
of voting and residual equity financial interests, must be described before shares of those classes 
or series are issued. If both fundamental characteristics are placed exclusively in a single class of 
shares, that class may be described simply as “common shares” or by statements such as the 
“shares have the general distribution and voting rights,” the “shares have all the rights of 
common shares,” or the “shares have all rights not granted to the class A shares.” 
 
 If the articles of incorporation create classes or series of shares that divide these fundamental 
rights among two or more classes or series of shares, it is necessary that the rights be clearly 
allocated among the classes and series. Specificity is required only to the extent necessary to 
differentiate the relative rights of the respective classes and series. For example, where one class 
or series has a liquidation preference over another, it is necessary to specify only the preferential 
liquidation right of that class or series; in the absence of a contrary provision in the articles of 
incorporation, the remaining class or series would be entitled to receive the net assets remaining 
after the liquidation preference has been satisfied. More than one class or series of shares may be 
designated as “common shares;” however, each must have a “distinguishing designation” under 
section 6.01(a), e.g., “nonvoting common shares” or “class A common shares,” and the rights of 
the classes and series must be described. For example, if a corporation authorizes two classes of 
shares with equal rights to share in all distributions and with identical voting rights except that 
one class is entitled exclusively to elect one director and the second class is entitled exclusively 
to elect a second director, the two classes may be designated, e.g., as “Class A common” and 
“Class B common.” What is required is language that makes the allocation of these rights clear. . 
. . 
 
2. Section 6.01(b) 
 Section 6.01(b) requires that every corporation authorize one or more classes or series of 
shares that in the aggregate have the two fundamental characteristics of full voting rights and the 
right to receive the net assets of the corporation upon its dissolution. The phrase “full voting 
rights” refers to the right to vote on all matters for which voting is required by either the Act or 
the articles of incorporation. . . . 
 
3. Section 6.01(c) 
 Section 6.01(c) provides a non-exhaustive list of the principal features that are customarily 
incorporated into classes or series of shares. 
 
 A. IN GENERAL 
 Section 6.01(c) authorizes creation of classes or series of shares with a range of preferences, 
rights and limitations as further described below. The Act permits the creation of shares 
convertible into, or redeemable in exchange for, cash, other property, or shares or debt securities 
of the corporation ranking senior to the shares, at the option of either the holder or the 
corporation. Such a conversion or redemption is subject to the restrictions on distributions under 
section 6.40. 



 335 Back to Top Back to the Summary of Contents 

 
 B. VOTING OF SHARES 
 Any class or series of shares may be granted multiple or fractional votes per share without 
limitation. See section 7.21. Shares of any class or series may also be made nonvoting “except to 
the extent otherwise provided by this Act.” This “except” clause refers to the provisions in the 
Act that permit shares which are designated to be nonvoting to vote as separate voting groups on 
amendments to articles of incorporation and other organic changes in the corporation that 
directly affect that class or series (see sections 7.26 and 10.04). In addition, shares may be given 
voting rights that are limited or conditional (e.g., voting rights triggered by the failure to pay 
specified dividends). 
 
 C. REDEMPTION AND CONVERSION OF SHARES 
 Section 6.01(c)(2) permits redemption for any class or series of shares and thereby permits 
the creation of redeemable or callable shares without limitation (subject only to the provisions 
that the class, classes or series of shares described in section 6.01(b) must always be authorized 
and that at least one or more shares which together have those rights must be outstanding under 
section 6.03). 
The prices to be paid upon the redemption of shares under section 6.01(c)(2) and the amounts to 
be redeemed may be fixed in the articles of incorporation or “determined in accordance with a 
formula.” The formula could be self contained or, pursuant to the provisions of section 6.01(d), 
could be determined by reference to extrinsic data or events. This permits the redemption price 
and the amounts to be redeemed to be established on the basis of matters external to the 
corporation, such as the purchase price of other shares, the level of market reference rates, the 
effective interest rate at which the corporation may obtain short or long-term financing, the 
consumer price index or a designated currency ratio. 
 
 All redemptions of shares are subject to the restrictions on distributions set forth in section 
6.40. See section 6.03(b). 
 
 Section 6.01(c)(2) also permits shares of any class or series to be made convertible into 
shares of any other class or series or into cash, indebtedness, securities, or other property of the 
corporation or another person. 
 
 D. EXTRINSIC FACTS 
 Section 6.01(d) permits the creation of classes or series of shares with terms that are 
dependent upon facts objectively ascertainable outside the articles of incorporation. See section 
1.20(k) and the related Official Comment for an explanation of the meaning of the phrase “facts 
objectively ascertainable” and the requirement for the filing of articles of amendment under the 
circumstances set forth in that section. Terms that depend upon reference to extrinsic facts may 
include dividend rates that vary according to some external index or event. Because such a 
“variable rate” class or series of shares would be intended to respond to current market 
conditions, it would most often be used with “blank check” provisions in the articles of 
incorporation with the terms of shares set by the board of directors immediately before issuance. 
See the Official Comment to section 6.02. Note that section 6.21 requires the board to determine 
the adequacy of consideration received or to be received by the corporation before issuing 
shares. If shares with terms to be determined by reference to extrinsic facts are to be authorized 
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for issuance, the board should take care to establish appropriately defined parameters for such 
terms. 
 
 E. VARIATION AMONG HOLDERS 
 Section 6.01(e) permits the creation of classes or series of shares with terms that may vary 
among holders of the same class or series of shares. An example of such variation would be a 
provision that shares held by a bank or bank holding company in excess of a certain percentage 
would not have voting rights. In addition, section 6.24(b) expressly permits the issuance of 
rights, options or warrants for the purchase of shares or other securities of the corporation that 
contain terms and conditions which vary the rights of the holders of such rights, warrants or 
options based on a holder’s ownership of, or offer to acquire, a specified number or percentage 
of the outstanding shares or other securities of the corporation. 
 
4. Examples of Classes or Series of Shares Permitted by section 6.01 
 Section 6.01 is enabling rather than restrictive given that corporations often find it necessary 
to create new classes or series of shares for a variety of reasons, for instance in connection with 
raising debt or equity capital. Classes or series of shares may also be used in connection with 
desired control relationships among the participants in a venture. Under section 7.21, only 
securities classified as “shares” in the articles of incorporation can have the power to vote. 
  
 Examples of such classes and series of shares include: 
 

•  Shares of one class or series may be authorized to elect a specified number of directors 
while shares of a second class or series may be authorized to elect the same or a different 
number of directors. 

•  Shares of one class or series may be entitled to vote as a separate voting group on certain 
transactions, but shares of two or more classes or series may be only entitled to vote 
together as a single voting group on the election of directors and other matters. 

•  Shares of one class or series may be nonvoting or may be given multiple or fractional 
votes per share. 

•  Shares of one class or series may be entitled to different dividend rights or rights on 
dissolution than shares of another class or series. 

•  Shares of one class or series may be created to include some characteristics of debt 
securities. 

 
 A corporation has power to issue debt securities under section 3.02. Although 6.01 authorizes 
the creation of interests that usually will be classed as “equity” rather than “debt,” it is 
permissible to create classes or series of securities under section 6.01 that have some of the 
characteristics of debt securities. These securities are often referred to as “hybrid securities.” 
section 6.01 does not limit the development of hybrid securities, and equity securities may be 
created under the Act that embody any characteristics of debt. As noted above, however, the Act 
restricts the power to vote to securities classified as “shares” in the articles of incorporation. 
 
§ 6.02 Terms of Class or Series Determined by Board Of Directors 
(a) If the articles of incorporation so provide, the board of directors is authorized, without 

shareholder approval, to: 
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(1) classify any unissued shares into one or more classes or into one or more series within a 
class; 

(2) reclassify any unissued shares of any class into one or more classes or into one or more 
series within one or more classes; or 

(3) reclassify any unissued shares of any series of any class into one or more classes or into 
one or more series within a class. 

(b) If the board of directors acts pursuant to subsection § 6.02(a), it shall determine the terms, 
including the preferences, rights, and limitations, to the same extent permitted under section 
6.01, of: 
(1) any class of shares before the issuance of any shares of that class, or 
(2) any series within a class before the issuance of any shares of that series. 

(c) Before issuing any shares of a class or series created under this section, the corporation shall 
deliver to the secretary of state for filing articles of amendment setting forth the terms 
determined under subsection § 6.02(a). 

 
OFFICIAL COMMENT 

. . . A provision in the articles of incorporation authorizing shares to be issued in different classes 
or series with terms to be set by the board of directors is sometimes referred to as a “blank 
check” provision. The power to make the terms of shares so created dependent on facts 
objectively ascertainable outside the articles of incorporation and to vary their terms among 
holders of the same class or series extends to all the permitted provisions set forth in section 
6.01(c). . . .  
 
§ 6.03 Issued and Outstanding Shares 
(a) A corporation may issue the number of shares of each class or series authorized by the 

articles of incorporation. Shares that are issued are outstanding shares until they are 
reacquired, redeemed, converted, or cancelled. 

(b) The reacquisition, redemption, or conversion of outstanding shares is subject to the 
limitations of subsection § 6.03(c) and to section 6.40. 

(c) At all times that shares of the corporation are outstanding, one or more shares that together 
have full voting rights and one or more shares that together are entitled to receive the net 
assets of the corporation upon dissolution must be outstanding. 

 
OFFICIAL COMMENT 

 The determination of the number of shares to be issued under section 6.03 is usually made by 
the board of directors but may be reserved by the articles of incorporation to the shareholders. 
The only requirements are that no class or series of shares be overissued and that one or more 
shares of a class, classes or series that together have full voting rights and one or more shares of 
a class, classes or series that together are entitled to the net assets of the corporation upon 
dissolution at all times must be outstanding. 
 
 The corporation may acquire outstanding shares pursuant to a voluntary transaction between 
a shareholder and the corporation. Also, shares may be made subject to transfer restrictions that 
may result in contractual obligations by the corporation to reacquire shares. See section 6.27. 
Further, the corporation may reacquire shares pursuant to a right of redemption (or an obligation 
to redeem) established in the articles of incorporation. See section 6.01§ 6.01(c)(2). All 
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voluntary or contractual reacquisitions are subject to the limitations set forth in section 6.03(c) 
and to section 6.40. . . . 
 
§ 6.04 Fractional Shares 
(a) A corporation may issue fractions of a share or in lieu of doing so may: 

(1) pay in cash the value of fractions of a share; 
(2) issue scrip in registered or bearer form entitling the holder to receive a full share upon 

surrendering enough scrip to equal a full share; or 
(3) arrange for disposition of fractional shares by the holders of such shares. 

(b) Each certificate representing scrip must be conspicuously labeled “scrip” and must contain 
the information required by section 6.25(b). 

(c) The holder of a fractional share is entitled to exercise the rights of a shareholder, including 
the rights to vote, to receive dividends and to receive distributions upon dissolution. The 
holder of scrip is not entitled to any of these rights unless the scrip provides for them. 

(d) The board of directors may authorize the issuance of scrip subject to any condition, including 
that: 
(1) the scrip will become void if not exchanged for full shares before a specified date; and  
(2) the shares for which the scrip is exchangeable may be sold and the proceeds paid to the 

scripholders. 
 

OFFICIAL COMMENT 
 Fractional shares may arise from a share dividend that, as applied to a particular holder, does 
not produce an even multiple of shares. They may also result from other corporate actions, such 
as fractional stock splits, reverse splits, and reclassifications and mergers. Although corporations 
are authorized to issue fractional shares, which are vested proportionately with the same rights as 
full shares, the creation of fractional shares may create administrative difficulties, particularly for 
voting and dividend purposes. . . .  
 
 

Subchapter B. 
ISSUANCE OF SHARES 

 
§ 6.20 Subscription for Shares Before Incorporation 
(a) A subscription for shares entered into before incorporation is irrevocable for six months 

unless the subscription agreement provides a longer or shorter period or all the subscribers 
agree to revocation. 

(b) The board of directors may determine the payment terms of subscriptions for shares that were 
entered into before incorporation, unless the subscription agreement specifies them. A call 
for payment by the board of directors must be uniform so far as practicable as to all shares of 
the same class or series, unless the subscription agreement specifies otherwise. 

(c) Shares issued pursuant to subscriptions entered into before incorporation are fully paid and 
nonassessable when the corporation receives the consideration specified in the subscription 
agreement. 

(d) If a subscriber defaults in payment of cash or property under a subscription agreement 
entered into before incorporation, the corporation may collect the amount owed as any other 
debt. Alternatively, unless the subscription agreement provides otherwise, the corporation 
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may rescind the agreement and may sell the shares if the debt remains unpaid for more than 
20 days after the corporation delivers a written demand for payment to the subscriber. 

 
OFFICIAL COMMENT 

 Because of the uncertainty of the legal enforceability of preincorporation agreements to 
purchase shares, section 6.20 provides a simple set of rules applicable to the enforcement of 
preincorporation subscriptions by the corporation after its formation. It does not address the 
extent to which preincorporation subscriptions may constitute a contract between or among 
subscribers, and other subscribers may enforce whatever contract rights they have without regard 
to section 6.20. . . . 
 
§ 6.21 Issuance of Shares 
(a) The powers granted in this section to the board of directors may be reserved to the 

shareholders by the articles of incorporation. 
(b) The board of directors may authorize shares to be issued for consideration consisting of any 

tangible or intangible property or benefit to the corporation, including cash, promissory 
notes, services performed, contracts for services to be performed, or other securities of the 
corporation. 

(c) Before the corporation issues shares, the board of directors shall determine that the 
consideration received or to be received for shares to be issued is adequate. That 
determination by the board of directors is conclusive insofar as the adequacy of consideration 
for the issuance of shares relates to whether the shares are validly issued, fully paid, and 
nonassessable. 

(d) When the corporation receives the consideration for which the board of directors authorized 
the issuance of shares, the shares issued therefor are fully paid and nonassessable. 

(e) The corporation may place in escrow shares issued for a contract for future services or 
benefits or a promissory note, or make other arrangements to restrict the transfer of the 
shares, and may credit distributions in respect of the shares against their purchase price, until 
the services are performed, the benefits are received, or the note is paid. If the services are 
not performed, the benefits are not received, or the note is not paid, the shares escrowed or 
restricted and the distributions credited may be cancelled in whole or part. 

(f) (1) An issuance of shares or other securities convertible into or rights exercisable for shares in 
a transaction or a series of integrated transactions requires approval of the shareholders, at a 
meeting at which a quorum consisting of a majority (or such greater number as the articles of 
incorporation may prescribe) of the votes entitled to be cast on the matter exists, if: 

(i) the shares, other securities, or rights are to be issued for consideration other than cash 
or cash equivalents, and 

(ii) the voting power of shares that are issued and issuable as a result of the transaction or 
series of integrated transactions will comprise more than 20% of the voting power of 
the shares of the corporation that were outstanding immediately before the 
transaction. 

(2) In this subsection: 
(i) For purposes of determining the voting power of shares issued and issuable as a result 

of a transaction or series of integrated transactions, the voting power of shares or 
other securities convertible into or rights exercisable for shares shall be the greater of 
(A) the voting power of the shares to be issued, or (B) the voting power of the shares 
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that would be outstanding after giving effect to the conversion of convertible shares 
and other securities and the exercise of rights to be issued. 

(ii) A series of transactions is integrated only if consummation of one transaction is made 
contingent on consummation of one or more of the other transactions. 

 
OFFICIAL COMMENT 

 Because a statutory structure embodying “par value” and “stated capital” concepts does not 
protect creditors and senior security holders from payments to junior security holders, section 
6.21 does not use these concepts. 
 
1. Consideration 
 Because shares need not have a par value under section 6.21, there is no minimum price at 
which shares must be issued. Section 6.21(b) specifically validates “any tangible or intangible 
property or benefit to the corporation,” as consideration for the present issue of shares, 
specifically including contracts for future services (including promoters’ services) and 
promissory notes. The term “benefit” should be broadly construed also to include, for example, a 
reduction of a liability, a release of a claim, or intangible gain obtained by a corporation. 
Business judgment should determine what kind of property or benefit should be obtained for 
shares, and a determination by the directors meeting the requirements of section 8.30 to accept a 
specific kind of property or benefit for shares should be accepted and not circumscribed by 
artificial or arbitrary rules. 
 
2. Board Determination of Adequacy 
 Protection of shareholders against abuse of the power granted to the board of directors to 
determine that shares should be issued for intangible property or benefit is provided by the 
requirements of section 8.30 applicable to a determination that the consideration received for 
shares is adequate. 
 
 In many instances, property or benefit received by the corporation will be of uncertain value; 
if the board of directors determines that the issuance of shares for the property or benefit is an 
appropriate transaction, that is sufficient under section 6.21. The board of directors does not have 
to make an explicit “adequacy” determination by formal resolution; that determination may be 
inferred from a determination to authorize the issuance of shares for a specified consideration. 
Likewise, section 6.21 does not require the board of directors to determine an exact value of the 
consideration to be entered on the books of the corporation. 
 
 The second sentence of section 6.21(c) describes the effect of the determination by the board 
of directors that consideration is adequate for the issuance of shares. That determination, without 
more, is conclusive to the extent that adequacy is relevant to the question whether the shares are 
validly issued, fully paid, and nonassessable. Whether shares are validly issued may depend on 
compliance with corporate procedural requirements, such as issuance within the amount 
authorized in the articles of incorporation or holding a directors’ meeting upon proper notice and 
with a quorum present. The Act does not address the remedies that may be available for 
issuances that are subject to challenge. See subchapter E of chapter 1 regarding ratification of 
defective issuance of shares. 
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 The Act also does not address whether validly issued shares may thereafter be cancelled on 
the grounds of fraud or bad faith if the shares are in the hands of the original shareholder or other 
persons who were aware of the circumstances under which they were issued when they acquired 
the shares. It also leaves to the Uniform Commercial Code other questions relating to the rights 
of persons other than the person acquiring the shares from the corporation. See the Official 
Comment to section 6.22. 
 
 Section 6.21(e) permits shares issued for contracts for future services or benefits or for 
promissory notes to be placed in escrow, or their transfer otherwise restricted, until the services 
are performed, the benefits are received or the notes are paid. In addition, any distributions on 
such shares may be credited against payment, or other agreed performance, of the consideration 
for the shares. Under section 6.21(e), if the corporation has restricted the transfer of the shares or 
placed them in escrow, it may cancel the shares and any credited distributions, in whole or in 
part, in the event of a failure of performance. This remedy is in the nature of a partial or 
complete rescission, and therefore rescission principles would be applicable. 
 
 Section 6.21 addresses only the corporation’s cancellation remedy. It does not address 
whether other remedies may be available to the corporation, including a right to a deficiency 
against the nonperforming shareholder, or whether the shareholder may have any rights where 
the value of the shares subject to cancellation exceeds the value of the obligation remaining 
unperformed. . . . 
 
 Section 6.24(c) provides express authority for delegation by the board of directors to officers 
for the issuance of shares as compensatory awards within limitations established by the board. 
 
3. Shareholder Approval Requirement for Certain Issuances 
 The shareholder approval requirement of section 6.21(f) is generally patterned after the 
listing standards of national securities exchanges. . . . 
 
 Illustrations of the application of section 6.21(f) follow: 
 

1.  C corporation, which has 2,000,000 shares of Class A voting common stock outstanding 
(carrying one vote per share), proposes to issue 600,000 shares of authorized but unissued 
Class B nonvoting common stock in exchange for a business owned by D Corporation. 
The proposed issuance does not require shareholder approval under section 6.21(f) 
because the Class B shares do not carry voting power. 

2.  The facts being otherwise as stated in Illustration 1, C proposes to issue 600,000 
additional shares of its Class A voting common stock. The proposed issuance requires 
shareholder approval under section 6.21(f) because the voting power carried by the shares 
to be issued will comprise more than 20% of the voting power of C’s shares outstanding 
immediately before the issuance. 

3.  The facts being otherwise as stated in Illustration 1, C proposes to issue 400,000 shares of 
authorized but unissued voting preferred stock, each share of which carries one vote and 
is convertible into 1.5 shares of Class A voting common stock. The proposed issuance 
requires shareholder approval under section 6.21(f). Although the voting power of the 
preferred shares to be issued will not comprise more than 20% of the voting power of C’s 
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shares outstanding immediately before the issuance, the voting power of the shares 
issuable upon conversion of the preferred shares will carry more than 20% of such voting 
power. 

4.  The facts being otherwise as stated in Illustration 1, C proposes to issue 200,000 shares of 
its Class A voting common stock, and 100,000 shares of authorized but unissued 
nonvoting preferred stock, each share of which is convertible into 2.5 shares of C’s Class 
A voting common stock. The proposed issuance requires shareholder approval under 
section 6.21(f) because the voting power of the Class A shares to be issued, after giving 
effect to the common stock that is issuable upon conversion of the preferred shares, 
would comprise more than 20% of the voting power of C’s outstanding shares 
immediately before the issuance. 

5.  The facts being otherwise as stated in Illustration 4, each share of the preferred stock is 
convertible into 1.2 shares of the Class A voting common stock. The proposed issuance 
does not require shareholder approval under section 6.21(f) because neither the voting 
power of the shares to be issued at the outset (200,000) nor the voting power of the shares 
that would be outstanding after giving effect to the common stock issuable upon 
conversion of the preferred shares (a total of 320,000) constitutes more than 20% of the 
voting power of C’s outstanding shares immediately before the issuance. 

6.  The facts being otherwise as stated in Illustration 1, C proposes to acquire businesses 
from Corporations G, H, and I for 200,000, 300,000, and 400,000 shares of Class A 
voting common stock, respectively, within a short period of time. None of the 
transactions is conditioned on the negotiation or completion of the other transactions. The 
proposed issuance of voting shares does not require shareholder approval, because the 
three transactions are not integrated within the meaning of section 6.21(f), and none of 
the transactions individually involves the issuance of more than 20% of the voting power 
of C’s outstanding shares immediately before each issuance. 

 
§ 6.22 Liability of Shareholders 
(a) A purchaser from a corporation of the corporation’s own shares is not liable to the 

corporation or its creditors with respect to the shares except to pay the consideration for 
which the shares were authorized to be issued or specified in the subscription agreement. 

(b) A shareholder of a corporation is not personally liable for any liabilities of the corporation 
(including liabilities arising from acts of the corporation) except (i) to the extent provided in 
a provision of the articles of incorporation permitted by section 2.02(b)(2)(v), and (ii) that a 
shareholder may become personally liable by reason of the shareholder’s own acts or 
conduct. 

 
§ 6.23 Share Dividends 
(a) Unless the articles of incorporation provide otherwise, shares may be issued pro rata and 

without consideration to the corporation’s shareholders or to the shareholders of one or more 
classes or series of shares. An issuance of shares under this subsection is a share dividend. 

(b) Shares of one class or series may not be issued as a share dividend in respect of shares of 
another class or series unless (i) the articles of incorporation so authorize, (ii) a majority of 
the votes entitled to be cast by the class or series to be issued approve the issue, or (iii) there 
are no outstanding shares of the class or series to be issued. 
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(c) The board of directors may fix the record date for determining shareholders entitled to a share 
dividend, which date may not be retroactive. If the board of directors does not fix the record 
date for determining shareholders entitled to a share dividend, the record date is the date the 
board of directors authorizes the share dividend. 

 
OFFICIAL COMMENT 

 A share dividend is solely a paper transaction: no assets are received by the corporation for 
the shares and any “dividend” paid in shares does not involve the distribution of property by the 
corporation to its shareholders. Section 6.23 therefore recognizes that such a transaction involves 
the issuance of shares “without consideration,” and section 1.40 excludes it from the definition of 
a “distribution.” 
 
§ 6.24 Share Rights, Options, Warrants and Awards 
(a) A corporation may issue rights, options, or warrants for the purchase of shares or other 

securities of the corporation. The board of directors shall determine (i) the terms and 
conditions upon which the rights, options, or warrants are issued and (ii) the terms, including 
the consideration for which the shares or other securities are to be issued. The authorization 
by the board of directors for the corporation to issue such rights, options, or warrants 
constitutes authorization of the issuance of the shares or other securities for which the rights, 
options or warrants are exercisable. 

(b) The terms and conditions of such rights, options or warrants may include restrictions or 
conditions that: 
(1) preclude or limit the exercise, transfer or receipt of such rights, options or warrants by 

any person or persons owning or offering to acquire a specified number or percentage of 
the outstanding shares or other securities of the corporation or by any transferee or 
transferees of any such person or persons, or 

(2) invalidate or void such rights, options, or warrants held by any such person or persons or 
any such transferee or transferees. 

(c) The board of directors may authorize one or more officers to (i) designate the recipients of 
rights, options, warrants, or other equity compensation awards that involve the issuance of 
shares and (ii) determine, within an amount and subject to any other limitations established 
by the board of directors and, if applicable, the shareholders, the number of such rights, 
options, warrants, or other equity compensation awards and the terms of such rights, options, 
warrants or awards to be received by the recipients, provided that an officer may not use such 
authority to designate himself or herself or any other persons as the board of directors may 
specify as a recipient of such rights, options, warrants, or other equity compensation awards. 

 
§ 6.25 Form and Content of Certificates 
(a) Shares may, but need not, be represented by certificates. Unless this Act or another statute 

expressly provides otherwise, the rights and obligations of shareholders are identical 
regardless of whether their shares are represented by certificates. 

(b) At a minimum each share certificate must state on its face: 
(1) the name of the corporation and that it is organized under the law of this state; 
(2) the name of the person to whom issued; and 
(3) the number and class of shares and the designation of the series, if any, the certificate 

represents. 
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(c) If the corporation is authorized to issue different classes of shares or series of shares within a 
class, the front or back of each certificate must summarize (i) the preferences, rights, and 
limitations applicable to each class and series, (ii) any variations in preferences, rights, and 
limitations among the holders of the same class or series, and (iii) the authority of the board 
of directors to determine the terms of future classes or series. Alternatively, each certificate 
may state conspicuously on its front or back that the corporation will furnish the shareholder 
this information on request in writing and without charge. 

(d) Each share certificate must be signed by two officers designated in the bylaws. 
(e) If the person who signed a share certificate no longer holds office when the certificate is 

issued, the certificate is nevertheless valid. 
 
§ 6.26 Shares Without Certificates 
(a) Unless the articles of incorporation or bylaws provide otherwise, the board of directors of a 

corporation may authorize the issuance of some or all of the shares of any or all of its classes 
or series without certificates. The authorization does not affect shares already represented by 
certificates until they are surrendered to the corporation. 

(b) Within a reasonable time after the issuance or transfer of shares without certificates, the 
corporation shall deliver to the shareholder a written statement of the information required on 
certificates by sections 6.25(b) and (c), and, if applicable, section 6.27. 

 
§ 6.27 Restriction on Transfer of Shares 
(a) The articles of incorporation, the bylaws, an agreement among shareholders, or an agreement 

between shareholders and the corporation may impose restrictions on the transfer or 
registration of transfer of shares of the corporation. A restriction does not affect shares issued 
before the restriction was adopted unless the holders of the shares are parties to the restriction 
agreement or voted in favor of the restriction. 

(b) A restriction on the transfer or registration of transfer of shares is valid and enforceable 
against the holder or a transferee of the holder if the restriction is authorized by this section 
and its existence is noted conspicuously on the front or back of the certificate or is contained 
in the information statement required by section 6.26(b). Unless so noted or contained, a 
restriction is not enforceable against a person without knowledge of the restriction. 

(c) A restriction on the transfer or registration of transfer of shares is authorized: 
(1) to maintain the corporation’s status when it is dependent on the number or identity of its 

shareholders; 
(2) to preserve exemptions under federal or state securities law; or 
(3) for any other reasonable purpose. 

(d) A restriction on the transfer or registration of transfer of shares may: 
(1) obligate the shareholder first to offer the corporation or other persons (separately, 

consecutively, or simultaneously) an opportunity to acquire the restricted shares; 
(2) obligate the corporation or other persons (separately, consecutively, or simultaneously) to 

acquire the restricted shares; 
(3) require the corporation, the holders of any class or series of its shares, or other persons to 

approve the transfer of the restricted shares, if the requirement is not manifestly 
unreasonable; or 

(4) prohibit the transfer of the restricted shares to designated persons or classes of persons, if 
the prohibition is not manifestly unreasonable. 
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(e) For purposes of this section, “shares” includes a security convertible into or carrying a right 
to subscribe for or acquire shares. 

 
OFFICIAL COMMENT 

 Share transfer restrictions are used by corporations for a variety of purposes. Section 6.27(c) 
enumerates certain purposes for which share transfer restrictions may be imposed, but does not 
limit the purposes given that section 6.27(c)(3) permits restrictions “for any other reasonable 
purpose.” Examples of the “status” referred to in section 6.27(c)(1) include the subchapter S 
election under the Internal Revenue Code, and entitlement to a program or eligibility for a 
privilege administered by governmental agencies or national securities exchanges. 
  
 Examples of the uses of share transfer restrictions include: 
 

•  a corporation with few shareholders may impose share transfer restrictions to ensure that 
shareholders do not transfer their shares to a person not acceptable to the corporation or 
other shareholders; 

•  a corporation with few shareholders may impose share transfer restrictions to establish 
the value of the shares of deceased shareholders; 

•  a professional corporation may impose share transfer restrictions to ensure that its 
treatment of departing, retiring or deceased shareholders is consistent with rules 
applicable to the profession in question; 

•  a corporation may impose share transfer restrictions to ensure that its election of 
subchapter S treatment under the Internal Revenue Code will not be unexpectedly 
terminated; and 

•  a corporation issuing securities pursuant to an exemption from federal or state securities 
registration may impose share transfer restrictions to ensure that subsequent transfers of 
shares will not result in the loss of the exemption being relied upon. . . . 

 
Subchapter C. 

SUBSEQUENT ACQUISITION OF SHARES BY SHAREHOLDERS AND 
CORPORATION 

 
§ 6.30 Shareholders’ Preemptive Rights 
(a) The shareholders of a corporation do not have a preemptive right to acquire the corporation’s 

unissued shares except to the extent the articles of incorporation so provide. 
(b) A statement included in the articles of incorporation that “the corporation elects to have 

preemptive rights” (or words of similar effect) means that the following principles apply 
except to the extent the articles of incorporation expressly provide otherwise: 
(1) The shareholders of the corporation have a preemptive right, granted on uniform terms 

and conditions prescribed by the board of directors to provide a fair and reasonable 
opportunity to exercise the right, to acquire proportional amounts of the corporation’s 
unisssued shares upon the decision of the board of directors to issue them. 

(2) A preemptive right may be waived by a shareholder. A waiver evidenced by a writing is 
irrevocable even though it is not supported by consideration. 

(3) There is no preemptive right with respect to: 
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(i) shares issued as compensation to directors, officers, employees or agents of the 
corporation, its subsidiaries or affiliates; 

(ii) shares issued to satisfy conversion or option rights created to provide compensation to 
directors, officers, employees or agents of the corporation, its subsidiaries or 
affiliates; 

(iii) shares authorized in the articles of incorporation that are issued within six months 
from the effective date of incorporation; or 

(iv) shares sold otherwise than for cash. 
(4) Holders of shares of any class or series without voting power but with preferential rights 

to distributions have no preemptive rights with respect to shares of any class or series. 
(5) Holders of shares of any class or series with voting power but without preferential rights 

to distributions have no preemptive rights with respect to shares of any class or series 
with preferential rights to distributions unless the shares with preferential rights are 
convertible into or carry a right to subscribe for or acquire the shares without preferential 
rights. 

(6) Shares subject to preemptive rights that are not acquired by shareholders may be issued to 
any person for a period of one year after being offered to shareholders at a consideration 
set by the board of directors that is not lower than the consideration set for the exercise of 
preemptive rights. An offer at a lower consideration or after the expiration of one year is 
subject to the shareholders’ preemptive rights. 

(c) For purposes of this section, “shares” includes a security convertible into or carrying a right 
to subscribe for or acquire shares. 

 
OFFICIAL COMMENT 

 . . . Preemptive rights can protect the voting power and equity participation of shareholders. 
This combination of functions creates no problem in a corporation that has authorized only a 
single class of shares but may occasionally create problems in corporations with more complex 
capital structures. In many capital structures, the issuance of additional shares of one class or 
series typically does not adversely affect other classes or series. For example, the issuance of 
additional shares with voting power but without preferential rights normally does not affect 
either the limited voting power or equity participation of holders of shares with preferential 
rights; holders of shares with preferential equity participation rights but without voting power 
should therefore have no preemptive rights with respect to shares with voting power but without 
preferential rights. See sections 6.30(b)(4) and (b)(5). Classes or series of shares that may give 
rise to possible conflict between the protection of voting interests and equity participation when 
the board of directors desires to issue additional shares include classes or series of nonvoting 
shares without preferential rights and classes or series of shares with both voting power and 
preferential rights to distributions. These conflicts can be dealt with by specific provisions in the 
articles of incorporation. 
 
§ 6.31 Corporation’s Acquisition of its Own Shares 
(a) A corporation may acquire its own shares, and shares so acquired constitute authorized but 

unissued shares. 
(b) If the articles of incorporation prohibit the reissue of the acquired shares, the number of  

authorized shares is reduced by the number of shares acquired. 
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Subchapter D. 
DISTRIBUTIONS 

 
§ 6.40 Distributions to Shareholders 
(a) A board of directors may authorize and the corporation may make distributions to its 

shareholders subject to restriction by the articles of incorporation and the limitation in 
subsection § 6.40(c). 

(b) The board of directors may fix the record date for determining shareholders entitled to a 
distribution, which date may not be retroactive. If the board of directors does not fix a record 
date for determining shareholders entitled to a distribution (other than one involving a 
purchase, redemption, or other acquisition of the corporation’s shares), the record date is the 
date the board of directors authorizes the distribution. 

(c) No distribution may be made if, after giving it effect: 
(1) the corporation would not be able to pay its debts as they become due in the usual course 

of business; or 
(2) the corporation’s total assets would be less than the sum of its total liabilities plus (unless 

the articles of incorporation permit otherwise) the amount that would be needed, if the 
corporation were to be dissolved at the time of the distribution, to satisfy the preferential 
rights upon dissolution of shareholders whose preferential rights are superior to those 
receiving the distribution. 

(d) The board of directors may base a determination that a distribution is not prohibited under 
subsection § 6.40(c) either on financial statements prepared on the basis of accounting 
practices and principles that are reasonable in the circumstances or on a fair valuation or 
other method that is reasonable in the circumstances. 

(e) Except as provided in subsection § 6.40(g), the effect of a distribution under subsection § 
6.40(c) is measured: 
(1) in the case of distribution by purchase, redemption, or other acquisition of the 

corporation’s shares, as of the earlier of (i) the date cash or other property is transferred 
or debt to a shareholder is incurred by the corporation or (ii) the date the shareholder 
ceases to be a shareholder with respect to the acquired shares; 

(2) in the case of any other distribution of indebtedness, as of the date the indebtedness is 
distributed; and 

(3) in all other cases, as of (i) the date the distribution is authorized if the payment occurs 
within 120 days after the date of authorization or (ii) the date the payment is made if it 
occurs more than 120 days after the date of authorization. 

(f) A corporation’s indebtedness to a shareholder incurred by reason of a distribution made in 
accordance with this section is at parity with the corporation’s indebtedness to its general, 
unsecured creditors except to the extent subordinated by agreement. 

(g) Indebtedness of a corporation, including indebtedness issued as a distribution, is not 
considered a liability for purposes of determinations under subsection § 6.40(c) if its terms 
provide that payment of principal and interest are made only if and to the extent that payment 
of a distribution to shareholders could then be made under this section. If such indebtedness 
is issued as a distribution, each payment of principal or interest is treated as a distribution, the 
effect of which is measured on the date the payment is actually made. 

(h) This section shall not apply to distributions in liquidation under chapter 14. 
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OFFICIAL COMMENT 
1. The Scope of section 6.40 
 Section 6.40 imposes a single, uniform test on all distributions other than distributions in 
liquidation under chapter 14. Section 1.40 defines “distribution” broadly to include transfers of 
cash and other property (excluding a corporation’s own shares) to a shareholder in respect of the 
corporation’s shares. Examples of such transfers are cash or property dividends, payments by a 
corporation to purchase its own shares, and distributions of promissory notes or indebtedness. 
The financial provisions of the Act do not use the concept of surplus but do have restrictions on 
distributions built around both equity insolvency and balance sheet tests. . . . 
 

CHAPTER 7 
Shareholders 

 
Subchapter A. 
MEETINGS 

 
§ 7.01 Annual Meeting 
(a) Unless directors are elected by written consent in lieu of an annual meeting as permitted by 

section 7.04, a corporation shall hold a meeting of shareholders annually at a time stated in or 
fixed in accordance with the bylaws at which directors shall be elected. 

(b) Annual meetings may be held in or out of this state at the place stated in or fixed in 
accordance with the bylaws. If no place is so stated or fixed, annual meetings shall be held at 
the corporation’s principal office. 

(c) The failure to hold an annual meeting at the time stated in or fixed in accordance with a 
corporation’s bylaws does not affect the validity of any corporate action. 

 
OFFICIAL COMMENT 

 The principal action to be taken at the annual meeting is the election of directors pursuant to 
section 8.03, but the purposes of the annual meeting are not limited by the Act. The requirement 
of section 7.01(a) that an annual meeting be held is phrased in mandatory terms to ensure that 
every shareholder entitled to participate in an annual meeting has the unqualified rights to (i) 
demand that an annual meeting be held and (ii) compel the holding of the meeting under section 
7.03 if the corporation does not promptly hold the meeting and if the shareholders have not 
elected directors by written consent. 
 
 Many corporations, such as nonpublic subsidiaries and closely held corporations, do not 
regularly hold annual meetings and, if no shareholder objects or action has been taken by written 
consent, that practice creates no problem under section 7.01, because section 7.01(c) provides 
that failure to hold an annual meeting does not affect the validity of any corporate action. The 
shareholders may act by unanimous written consent under section 7.04 (or by less than 
unanimous written consent if the articles of incorporation so provide). Directors, once duly 
elected, remain in office until their successors are elected or they resign or are removed. See 
sections 8.05 and 8.07 through 8.09. . . . 
 
§ 7.02 Special Meeting 
(a) A corporation shall hold a special meeting of shareholders: 
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(1) on call of its board of directors or the person or persons authorized to do so by the articles 
of incorporation or bylaws; or 

(2) if shareholders holding at least 10% of all the votes entitled to be cast on an issue 
proposed to be considered at the proposed special meeting sign, date, and deliver to the 
corporation one or more written demands for the meeting describing the purpose or 
purposes for which it is to be held, provided that the articles of incorporation may fix a 
lower percentage or a higher percentage not exceeding 25% of all the votes entitled to be 
cast on any issue proposed to be considered. Unless otherwise provided in the articles of 
incorporation, a written demand for a special meeting may be revoked by a writing to that 
effect received by the corporation before the receipt by the corporation of demands 
sufficient in number to require the holding of a special meeting. 

(b) If not otherwise fixed under section 7.03 or 7.07, the record date for determining shareholders 
entitled to demand a special meeting shall be the first date on which a signed shareholder 
demand is delivered to the corporation. No written demand for a special meeting shall be 
effective unless, within 60 days of the earliest date on which such a demand delivered to the 
corporation as required by this section was signed, written demands signed by shareholders 
holding at least the percentage of votes specified in or fixed in accordance with subsection § 
7.02(a)(2) have been delivered to the corporation. 

(c) Special meetings of shareholders may be held in or out of this state at the place stated in or 
fixed in accordance with the bylaws. If no place is so stated or fixed, special meetings shall 
be held at the corporation’s principal office. 

(d) Only business within the purpose or purposes described in the meeting notice required by 
section 7.05(c) may be conducted at a special meeting of shareholders. 

 
OFFICIAL COMMENT 

 Any meeting other than an annual meeting is a special meeting under section 7.02. The 
principal differences between an annual meeting and a special meeting are that at an annual 
meeting directors are elected and, subject to any applicable special notice requirement prescribed 
by the Act or by the articles of incorporation, any relevant issue pertaining to the corporation 
may be considered, while at a special meeting only matters within the specific purposes for 
which the meeting is called may be considered. 
 
 1. Who May Call a Special Meeting 
 A special meeting may be called by the board of directors, a person or persons authorized to 
do so by the articles of incorporation or bylaws, or upon written demand by shareholders as 
described below. Typically, the person or persons holding certain designated offices within the 
corporation, e.g., the president, chairman of the board of directors, or chief executive officer, are 
given authority to call special meetings of the shareholders. In addition, the shareholders holding 
at least 10% of all the votes entitled to be cast on a proposed issue at the special meeting may 
require the corporation to hold a special meeting by signing, dating, and delivering one or more 
writings that demand a special meeting and set forth the purpose or purposes of the desired 
meeting. That percentage may be decreased or increased (but to not more than 25%) by a 
provision in the articles of incorporation fixing a different percentage. Shareholders demanding a 
special meeting do not have to sign a single document, but the writings signed must all describe 
essentially the same purpose or purposes. Revocations of written demands will be effective if 
delivered to the corporation in the manner contemplated by section 1.41 and received before the 
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corporation receives the requisite number of demands requiring that a special meeting be called. 
Revocations received after that time will have no effect. Upon receipt of demands from holders 
with the requisite number of votes, the corporation (through an appropriate officer) must call the 
special meeting at a reasonable time and place. The shareholders’ demand may suggest a time 
and place but the final decision on such matters belongs to the corporation. If no meeting is held 
within the time periods specified in section 7.03, a shareholder, as defined in section 7.05(c), 
who signed the demand may seek judicial relief under that section requiring that the meeting be 
held. . . . 
 
§ 7.03 Court-Ordered Meeting 
(a) The [name or describe court] may summarily order a meeting to be held: 

(1) on application of any shareholder of the corporation if an annual meeting was not held or 
action by written consent in lieu of an annual meeting did not become effective within the 
earlier of six months after the end of the corporation’s fiscal year or 15 months after its 
last annual meeting; or 

(2) on application of one or more shareholders who signed a demand for a special meeting 
valid under section 7.02, if: 
(i) notice of the special meeting was not given within 30 days after the first day on which 

the requisite number of such demands have been delivered to the corporation; or 
(ii) the special meeting was not held in accordance with the notice. 

(b) The court may fix the time and place of the meeting, determine the shares entitled to 
participate in the meeting, specify a record date or dates for determining shareholders entitled 
to notice of and to vote at the meeting, prescribe the form and content of the meeting notice, 
fix the quorum required for specific matters to be considered at the meeting (or direct that the 
shares represented at the meeting constitute a quorum for action on those matters), and enter 
other orders necessary to accomplish the purpose or purposes of the meeting. 

(c) For purposes of subsection (a)(1), “shareholder” means a record shareholder, a beneficial 
shareholder, and an unrestricted voting trust beneficial owner. 

 
OFFICIAL COMMENT 
. . . 
  
1. The Discretion of the Court to Order a Meeting 
 The court has broad discretion under section 7.03 whether to order that a meeting be held, 
since the language of the statute is that the court “may summarily order” that a meeting be held. 
A court, for example, may refuse to order a special meeting if the specified purpose is repetitive 
of the purpose of a special meeting held in the recent past. Alternatively, the court may view the 
demand as a good faith request for reconsideration of an action taken in the recent past and may 
order a meeting to be held. Similarly, even though a demand for an annual meeting is not a 
formal prerequisite for an application for a summary order under this section, the court may 
withhold setting a time and date for the annual meeting for a reasonably short period to permit 
the corporation to do so. 
 
2. Notice, Time, Place, and Quorum and Other Requirements 
 If the court orders that a meeting be held, the court has wide discretion over the terms of the 
order, including the matters set forth in section 7.03(b). The discretion of the court with respect 
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to quorum requirements prevents a holder of the majority of the votes (who may not desire that a 
meeting be held) from frustrating the court-ordered meeting by not attending to prevent the 
existence of a quorum. To prevent misunderstanding about a special quorum requirement, if one 
is imposed, it is appropriate for the court to order that the notice of the meeting state specifically 
and conspicuously that a special quorum requirement is applicable to the court-ordered meeting. 
The court may also enter orders overriding the articles of incorporation or bylaws relating to 
matters such as notice (including advance notice requirements), and time and place of the 
meeting. 
 
3. Status as Annual Meeting 
 The court may provide that a meeting it has ordered is to be the annual meeting. If so 
provided, the meeting should be viewed as compliance with section 7.01, precluding all other 
shareholder requests for an annual meeting for that year. 
 
§ 7.04 Action Without Meeting 
(a) Action required or permitted by this Act to be taken at a shareholders’ meeting may be taken 

without a meeting if the action is taken by all the shareholders entitled to vote on the action. 
The action must be evidenced by one or more written consents bearing the date of signature 
and describing the action taken, signed by all the shareholders entitled to vote on the action 
and delivered to the corporation for filing by the corporation with the minutes or corporate 
records. 

(b) The articles of incorporation may provide that any action required or permitted by this Act to 
be taken at a shareholders’ meeting may be taken without a meeting, and without prior 
notice, if consents in writing setting forth the action so taken are signed by the holders of 
outstanding shares having not less than the minimum number of votes that would be required 
to authorize or take the action at a meeting at which all shares entitled to vote on the action 
were present and voted; provided, however, that if a corporation’s articles of incorporation 
authorize shareholders to cumulate their votes when electing directors pursuant to section 
7.28, directors may not be elected by less than unanimous written consent. A written consent 
must bear the date of signature of the shareholder who signs the consent and be delivered to 
the corporation for filing by the corporation with the minutes or corporate records. 

(c) If not otherwise fixed under section 7.07 and if prior action by the board of directors is not 
required respecting the action to be taken without a meeting, the record date for determining 
the shareholders entitled to take action without a meeting shall be the first date on which a 
signed written consent is delivered to the corporation. If not otherwise fixed under section 
7.07 and if prior action by the board of directors is required respecting the action to be taken 
without a meeting, the record date shall be the close of business on the day the resolution of 
the board of directors taking such prior action is adopted. No written consent shall be 
effective to take the corporate action referred to therein unless, within 60 days of the earliest 
date on which a consent delivered to the corporation as required by this section was signed, 
written consents signed by sufficient shareholders to take the action have been delivered to 
the corporation. A written consent may be revoked by a writing to that effect delivered to the 
corporation before unrevoked written consents sufficient in number to take the corporate 
action have been delivered to the corporation. 

(d) A consent signed pursuant to the provisions of this section has the effect of a vote taken at a 
meeting and may be described as such in any document. Unless the articles of incorporation, 
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bylaws or a resolution of the board of directors provides for a reasonable delay to permit 
tabulation of written consents, the action taken by written consent shall be effective when 
written consents signed by sufficient shareholders to take the action have been delivered to 
the corporation. 

(e) If this Act requires that notice of a proposed action be given to nonvoting shareholders and 
the action is to be taken by written consent of the voting shareholders, the corporation shall 
give its nonvoting shareholders written notice of the action not more than 10 days after (i) 
written consents sufficient to take the action have been delivered to the corporation, or (ii) 
such later date that tabulation of consents is completed pursuant to an authorization under 
subsection (d). The notice must reasonably describe the action taken and contain or be 
accompanied by the same material that, under any provision of this Act, would have been 
required to be sent to nonvoting shareholders in a notice of a meeting at which the proposed 
action would have been submitted to the shareholders for action. 

(f) If action is taken by less than unanimous written consent of the voting shareholders, the 
corporation shall give its nonconsenting voting shareholders written notice of the action not 
more than 10 days after (i) written consents sufficient to take the action have been delivered 
to the corporation, or (ii) such later date that tabulation of consents is completed pursuant to 
an authorization under subsection (d). The notice must reasonably describe the action taken 
and contain or be accompanied by the same material that, under any provision of this Act, 
would have been required to be sent to voting shareholders in a notice of a meeting at which 
the action would have been submitted to the shareholders for action. 

(g) The notice requirements in subsections (e) and (f) shall not delay the effectiveness of actions 
taken by written consent, and a failure to comply with such notice requirements shall not 
invalidate actions taken by written consent, provided that this subsection shall not be deemed 
to limit judicial power to fashion any appropriate remedy in favor of a shareholder adversely 
affected by a failure to give such notice within the required time period. 

 
§ 7.05 Notice of Meeting 
(a) A corporation shall notify shareholders of the date, time, and place of each annual and special 

shareholders’ meeting no fewer than 10 nor more than 60 days before the meeting date. If the 
board of directors has authorized participation by means of remote communication pursuant 
to section 7.09 for holders of any class or series of shares, the notice to the holders of such 
class or series of shares must describe the means of remote communication to be used. The 
notice must include the record date for determining the shareholders entitled to vote at the 
meeting, if such date is different from the record date for determining shareholders entitled to 
notice of the meeting. Unless this Act or the articles of incorporation require otherwise, the 
corporation is required to give notice only to shareholders entitled to vote at the meeting as of 
the record date for determining the shareholders entitled to notice of the meeting. 

(b) Unless this Act or the articles of incorporation require otherwise, the notice of an annual 
meeting of shareholders need not include a description of the purpose or purposes for which 
the meeting is called. 

(c) Notice of a special meeting of shareholders must include a description of the purpose or 
purposes for which the meeting is called. 

(d) If not otherwise fixed under section 7.03 or 7.07, the record date for determining shareholders 
entitled to notice of and to vote at an annual or special shareholders’ meeting is the day 
before the first notice is delivered to shareholders. 
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(e) Unless the bylaws require otherwise, if an annual or special shareholders’ meeting is 
adjourned to a different date, time, or place, notice need not be given of the new date, time, 
or place if the new date, time, or place is announced at the meeting before adjournment. If a 
new record date for the adjourned meeting is or must be fixed under section 7.07, however, 
notice of the adjourned meeting shall be given under this section to shareholders entitled to 
vote at such adjourned meeting as of the record date fixed for notice of such adjourned 
meeting. 

 
OFFICIAL COMMENT 

 The Act does not require that the notice of an annual meeting refer to any specific purpose or 
purposes, and any matter appropriate for shareholder action may be considered. Section 7.05(b) 
recognizes, however, that other provisions of the Act or the corporation’s articles of 
incorporation may require that specific reference to a proposed action appear in the notice of 
meeting. See sections 9.21, 9.32, 10.03, 11.04, 12.02, and 14.02. In addition, as a condition to 
relying upon shareholder action to establish the safe harbor protection of section 8.61(b), section 
8.63 requires notice to shareholders providing information regarding any director’s conflict of 
interest in a transaction. If the board of directors chooses, a notice of an annual meeting may 
contain references to purposes or proposals not required by statute. If a notice of an annual 
meeting refers specifically to one or more purposes, the meeting is not limited to those purposes. 
Although the corporation is not required to give notice of the purpose or purposes of an annual 
meeting unless the Act or the articles of incorporation so provide, a shareholder, in order to raise 
a matter at an annual meeting (for example, to nominate an individual for election as a director or 
to propose a resolution for adoption), may have to comply with any advance notice provisions in 
the corporation’s articles of incorporation or bylaws. Such provisions might include requirements 
that shareholder nominations for election to the board of directors or resolutions intended to be 
voted on at the annual meeting be submitted in writing and received by the corporation a 
prescribed number of days in advance of the meeting. . . . 
 
§ 7.06 Waiver of Notice 
(a) A shareholder may waive any notice required by this Act or the articles of incorporation or 

bylaws, before or after the date and time stated in the notice. The waiver must be in writing, 
be signed by the shareholder entitled to the notice, and be delivered to the corporation for 
filing by the corporation with the minutes or corporate records. 

(b) A shareholder’s attendance at a meeting: 
(1) waives objection to lack of notice or defective notice of the meeting, unless the 

shareholder at the beginning of the meeting objects to holding the meeting or transacting 
business at the meeting; and 

(2) waives objection to consideration of a particular matter at the meeting that is not within 
the purpose or purposes described in the meeting notice, unless the shareholder objects to 
considering the matter when it is presented. 

 
§ 7.07 Record Date for Meeting 
(a) The bylaws may fix or provide the manner of fixing the record date or dates for one or more 

voting groups to determine the shareholders entitled to notice of a shareholders’ meeting, to 
demand a special meeting, to vote, or to take any other action. If the bylaws do not fix or 
provide for fixing a record date, the board of directors may fix the record date. 
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(b) A record date fixed under this section may not be more than 70 days before the meeting or 
action requiring a determination of shareholders and may not be retroactive. 

(c) A determination of shareholders entitled to notice of or to vote at a shareholders’ meeting is 
effective for any adjournment of the meeting unless the board of directors fixes a new record 
date or dates, which it shall do if the meeting is adjourned to a date more than 120 days after 
the date fixed for the original meeting. 

(d) If a court orders a meeting adjourned to a date more than 120 days after the date fixed for the 
original meeting, it may provide that the original record date or dates continues in effect or it 
may fix a new record date or dates. 

(e) The record dates for a shareholders’ meeting fixed by or in the manner provided in the 
bylaws or by the board of directors shall be the record date for determining shareholders 
entitled both to notice of and to vote at the shareholders’ meeting, unless in the case of a 
record date fixed by the board of directors and to the extent not prohibited by the bylaws, the 
board, at the time it fixes the record date for shareholders entitled to notice of the meeting, 
fixes a later record date on or before the date of the meeting to determine the shareholders 
entitled to vote at the meeting. 

 
§ 7.08 Conduct of Meeting 
(a) At each meeting of shareholders, a chair shall preside. The chair shall be appointed as 

provided in the bylaws or, in the absence of such provision, by the board of directors. 
(b) The chair, unless the articles of incorporation or bylaws provide otherwise, shall determine 

the order of business and shall have the authority to establish rules for the conduct of the 
meeting. 

(c) Any rules adopted for, and the conduct of, the meeting shall be fair to shareholders. 
(d) The chair of the meeting shall announce at the meeting when the polls close for each matter 

voted upon. If no announcement is made, the polls shall be deemed to have closed upon the 
final adjournment of the meeting. After the polls close, no ballots, proxies or votes nor any 
revocations or changes to such ballots, proxies or votes may be accepted. 

 
§ 7.09 Remote Participation in Shareholders’ Meetings 
(a) Shareholders of any class or series of shares may participate in any meeting of shareholders 

by means of remote communication to the extent the board of directors authorizes such 
participation for such class or series. Participation as a shareholder by means of remote 
communication shall be subject to such guidelines and procedures as the board of directors 
adopts, and shall be in conformity with subsection § 7.09(b). 

(b) Shareholders participating in a shareholders’ meeting by means of remote communication 
shall be deemed present and may vote at such a meeting if the corporation has implemented 
reasonable measures: 
(1) to verify that each person participating remotely as a shareholder is a shareholder; and  
(2) to provide such shareholders a reasonable opportunity to participate in the meeting and to 

vote on matters submitted to the shareholders, including an opportunity to communicate, 
and to read or hear the proceedings of the meeting, substantially concurrently with such 
proceedings. 

 
Subchapter B. 

VOTING 
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§ 7.20 Shareholders’ List for Meeting 
(a) After fixing a record date for a meeting, a corporation shall prepare an alphabetical list of the 

names of all its shareholders who are entitled to notice of a shareholders’ meeting. If the 
board of directors fixes a different record date under section 7.07(e) to determine the 
shareholders entitled to vote at the meeting, a corporation also shall prepare an alphabetical 
list of the names of all its shareholders who are entitled to vote at the meeting. A list must be 
arranged by voting group (and within each voting group by class or series of shares) and 
show the address of and number of shares held by each shareholder. Nothing contained in 
this subsection shall require the corporation to include on such list the electronic mail address 
or other electronic contact information of a shareholder. 

(b) The shareholders’ list for notice shall be available for inspection by any shareholder, 
beginning two business days after notice of the meeting is given for which the list was 
prepared and continuing through the meeting, at the corporation’s principal office or at a 
place identified in the meeting notice in the city where the meeting will be held. A 
shareholders’ list for voting shall be similarly available for inspection promptly after the 
record date for voting. A shareholder, or the shareholder’s agent or attorney, is entitled on 
written demand to inspect and, subject to the requirements of section 16.02(c), to copy a list, 
during regular business hours and at the shareholder’s expense, during the period it is 
available for inspection. 

(c) The corporation shall make the list of shareholders entitled to vote available at the meeting, 
and any shareholder, or the shareholder’s agent or attorney, is entitled to inspect the list at 
any time during the meeting or any adjournment. 

(d) If the corporation refuses to allow a shareholder, or the shareholder’s agent or attorney, to 
inspect a shareholders’ list before or at the meeting (or copy a list as permitted by subsection 
§ 7.20(b)), the [name or describe court], on application of the shareholder, may summarily 
order the inspection or copying at the corporation’s expense and may postpone the meeting 
for which the list was prepared until the inspection or copying is complete. 

(e) Refusal or failure to prepare or make available the shareholders’ list does not affect the 
validity of action taken at the meeting. 

 
§ 7.21 Voting Entitlement of Shares 
(a) Except as provided in subsections (b) and (d) or unless the articles of incorporation provide 

otherwise, each outstanding share, regardless of class or series, is entitled to one vote on each 
matter voted on at a shareholders’ meeting. Only shares are entitled to vote. 

(b) Shares of a corporation are not entitled to vote if they are owned by or otherwise belong to 
the corporation directly, or indirectly through an entity of which a majority of the voting 
power is held directly or indirectly by the corporation or which is otherwise controlled by the 
corporation. 

(c) Shares held by the corporation in a fiduciary capacity for the benefit of any person are 
entitled to vote unless they are held for the benefit of, or otherwise belong to, the corporation 
directly, or indirectly through an entity of which a majority of the voting power is held 
directly or indirectly by the corporation or which is otherwise controlled by the corporation. 

(d) Redeemable shares are not entitled to vote after delivery of written notice of redemption is 
effective and a sum sufficient to redeem the shares has been deposited with a bank, trust 
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company, or other financial institution under an irrevocable obligation to pay the holders the 
redemption price on surrender of the shares. 

(e) For purposes of this section, “voting power” means the current power to vote in the election 
of directors of a corporation or to elect, select or appoint governors of another entity. 

 
§ 7.22 Proxies 
(a) A shareholder may vote the shareholder’s shares in person or by proxy. 
(b) A shareholder, or the shareholder’s agent or attorney-in-fact, may appoint a proxy to vote or 

otherwise act for the shareholder by signing an appointment form, or by an electronic 
transmission. An electronic transmission must contain or be accompanied by information 
from which the recipient can determine the date of the transmission and that the transmission 
was authorized by the sender or the sender’s agent or attorney-in-fact. 

(c) An appointment of a proxy is effective when a signed appointment form or an electronic 
transmission of the appointment is received by the inspector of election or the officer or 
agent of the corporation authorized to count votes. An appointment is valid for the term 
provided in the appointment form, and, if no term is provided, is valid for 11 months unless 
the appointment is irrevocable under subsection § 7.22(d). 

(d) An appointment of a proxy is revocable unless the appointment form or electronic 
transmission states that it is irrevocable and the appointment is coupled with an interest. 
Appointments coupled with an interest include the appointment of: 
(1) a pledgee; 
(2) a person who purchased or agreed to purchase the shares; 
(3) a creditor of the corporation who extended it credit under terms requiring the 

appointment; 
(4) an employee of the corporation whose employment contract requires the appointment; or 
(5) a party to a voting agreement created under section 7.31. 

(e) The death or incapacity of the shareholder appointing a proxy does not affect the right of the 
corporation to accept the proxy’s authority unless notice of the death or incapacity is received 
by the secretary or other officer or agent authorized to tabulate votes before the proxy 
exercises authority under the appointment. 

(f) An appointment made irrevocable under subsection § 7.22(d) is revoked when the interest 
with which it is coupled is extinguished. 

(g) Unless it otherwise provides, an appointment made irrevocable under subsection § 7.22(d) 
continues in effect after a transfer of the shares and a transferee takes subject to the 
appointment, except that a transferee for value of shares subject to an irrevocable 
appointment may revoke the appointment if the transferee did not know of its existence when 
acquiring the shares and the existence of the irrevocable appointment was not noted 
conspicuously on the certificate representing the shares or on the information statement for 
shares without certificates. 

(h) Subject to section 7.24 and to any express limitation on the proxy’s authority stated in the 
appointment form or electronic transmission, a corporation is entitled to accept the proxy’s 
vote or other action as that of the shareholder making the appointment. 

 
OFFICIAL COMMENT 

1.  Nomenclature 
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 The word “proxy” is often used ambiguously, sometimes referring to the grant of authority to 
vote, sometimes to the document granting the authority, and sometimes to the person to whom 
the authority is granted. In the Act, the word “proxy” is used only in the last sense; the terms 
“proxy appointment,” “appointment form” and “electronic transmission” are used to describe the 
document or communication appointing the proxy; and the word “appointment” is used to 
describe the grant of authority to vote. . . .  
 
2.  Duration of Appointment 
 . . . The appointment of a proxy is essentially the appointment of an agent and is revocable in 
accordance with the principles of agency law unless it is “coupled with an interest.” See section 
7.22(d). An appointment may be revoked either expressly or by implication, as when a 
shareholder later signs a second appointment form inconsistent with an earlier one, or attends the 
meeting in person and seeks to vote on the shareholder’s own behalf. 
 
 Although death or incapacity of the appointing shareholder revokes an agency appointment 
under common law principles, section 7.22(e) modifies the common law rule to provide that the 
corporation may accept the vote of the proxy until the appropriate corporate officer or agent 
receives notice of the shareholder’s death or incapacity. In view of the widespread dispersal of 
shareholders in many corporations, it is not feasible for the corporation to learn of these events 
independently of notice. On the other hand, section 7.22(e) does not affect the validity of the 
appointment or its manner of exercise as between the proxy and the personal representatives of 
the decedent or incompetent . . . . 
 
§ 7.23 Shares Held by Intermediaries and Nominees 
(a) A corporation’s board of directors may establish a procedure under which a person on whose 

behalf shares are registered in the name of an intermediary or nominee may elect to be 
treated by the corporation as the record shareholder by filing with the corporation a beneficial 
ownership certificate. The terms, conditions, and limitations of this treatment shall be 
specified in the procedure. To the extent such person is treated under such procedure as 
having rights or privileges that the record shareholder otherwise would have, the record 
shareholder shall not have those rights or privileges. 

(b) The procedure must specify: 
(1) the types of intermediaries or nominees to which it applies; 
(2) the rights or privileges that the corporation recognizes in a person with respect to whom a 

beneficial ownership certificate is filed; 
(3) the manner in which the procedure is selected which must include that the beneficial 

ownership certificate be signed or assented to by or on behalf of the record shareholder 
and the person on whose behalf the shares are held; 

(4) the information that must be provided when the procedure is selected; 
(5) the period for which selection of the procedure is effective; 
(6) requirements for notice to the corporation with respect to the arrangement; and 
(7) the form and contents of the beneficial ownership certificate. 

(c) The procedure may specify any other aspects of the rights and duties created by the filing of a 
beneficial ownership certificate. 

 
OFFICIAL COMMENT 
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 Traditionally, a corporation recognizes only the person in whose name shares are registered 
as the owner of the shares. It is a common practice for persons purchasing shares of a public 
company to hold them in “street name” through a broker-dealer or other financial institution. In 
addition, a securities depository system exists under which financial institutions deposit 
securities with the depository, whose nominee becomes the registered owner of the shares or the 
“record shareholder.” Transfers between depository participants are accomplished by book entry 
of the depository. As a result, there may be several entities interposed between the corporation 
and the beneficial owner. 
 
 The purpose of section 7.23 is to facilitate direct communication between the corporation and 
the beneficial owner by authorizing the corporation to create a procedure for bypassing the 
depository and its intermediary participants or other intermediaries and nominees. The adoption 
of this procedure is discretionary with each corporation and affirmative action by the 
corporation’s board of directors is necessary to accomplish it. The procedure is also discretionary 
with the ultimate beneficial owner, who must elect, and the intermediary or nominee who holds 
on behalf of the beneficial owner as record shareholder, who must assent to, the applicable 
procedure established by the corporation. . . . 
 
§ 7.24 Acceptance of Votes and Other Instruments 
(a) If the name signed on a vote, ballot, consent, waiver, shareholder demand, or proxy 

appointment corresponds to the name of a shareholder, the corporation, if acting in good 
faith, is entitled to accept the vote, ballot, consent, waiver, shareholder demand, or proxy 
appointment and give it effect as the act of the shareholder. 

(b) If the name signed on a vote, ballot, consent, waiver, shareholder demand, or proxy 
appointment does not correspond to the name of its shareholder, the corporation, if acting in 
good faith, is nevertheless entitled to accept the vote, ballot, consent, waiver, shareholder 
demand, or proxy appointment and give it effect as the act of the shareholder if: 
(1) the shareholder is an entity and the name signed purports to be that of an officer or agent 

of the entity; 
(2) the name signed purports to be that of an administrator, executor, guardian, or 

conservator representing the shareholder and, if the corporation requests, evidence of 
fiduciary status acceptable to the corporation has been presented with respect to the vote, 
ballot, consent, waiver, shareholder demand, or proxy appointment; 

(3) the name signed purports to be that of a receiver or trustee in bankruptcy of the 
shareholder and, if the corporation requests, evidence of this status acceptable to the 
corporation has been presented with respect to the vote, ballot, consent, waiver, 
shareholder demand, or proxy appointment; 

(4) the name signed purports to be that of a pledgee, beneficial owner, or attorney-in-fact of 
the shareholder and, if the corporation requests, evidence acceptable to the corporation of 
the signatory’s authority to sign for the shareholder has been presented with respect to the 
vote, ballot, consent, waiver, shareholder demand, or proxy appointment; or 

(5) two or more persons are the shareholder as co-tenants or fiduciaries and the name signed 
purports to be the name of at least one of the co-owners and the person signing appears to 
be acting on behalf of all the co-owners. 

(c) The corporation is entitled to reject a vote, ballot, consent, waiver, shareholder demand, or 
proxy appointment if the person authorized to accept or reject such instrument, acting in 
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good faith, has reasonable basis for doubt about the validity of the signature on it or about the 
signatory’s authority to sign for the shareholder. 

(d) Neither the corporation or any person authorized by it, nor an inspector of election appointed 
under section 7.29, that accepts or rejects a vote, ballot, consent, waiver, shareholder 
demand, or proxy appointment in good faith and in accordance with the standards of this § 
7.24 or section 7.22(b) is liable in damages to the shareholder for the consequences of the 
acceptance or rejection. 

(e) Corporate action based on the acceptance or rejection of a vote, ballot, consent, waiver, 
shareholder demand, or proxy appointment under this section is valid unless a court of 
competent jurisdiction determines otherwise. 

(f) If an inspector of election has been appointed under section 7.29, the inspector of election 
also has the authority to request information and make determinations under subsections § 
7.24(a), § 7.24(b), and (c). Any determination made by the inspector of election under those 
subsections is controlling. 

 
§ 7.25 Quorum and Voting Requirements for Voting Groups 
(a) Shares entitled to vote as a separate voting group may take action on a matter at a meeting 

only if a quorum of those shares exists with respect to that matter. Unless the articles of 
incorporation provide otherwise, shares representing a majority of the votes entitled to be 
cast on the matter by the voting group constitutes a quorum of that voting group for action on 
that matter. Whenever this Act requires a particular quorum for a specified action, the articles 
of incorporation may not provide for a lower quorum. 

(b) Once a share is represented for any purpose at a meeting, it is deemed present for quorum 
purposes for the remainder of the meeting and for any adjournment of that meeting unless a 
new record date is or must be fixed for that adjourned meeting. 

 (c) If a quorum exists, action on a matter (other than the election of directors) by a voting group 
is approved if the votes cast within the voting group favoring the action exceed the votes cast 
opposing the action, unless the articles of incorporation require a greater number of 
affirmative votes. 

(d) An amendment of the articles of incorporation adding, changing, or deleting a quorum or 
voting requirement for a voting group greater than specified in subsection § 7.25(a) or (c) is 
governed by section 7.27. 

(e) The election of directors is governed by section 7.28. 
(f) Whenever a provision of this Act provides for voting of classes or series as separate voting 

groups, the rules provided in section 10.04(c) for amendments of the articles of incorporation 
apply to that provision. 

 
§ 7.26 Action by Single and Multiple Voting Groups 
(a) If the articles of incorporation or this Act provide for voting by a single voting group on a 

matter, action on that matter is taken when voted upon by that voting group as provided in 
section 7.25. 

(b) If the articles of incorporation or this Act provide for voting by two or more voting groups on 
a matter, action on that matter is taken only when voted upon by each of those voting groups 
counted separately as provided in section 7.25. Action may be taken by different voting 
groups on a matter at different times. 
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§ 7.27 Modifying Quorum or Voting Requirements 
An amendment to the articles of incorporation that adds, changes, or deletes a quorum or voting 
requirement shall meet the same quorum requirement and be adopted by the same vote and 
voting groups required to take action under the quorum and voting requirements then in effect or 
proposed to be adopted, whichever is greater. 
 
§ 7.28 Voting for Directors; Cumulative Voting 
(a) Unless otherwise provided in the articles of incorporation, directors are elected by a plurality 

of the votes cast by the shares entitled to vote in the election at a meeting at which a quorum 
is present. 

(b) Shareholders do not have a right to cumulate their votes for directors unless the articles of 
incorporation so provide. 

(c) A statement included in the articles of incorporation that “[all] [a designated voting group of] 
shareholders are entitled to cumulate their votes for directors” (or words of similar import) 
means that the shareholders designated are entitled to multiply the number of votes they are 
entitled to cast by the number of directors for whom they are entitled to vote and cast the 
product for a single candidate or distribute the product among two or more candidates. 

(d) Shares otherwise entitled to vote cumulatively may not be voted cumulatively at a particular 
meeting unless: 
(1) the meeting notice or proxy statement accompanying the notice states conspicuously that 

cumulative voting is authorized; or 
(2) a shareholder who has the right to cumulate the shareholder’s votes gives notice to the 

corporation not less than 48 hours before the time set for the meeting of the shareholder’s 
intent to cumulate votes during the meeting, and if one shareholder gives this notice all 
other shareholders in the same voting group participating in the election are entitled to 
cumulate their votes without giving further notice. 

 
§ 7.29 Inspectors of Election 
(a) A corporation that has a class of equity securities registered pursuant to section 12 of the 

Securities Exchange Act of 1934 shall, and any other corporation may, appoint one or more 
inspectors to act at a meeting of shareholders in connection with determining voting results. 
Each inspector shall verify in writing that the inspector will faithfully execute the duties of 
inspector with strict impartiality and according to the best of the inspector’s ability. An 
inspector may be an officer or employee of the corporation. The inspectors may appoint or 
retain other persons to assist the inspectors in the performance of the duties of inspector 
under subsection § 7.29(b), and may rely on information provided by such persons and other 
persons, including those appointed to tabulate votes, unless the inspectors believe reliance is 
unwarranted. 

(b) The inspectors shall: 
(1) ascertain the number of shares outstanding and the voting power of each;  
(2) determine the shares represented at a meeting; 
(3) determine the validity of proxy appointments and ballots; 
(4) count the votes; and 
(5) make a written report of the results. 

(c) In performing their duties, the inspectors may examine (i) the proxy appointment forms and 
any other information provided in accordance with section 7.22(b), (ii) any envelope or 
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related writing submitted with those appointment forms, (iii) any ballots, (iv) any evidence or 
other information specified in section 7.24 and (v) the relevant books and records of the 
corporation relating to its shareholders and their entitlement to vote, including any securities 
position list provided by a depository clearing agency. 

(d) The inspectors also may consider other information that they believe is relevant and reliable 
for the purpose of performing any of the duties assigned to them pursuant to subsection § 
7.29(b), including for the purpose of evaluating inconsistent, incomplete or erroneous 
information and reconciling information submitted on behalf of banks, brokers, their 
nominees or similar persons that indicates more votes being cast than a proxy authorized by 
the record shareholder is entitled to cast. If the inspectors consider other information allowed 
by this subsection, they shall in their report under subsection § 7.29(b) specify the 
information considered by them, including the purpose or purposes for which the information 
was considered, the person or persons from whom they obtained the information, when the 
information was obtained, the means by which the information was obtained, and the basis 
for the inspectors’ belief that such information is relevant and reliable. 

(e) Determinations of law by the inspectors of election are subject to de novo review by a court 
in a proceeding under section 7.49 or other judicial proceeding. 

 
Subchapter C. 

VOTING TRUSTS AND AGREEMENTS 
 
§ 7.30 Voting Trusts 
(a) One or more shareholders may create a voting trust, conferring on a trustee the right to vote 

or otherwise act for them, by signing an agreement setting out the provisions of the trust 
(which may include anything consistent with its purpose) and transferring their shares to the 
trustee. When a voting trust agreement is signed, the trustee shall prepare a list of the names 
and addresses of all voting trust beneficial owners, together with the number and class of 
shares each transferred to the trust, and deliver copies of the list and agreement to the 
corporation at its principal office. 

(b) A voting trust becomes effective on the date the first shares subject to the trust are registered 
in the trustee’s name. 

(c) Limits, if any, on the duration of a voting trust shall be as set forth in the voting trust. A 
voting trust that became effective when this Act provided a 10-year limit on its duration 
remains governed by the provisions of this section concerning duration then in effect, unless 
the voting trust is amended to provide otherwise by unanimous agreement of the parties to 
the voting trust. 

 
§ 7.31 Voting Agreements 
(a) Two or more shareholders may provide for the manner in which they will vote their shares by 

signing an agreement for that purpose. A voting agreement created under this section is not 
subject to the provisions of section 7.30. 

(b) A voting agreement created under this section is specifically enforceable. 
 
§ 7.32 Shareholder Agreements 
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(a) An agreement among the shareholders of a corporation that complies with this section is 
effective among the shareholders and the corporation even though it is inconsistent with one 
or more other provisions of this Act in that it: 
(1) eliminates the board of directors or restricts the discretion or powers of the board of 

directors; 
(2) governs the authorization or making of distributions, regardless of whether they are in 

proportion to ownership of shares, subject to the limitations in section 6.40; 
(3) establishes who shall be directors or officers of the corporation, or their terms of office or 

manner of selection or removal; 
(4) governs, in general or in regard to specific matters, the exercise or division of voting 

power by or between the shareholders and directors or by or among any of them, 
including use of weighted voting rights or director proxies; 

(5) establishes the terms and conditions of any agreement for the transfer or use of property 
or the provision of services between the corporation and any shareholder, director, officer 
or employee of the corporation or among any of them; 

(6) transfers to one or more shareholders or other persons all or part of the authority to 
exercise the corporate powers or to manage the business and affairs of the corporation, 
including the resolution of any issue about which there exists a deadlock among directors 
or shareholders; 

(7) requires dissolution of the corporation at the request of one or more of the shareholders or 
upon the occurrence of a specified event or contingency; or 

(8) otherwise governs the exercise of the corporate powers or the management of the 
business and affairs of the corporation or the relationship among the shareholders, the 
directors and the corporation, or among any of them, and is not contrary to public policy. 

(b) An agreement authorized by this section shall be: 
(1) as set forth (i) in the articles of incorporation or bylaws and approved by all persons who 

are shareholders at the time of the agreement, or (ii) in a written agreement that is signed 
by all persons who are shareholders at the time of the agreement and is made known to 
the corporation; and 

(2) subject to amendment only by all persons who are shareholders at the time of the 
amendment, unless the agreement provides otherwise. 

(c) The existence of an agreement authorized by this section shall be noted conspicuously on the 
front or back of each certificate for outstanding shares or on the information statement 
required by section 6.26(b). If at the time of the agreement the corporation has shares 
outstanding represented by certificates, the corporation shall recall the outstanding 
certificates and issue substitute certificates that comply with this subsection. The failure to 
note the existence of the agreement on the certificate or information statement shall not affect 
the validity of the agreement or any action taken pursuant to it. Any purchaser of shares who, 
at the time of purchase, did not have knowledge of the existence of the agreement shall be 
entitled to rescission of the purchase. A purchaser shall be deemed to have knowledge of the 
existence of the agreement if its existence is noted on the certificate or information statement 
for the shares in compliance with this subsection and, if the shares are not represented by a 
certificate, the information statement is delivered to the purchaser at or before the time of 
purchase of the shares. An action to enforce the right of rescission authorized by this 
subsection shall be commenced within the earlier of 90 days after discovery of the existence 
of the agreement or two years after the time of purchase of the shares. 
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(d) If the agreement ceases to be effective for any reason, the board of directors may, if the 
agreement is contained or referred to in the corporation’s articles of incorporation or bylaws, 
adopt an amendment to the articles of incorporation or bylaws, without shareholder action, to 
delete the agreement and any references to it. 

(e) An agreement authorized by this section that limits the discretion or powers of the board of 
directors shall relieve the directors of, and impose upon the person or persons in whom such 
discretion or powers are vested, liability for acts or omissions imposed by law on directors to 
the extent that the discretion or powers of the directors are limited by the agreement. 

(f) The existence or performance of an agreement authorized by this section shall not be a ground 
for imposing personal liability on any shareholder for the acts or debts of the corporation 
even if the agreement or its performance treats the corporation as if it were a partnership or 
results in failure to observe the corporate formalities otherwise applicable to the matters 
governed by the agreement. 

(g) Incorporators or subscribers for shares may act as shareholders with respect to an agreement 
authorized by this section if no shares have been issued when the agreement is made. 

(h) Limits, if any, on the duration of an agreement authorized by this section must be set forth in 
the agreement. An agreement that became effective when this Act provided for a 10-year 
limit on duration of shareholder agreements, unless the agreement provided otherwise, 
remains governed by the provisions of this section concerning duration then in effect. 

 
Subchapter D. 

DERIVATIVE PROCEEDINGS 
 
§ 7.40 Subchapter Definitions In this subchapter: 
 “Derivative proceeding” means a civil suit in the right of a domestic corporation or, to the 
extent provided in section 7.47, in the right of a foreign corporation. 
 “Shareholder” means a record shareholder, a beneficial shareholder, and an unrestricted 
voting trust beneficial owner. 
 
§ 7.41 Standing 
A shareholder may not commence or maintain a derivative proceeding unless the shareholder  

(i) was a shareholder of the corporation at the time of the act or omission complained of or 
became a shareholder through transfer by operation of law from one who was a shareholder 
at that time and  
(ii) fairly and adequately represents the interests of the corporation in enforcing the right of 
the corporation. 

 
§ 7.42 Demand 
No shareholder may commence a derivative proceeding until (i) a written demand has been made 
upon the corporation to take suitable action and (ii) 90 days have expired from the date delivery 
of the demand was made unless the shareholder has earlier been notified that the demand has 
been rejected by the corporation or unless irreparable injury to the corporation would result by 
waiting for the expiration of the 90-day period. 
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 Section 7.42 requires a written demand for two reasons. First, even though no director may 
be “qualified” (see section 1.43), the demand will give the corporation the opportunity to re- 
examine the act complained of in the light of a potential lawsuit and take corrective action. 
Second, the provision eliminates the time and expense of litigating whether demand is required. 
Requiring a demand in all cases does not impose an onerous burden given the relatively short 
waiting period and that this period may be shortened if irreparable injury to the corporation 
would result by waiting for the expiration of the 90-day period. 
 
1. Form of Demand 
 Section 7.42 specifies only that the demand shall be in writing. Detailed pleading is not 
required given that the corporation can contact the shareholder for clarification if there are any 
questions, and cases have noted that a demand which sets forth the facts concerning share 
ownership and is sufficiently specific should apprise the corporation of the action sought to be 
taken and the grounds for that action so that the demand can be evaluated. 
 
2. Upon Whom Demand Should Be Made 
 To ensure that the demand reaches the appropriate person for review, it should be addressed 
to the board of directors, chief executive officer, or secretary at the corporation’s principal office. 
In most cases the board of directors will be the appropriate body to review the demand but there 
may be instances, such as a decision to sue a third party for an injury to the corporation, in which 
the taking of, or refusal to take, action would fall within the authority of an officer of the 
corporation. . . .  
 
4. Response by the Corporation 
 There is no obligation on the part of the corporation to respond to the demand. However, if 
the corporation, after receiving the demand, decides to institute litigation or, after a derivative 
proceeding has commenced, decides to assume control of the litigation, the shareholder’s right to 
commence or control the proceeding normally ends unless it can be shown that the corporation 
will not adequately pursue the matter. 
 
§ 7.43 Stay of Proceedings 
If the corporation commences an inquiry into the allegations made in the demand or complaint, 
the court may stay any derivative proceeding for such period as the court deems appropriate. 
 
§ 7.44 Dismissal 
(a) A derivative proceeding shall be dismissed by the court on motion by the corporation if one 

of the groups specified in subsection § 7.44(b) or subsection § 7.44(e) has determined in 
good faith, after conducting a reasonable inquiry upon which its conclusions are based, that 
the maintenance of the derivative proceeding is not in the best interests of the corporation. 

(b) Unless a panel is appointed pursuant to subsection § 7.44(e), the determination in subsection 
§ 7.44(a) shall be made by: 
(1) a majority vote of qualified directors present at a meeting of the board of directors if the 

qualified directors constitute a quorum; or 
(2) a majority vote of a committee consisting of two or more qualified directors appointed by 

majority vote of qualified directors present at a meeting of the board of directors, 
regardless of whether such qualified directors constitute a quorum. 
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(c) If a derivative proceeding is commenced after a determination has been made rejecting a 
demand by a shareholder, the complaint shall allege with particularity facts establishing 
either (1) that a majority of the board of directors did not consist of qualified directors at the 
time the determination was made or (2) that the requirements of subsection § 7.44(a) have 
not been met. 

(d) If a majority of the board of directors consisted of qualified directors at the time the 
determination was made, the plaintiff shall have the burden of proving that the requirements 
of subsection § 7.44(a) have not been met; if not, the corporation shall have the burden of 
proving that the requirements of subsection § 7.44(a) have been met. 

(e) Upon motion by the corporation, the court may appoint a panel of one or more individuals to 
make a determination whether the maintenance of the derivative proceeding is in the best 
interests of the corporation. In such case, the plaintiff shall have the burden of proving that 
the requirements of subsection § 7.44(a) have not been met. 
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 The procedures set forth in section 7.44 are not intended to be exclusive. Discretion is left 
with the courts to determine when a derivative action should be dismissed under circumstances 
other than those set forth in section 7.44. For example, as noted in the comment to section 7.42, 
there may be instances where a decision to commence an action falls within the authority of an 
officer of the corporation, depending upon the amount of the claim and the identity of the 
potential defendants. 
 
1. The Persons Making the Determination and Timing 
 The determination under section 7.44(b) that the maintenance of the proceeding is not in the 
best interests of the corporation can be made before commencement of the derivative action in 
response to a demand or after commencement of the action upon examination of the allegations 
of the complaint. Section 7.44(b) allows the determination to be made by “qualified directors” as 
defined in section 1.43. These provisions parallel the mechanics for authorizing an officer’s 
pursuit of a business opportunity pursuant to a provision in the articles of incorporation (section 
2.02(b)(6)), for determining entitlement to indemnification (section 8.55), for authorizing 
directors’ conflicting interest transactions (section 8.62), and for renunciation of the 
corporation’s interests in a business opportunity (section 8.70). Section 7.44(e) provides for the 
appointment of a panel only upon motion by the corporation. This would not, however, prevent 
the court on its own initiative from appointing a special master if permitted under applicable 
state rules of procedure. 
 
 This panel procedure may be desirable in a number of circumstances, particularly if there are 
no qualified directors available. In addition, even if there are qualified directors, they may not be 
in a position to conduct the inquiry. 
 
2. Standards to Be Applied 
 Section 7.44(a) contemplates that the court will examine the “good faith” of the persons 
making the determination. Both the determination and the inquiry in section 7.44(a) must be 
made in “good faith.” section 7.44(a) does not authorize the court to review the reasonableness 
of the determination to reject a demand or seek a dismissal. The “good faith” standard, which is 
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also found in section 8.30 (general standards of conduct for directors) and § 8.51 (authority to 
indemnify), is a subjective one, meaning “honestly or in an honest manner.” 
 
 The word “inquiry”—rather than “investigation”—has been used to make it clear that the 
scope of the inquiry will depend upon the issues raised and the knowledge of the group making 
the determination with respect to those issues. In some cases, the issues may be within the 
knowledge of the group so that extensive additional investigation is not necessary. In other cases, 
the group may need to engage counsel and possibly other professionals to conduct an 
investigation and assist the group in its evaluation of the issues. 
 
 The phrase “upon which its conclusions are based” requires that the conclusions follow 
logically from the inquiry. The burden of convincing the court about this issue lies with 
whichever party has the burden under section 7.44(d). This phrase does not require the persons 
making the determination to prepare a written report that sets forth their determination and its 
bases, as circumstances will vary as to the need for such a report. 
 
 Section 7.44 is not intended to modify the general standards of conduct for directors set forth 
in section 8.30 but rather to make those standards more explicit in the derivative proceeding 
context. In this regard, the qualified directors making the determination would be entitled to rely 
on information and reports from other persons in accordance with section 8.30. 
 
§ 7.45 Discontinuance or Settlement 
A derivative proceeding may not be discontinued or settled without the court’s approval. If the 
court determines that a proposed discontinuance or settlement will substantially affect the 
interests of the corporation’s shareholders or a class or series of shareholders, the court shall 
direct that notice be given to the shareholders affected. 
 
§ 7.46 Payment of Expenses 
On termination of the derivative proceeding the court may: 

(1) order the corporation to pay the plaintiff’s expenses incurred in the proceeding if it finds 
that the proceeding has resulted in a substantial benefit to the corporation; 

(2) order the plaintiff to pay any defendant’s expenses incurred in defending the proceeding 
if it finds that the proceeding was commenced or maintained without reasonable cause or 
for an improper purpose; or 

(3) order a party to pay an opposing party’s expenses incurred because of the filing of a 
pleading, motion or other paper, if it finds that the pleading, motion or other paper (i) was 
not well grounded in fact, after reasonable inquiry, or warranted by existing law or a 
good faith argument for the extension, modification or reversal of existing law or (ii) was 
interposed for an improper purpose, such as to harass or cause unnecessary delay or 
needless increase in the cost of litigation. 

 
§ 7.47 Applicability to Foreign Corporations 
In any derivative proceeding in the right of a foreign corporation, the matters covered by this 
subchapter shall be governed by the laws of the jurisdiction of incorporation of the foreign 
corporation except for sections 7.43, 7.45, and 7.46. 
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Subchapter E. 
JUDICIAL PROCEEDINGS 

 
§ 7.48 Shareholder Action to Appoint a Custodian or Receiver 
(a) The [name or describe court] may appoint one or more persons to be custodians, or, if the 

corporation is insolvent, to be receivers, of and for a corporation in a proceeding by a 
shareholder where it is established that: 
(1) the directors are deadlocked in the management of the corporate affairs, the shareholders 

are unable to break the deadlock, and irreparable injury to the corporation is threatened or 
being suffered; or 

(2) the directors or those in control of the corporation are acting fraudulently and irreparable 
injury to the corporation is threatened or being suffered. 

(b) The court: 
(1) may issue injunctions, appoint a temporary custodian or temporary receiver with all the 

powers and duties the court directs, take other action to preserve the corporate assets 
wherever located, and carry on the business of the corporation until a full hearing is held; 

(2) shall hold a full hearing, after notifying all parties to the proceeding and any interested 
persons designated by the court, before appointing a custodian or receiver; and 

(3) has jurisdiction over the corporation and all of its property, wherever located. 
(c) The court may appoint an individual or domestic or foreign corporation (registered to do 

business in this state) as a custodian or receiver and may require the custodian or receiver to 
post bond, with or without sureties, in an amount the court directs. 

(d) The court shall describe the powers and duties of the custodian or receiver in its appointing 
order, which may be amended from time to time. Among other powers: 
(1) a custodian may exercise all of the powers of the corporation, through or in place of its 

board of directors, to the extent necessary to manage the business and affairs of the 
corporation; and 

(2) a receiver  
(i) may dispose of all or any part of the assets of the corporation wherever located, at a 

public or private sale, if authorized by the court; and  
(ii) may sue and defend in the receiver’s own name as receiver in all courts of this state. 

(e) The court during a custodianship may redesignate the custodian a receiver, and during a 
receivership may redesignate the receiver a custodian, if doing so is in the best interests of 
the corporation. 

(f) The court from time to time during the custodianship or receivership may order compensation 
paid and expense disbursements or reimbursements made to the custodian or receiver from 
the assets of the corporation or proceeds from the sale of its assets. 

(g) In this section, “shareholder” means a record shareholder, a beneficial shareholder, and an 
unrestricted voting trust beneficial owner. 

 
§ 7.49 Judicial Determination of Corporate Offices and Review of Elections and 
Shareholder Votes 
(a) Upon application of or in a proceeding commenced by a person specified in subsection (b), 

the [name or describe court] may determine: 
(1) the result or validity of the election, appointment, removal or resignation of a director or 

officer of the corporation; 
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(2) the right of an individual to hold the office of director or officer of the corporation; 
(3) the result or validity of any vote by the shareholders of the corporation; 
(4) the right of a director to membership on a committee of the board of directors; and 
(5) the right of a person to nominate or an individual to be nominated as a candidate for 

election or appointment as a director of the corporation, and any right under a bylaw 
adopted pursuant to section 2.06(c) or any comparable right under any provision of the 
articles of incorporation, contract, or applicable law. 

(b) An application or proceeding pursuant to subsection (a) of this section may be filed or 
commenced by any of the following persons: 
(1) the corporation; 
(2) any record shareholder, beneficial shareholder or unrestricted voting trust beneficial 

owner of the corporation; 
(3) a director of the corporation, an individual claiming the office of director, or a director 

whose membership on a committee of the board of directors is contested, in each case 
who is seeking a determination of his or her right to such office or membership;  

(4) an officer of the corporation or an individual claiming to be an officer of the corporation, 
in each case who is seeking a determination of his or her right to such office; and 

(5) a person claiming a right covered by subsection (a)(5) and who is seeking a determination 
of such right. 

(c) In connection with any application or proceeding under subsection (a), the following shall be 
named as defendants, unless such person made the application or commenced the 
proceeding: 
(1) the corporation; 
(2) any individual whose right to office or membership on a committee of the board of 

directors is contested; 
(3) any individual claiming the office or membership at issue; and 
(4) any person claiming a right covered by subsection (a)(5) that is at issue. 

(d) In connection with any application or proceeding under subsection (a) service of process may 
be made upon each of the persons specified in subsection (c) either by: 
(1) service of process on the corporation addressed to such person in any manner provided by 

statute of this state or by rule of the applicable court for service on the corporation; or 
(2) service of process on the person in any manner provided by statute of this state or by rule 

of the applicable court. 
(e) When service of process is made upon a person other than the corporation by service upon 

the corporation pursuant to subsection (d)(1), the plaintiff and the corporation or its 
registered agent shall promptly provide written notice of such service, together with copies of 
all process and the application or complaint, to the person at the person’s last known 
residence or business address, or as permitted by statute of this state or by rule of the 
applicable court. 

(f) In connection with any application or proceeding under subsection (a), the court shall dispose 
of the application or proceeding on an expedited basis and also may: 
(1) order such additional or further notice as the court deems proper under the circumstances; 
(2) order that additional persons be joined as parties to the proceeding if the court determines 

that such joinder is necessary for a just adjudication of matters before the court; 
(3) order an election or meeting be held in accordance with the provisions of section 7.03(b) 

or otherwise; 
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(4) appoint a master to conduct an election or meeting; 
(5) enter temporary, preliminary or permanent injunctive relief; 
(6) resolve solely for the purpose of this proceeding any legal or factual issues necessary for 

the resolution of any of the matters specified in subsection (a), including the right and 
power of persons claiming to own shares to vote at any meeting of the shareholders; and 

(7) order such other relief as the court determines is equitable, just and proper. 
(g) It is not necessary to make shareholders a party to a proceeding or application pursuant to this 

section unless the shareholder is a required defendant under subsection (c)(4), relief is sought 
against the shareholder individually, or the court orders joinder pursuant to subsection (f)(2). 

(h) Nothing in this section limits, restricts, or abolishes the subject matter jurisdiction or powers 
of the court as existed before the enactment of this section, and an application or proceeding 
pursuant to this section is not the exclusive remedy or proceeding available with respect to 
the matters specified in subsection (a). 

 
CHAPTER 8 

Directors and Officers 
 

Subchapter A. 
BOARD OF DIRECTORS 

 
§ 8.01 Requirement for and Functions of Board of Directors 
(a) Except as may be provided in an agreement authorized under section 7.32, each corporation 

shall have a board of directors. 
(b) Except as may be provided in an agreement authorized under section 7.32, and subject to any 

limitation in the articles of incorporation permitted by section 2.02(b), all corporate powers 
shall be exercised by or under the authority of the board of directors, and the business and 
affairs of the corporation shall be managed by or under the direction, and subject to the 
oversight, of the board of directors. 

 
OFFICIAL COMMENT 

 . . . Section 8.01(b) often is considered to constitute the heart of the governance provisions of 
the Act. Giving the board of directors the power, and the responsibility, to oversee and direct the 
business of the corporation permits separation of ownership of the corporation from control of its 
oversight and direction. The Act’s broad grant of authority and responsibility to the board of 
directors constitutes the rejection of the concept that the directors, having been elected by the 
shareholders, merely serve as agents to implement the will of the shareholders. See section 8.30. 
 
 Section 8.01(b), in providing for corporate powers to be exercised under the direction of the 
board of directors, allows the board of directors to delegate to appropriate officers, employees or 
agents of the corporation authority to exercise powers and perform functions not required by law 
to be exercised or performed by the board of directors itself. Although such delegation does not 
relieve the board of directors from its responsibility to oversee the business and affairs of the 
corporation, directors are not personally responsible for actions or omissions of officers, 
employees, or agents of the corporation so long as the directors have relied reasonably and in 
good faith upon these officers, employees, or agents. See sections 8.30 and 8.31 and their 
Official Comments. . . .  
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§ 8.02 Qualifications of Directors 
(a) The articles of incorporation or bylaws may prescribe qualifications for directors or for 

nominees for directors. Qualifications must be reasonable as applied to the corporation and 
be lawful. 

(b) A requirement that is based on a past, prospective, or current action, or expression of opinion, 
by a nominee or director that could limit the ability of a nominee or director to discharge his 
or her duties as a director is not a permissible qualification under this section. 
Notwithstanding the foregoing, qualifications may include not being or having been subject 
to specified criminal, civil, or regulatory sanctions or not having been removed as a director 
by judicial action or for cause. 

(c) A director need not be a resident of this state or a shareholder unless the articles of 
incorporation or bylaws so prescribe. 

(d) A qualification for nomination for director prescribed before a person’s nomination shall 
apply to such person at the time of nomination. A qualification for nomination for director 
prescribed after a person’s nomination shall not apply to such person with respect to such 
nomination. 

(e) A qualification for director prescribed before a director has been elected or appointed may 
apply only at the time an individual becomes a director or may apply during a director’s 
term. A qualification prescribed after a director has been elected or appointed shall not apply 
to that director before the end of that director’s term. 

 
§ 8.03 Number and Election of Directors 
(a) A board of directors shall consist of one or more individuals, with the number specified in or 

fixed in accordance with the articles of incorporation or bylaws. 
(b) The number of directors may be increased or decreased from time to time by amendment to, 

or in the manner provided in, the articles of incorporation or bylaws. 
(c) Directors are elected at the first annual shareholders’ meeting and at each annual 

shareholders’ meeting thereafter unless elected by written consent in lieu of an annual 
meeting as permitted by section 7.04 or unless their terms are staggered under section 8.06. 

 
§ 8.04 Election of Directors by Certain Classes or Series of Shares 
If the articles of incorporation or action by the board of directors pursuant to section 6.02 
authorize dividing the shares into classes or series, the articles of incorporation may also 
authorize the election of all or a specified number of directors by the holders of one or more 
authorized classes or series of shares. A class or series (or multiple classes or series) of shares 
entitled to elect one or more directors is a separate voting group for purposes of the election of 
directors. 
 

OFFICIAL COMMENT 
 Provisions allowing separate classes or series of shares each to elect a specified number of 
directors are often used in corporations to effect an agreed upon allocation of control, for 
example, to ensure representation on the board of directors by particular shareholders by issuing 
to those shareholders a class or series of shares entitled to elect one or more directors. Each class 
or series (or multiple classes or series) entitled to elect separately one or more directors 
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constitutes a separate voting group for this purpose, and the quorum and voting requirements 
must be separately met by each voting group as provided in sections 7.25, 7.26 and 7.28. 
 
§ 8.05 Terms of Directors Generally 
(a) The terms of the initial directors of a corporation expire at the first shareholders’ meeting at 

which directors are elected. 
(b) The terms of all other directors expire at the next, or if their terms are staggered in 

accordance with section 8.06, at the applicable second or third, annual shareholders’ meeting 
following their election, except to the extent (i) provided in section 10.22 if a bylaw electing 
to be governed by that section is in effect, or (ii) a shorter term is specified in the articles of 
incorporation in the event of a director nominee failing to receive a specified vote for 
election. 

(c) A decrease in the number of directors does not shorten an incumbent director’s term. 
(d) The term of a director elected to fill a vacancy expires at the next shareholders’ meeting at 

which directors are elected. 
(e) Except to the extent otherwise provided in the articles of incorporation or under section 10.22 

if a bylaw electing to be governed by that section is in effect, despite the expiration of a 
director’s term, the director continues to serve until the director’s successor is elected and 
qualifies or there is a decrease in the number of directors. 

 
§ 8.06 Staggered Terms for Directors 
The articles of incorporation may provide for staggering the terms of directors by dividing the 
total number of directors into two or three groups, with each group containing half or one-third 
of the total, as near as may be practicable. In that event, the terms of directors in the first group 
expire at the first annual shareholders’ meeting after their election, the terms of the second group 
expire at the second annual shareholders’ meeting after their election, and the terms of the third 
group, if any, expire at the third annual shareholders’ meeting after their election. At each annual 
shareholders’ meeting held thereafter, directors shall be elected for a term of two years or three 
years, as the case may be, to succeed those whose terms expire. 
 
§ 8.07 Resignation of Directors 
(a) A director may resign at any time by delivering a written notice of resignation to the board of 

directors or its chair, or to the secretary. 
(b) A resignation is effective as provided in section 1.41(i) unless the resignation provides for a 

delayed effectiveness, including effectiveness determined upon a future event or events. A 
resignation that is conditioned upon failing to receive a specified vote for election as a 
director may provide that it is irrevocable. 

 
§ 8.08 Removal of Directors by Shareholders 
(a) The shareholders may remove one or more directors with or without cause unless the articles 

of incorporation provide that directors may be removed only for cause. 
(b) If a director is elected by a voting group of shareholders, only the shareholders of that voting 

group may participate in the vote to remove that director. 
(c) A director may be removed if the number of votes cast to remove exceeds the number of 

votes cast not to remove the director, except to the extent the articles of incorporation or 
bylaws require a greater number; provided that if cumulative voting is authorized, a director 
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may not be removed if, in the case of a meeting, the number of votes sufficient to elect the 
director under cumulative voting is voted against removal and, if action is taken by less than 
unanimous written consent, voting shareholders entitled to the number of votes sufficient to 
elect the director under cumulative voting do not consent to the removal. 

(d) A director may be removed by the shareholders only at a meeting called for the purpose of 
removing the director and the meeting notice must state that removal of the director is a 
purpose of the meeting. 

 
§ 8.09 Removal of Directors by Judicial Proceeding 
(a) The [name or describe court] may remove a director from office or may order other relief, 

including barring the director from reelection for a period prescribed by the court, in a 
proceeding commenced by or in the right of the corporation if the court finds that (i) the 
director engaged in fraudulent conduct with respect to the corporation or its shareholders, 
grossly abused the position of director, or intentionally inflicted harm on the corporation; and 
(ii) considering the director’s course of conduct and the inadequacy of other available 
remedies, removal or such other relief would be in the best interest of the corporation. 

(b) A shareholder proceeding on behalf of the corporation under subsection § 8.09(a) shall 
comply with all of the requirements of subchapter 7D, except clause (i) of section 7.41. 

 
OFFICIAL COMMENT 

 . . .  Judicial removal might be the most appropriate remedy if shareholder removal under 
section 8.08 is impracticable because of situations such as the following: 
 
•   The director charged with serious misconduct personally owns or controls sufficient shares to 

block removal. 
•   The director was elected by voting group or cumulative voting, and the shareholders with 

voting power to prevent removal will exercise that power despite the director’s serious 
misconduct and without regard to what the court deems to be the best interest of the 
corporation. 

•   A shareholders’ meeting to consider removal under section 8.08 will entail considerable  
expense and a period of delay that will be contrary to the corporation’s best interest. 

 
§ 8.10 Vacancy on Board of Directors 
(a) Unless the articles of incorporation provide otherwise, if a vacancy occurs on a board of 

directors, including a vacancy resulting from an increase in the number of directors: 
(1) the shareholders may fill the vacancy; 
(2) the board of directors may fill the vacancy; or 
(3) if the directors remaining in office are less than a quorum, they may fill the vacancy by 

the affirmative vote of a majority of all the directors remaining in office. 
(b) If the vacant office was held by a director elected by a voting group of shareholders, only the 

holders of shares of that voting group are entitled to vote to fill the vacancy if it is filled by 
the shareholders, and only the remaining directors elected by that voting group, even if less 
than a quorum, are entitled to fill the vacancy if it is filled by the directors. 

(c) A vacancy that will occur at a specific later date (by reason of a resignation effective at a later 
date under section 8.07(b) or otherwise) may be filled before the vacancy occurs but the new 
director may not take office until the vacancy occurs. 
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§ 8.11 Compensation of Directors 
Unless the articles of incorporation or bylaws provide otherwise, the board of directors may fix 
the compensation of directors. 
 

Subchapter B. 
MEETINGS AND ACTION OF THE BOARD 

 
§ 8.20 Meetings 
(a) The board of directors may hold regular or special meetings in or out of this state. 
(b) Unless restricted by the articles of incorporation or bylaws, any or all directors may 

participate in any meeting of the board of directors through the use of any means of 
communication by which all directors participating may simultaneously hear each other 
during the meeting. A director participating in a meeting by this means is deemed to be 
present in person at the meeting. 

 
§ 8.21 Action Without Meeting 
(a) Except to the extent that the articles of incorporation or bylaws require that action by the 

board of directors be taken at a meeting, action required or permitted by this Act to be taken 
by the board of directors may be taken without a meeting if each director signs a consent 
describing the action to be taken and delivers it to the corporation. 

(b) Action taken under this section is the act of the board of directors when one or more consents 
signed by all the directors are delivered to the corporation. The consent may specify a later 
time as the time at which the action taken is to be effective. A director’s consent may be 
withdrawn by a revocation signed by the director and delivered to the corporation before 
delivery to the corporation of unrevoked written consents signed by all the directors. 

(c) A consent signed under this section has the effect of action taken at a meeting of the board of 
directors and may be described as such in any document. 

 
§ 8.22 Notice of Meeting 
(a) Unless the articles of incorporation or bylaws provide otherwise, regular meetings of the 

board of directors may be held without notice of the date, time, place, or purpose of the 
meeting. 

(b) Unless the articles of incorporation or bylaws provide for a longer or shorter period, special 
meetings of the board of directors shall be preceded by at least two days’ notice of the date, 
time, and place of the meeting. The notice need not describe the purpose of the special 
meeting unless required by the articles of incorporation or bylaws. 

 
§ 8.23 Waiver of Notice 
(a) A director may waive any notice required by this Act, the articles of incorporation or the 

bylaws before or after the date and time stated in the notice. Except as provided by 
subsection § 8.23(b), the waiver must be in writing, signed by the director entitled to the 
notice and delivered to the corporation for filing by the corporation with the minutes or 
corporate records. 

(b) A director’s attendance at or participation in a meeting waives any required notice to the 
director of the meeting unless the director at the beginning of the meeting (or promptly upon 
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arrival) objects to holding the meeting or transacting business at the meeting and does not 
after objecting vote for or assent to action taken at the meeting. 

 
§ 8.24 Quorum and Voting 
(a) Unless the articles of incorporation or bylaws provide for a greater or lesser number or unless 

otherwise expressly provided in this Act, a quorum of a board of directors consists of a 
majority of the number of directors specified in or fixed in accordance with the articles of 
incorporation or bylaws. 

(b) The quorum of the board of directors specified in or fixed in accordance with the articles of 
incorporation or bylaws may not consist of less than one-third of the specified or fixed 
number of directors. 

(c) If a quorum is present when a vote is taken, the affirmative vote of a majority of directors 
present is the act of the board of directors unless the articles of incorporation or bylaws 
require the vote of a greater number of directors or unless otherwise expressly provided in 
this Act. 

(d) A director who is present at a meeting of the board of directors or a committee when 
corporate action is taken is deemed to have assented to the action taken unless: (i) the 
director objects at the beginning of the meeting (or promptly upon arrival) to holding it or 
transacting business at the meeting; (ii) the dissent or abstention from the action taken is 
entered in the minutes of the meeting; or (iii) the director delivers written notice of the 
director’s dissent or abstention to the presiding officer of the meeting before its adjournment 
or to the corporation immediately after adjournment of the meeting. The right of dissent or 
abstention is not available to a director who votes in favor of the action taken. 

 
OFFICIAL COMMENT 

. . . The phrase “when the vote is taken” in section 8.24(c) is designed to make clear that the 
board of directors may act only when a quorum is present. If directors leave during the course of 
a meeting, the board of directors may not act after the number of directors present is reduced to 
less than a quorum. 
 
 If a director who is present at a meeting wishes to object or abstain with respect to action 
taken by the board of directors or a committee, that director must make his or her position clear 
in one of the ways described in section 8.24(d). If objection is made in the form of a written 
dissent under clause (iii) of section 8.24(d), it may be transmitted by any form of delivery 
authorized by the definition of that term in section 1.40, including electronic transmission, if 
authorized by section 1.41. Section 8.24(d) serves the important purpose of bringing the position 
of the dissenting director clearly to the attention of the other directors. The provision that a 
director who is present is deemed to have assented unless an objection is noted also prevents a 
director from later seeking to avoid responsibility because of unexpressed doubts about the 
wisdom of the action taken. 
 
 Section 8.24(d) applies only to directors who are present at the meeting. Directors who are 
not present are not deemed to have assented to any action taken at the meeting in their absence. 
 
§ 8.25 Committees of the Board 
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(a) Unless this Act, the articles of incorporation or the bylaws provide otherwise, a board of 
directors may establish one or more board committees composed exclusively of one or more 
directors to perform functions of the board of directors. 

(b) The establishment of a board committee and appointment of members to it shall be approved 
by the greater of (i) a majority of all the directors in office when the action is taken or (ii) the 
number of directors required by the articles of incorporation or bylaws to take action under 
section 8.24, unless, in either case, this Act or the articles of incorporation provide otherwise. 

(c) Sections 8.20 through 8.24 apply to board committees and their members. 
(d) A board committee may exercise the powers of the board of directors under section 8.01, to 

the extent specified by the board of directors or in the articles of incorporation or bylaws, 
except that a board committee may not: 
(1) authorize or approve distributions, except according to a formula or method, or within 

limits, prescribed by the board of directors; 
(2) approve or propose to shareholders action that this Act requires be approved by 

shareholders; 
(3) fill vacancies on the board of directors or, subject to subsection § 8.25(e), on any board 

committees; or 
(4) adopt, amend, or repeal bylaws. 

(e) The board of directors may appoint one or more directors as alternate members of any board 
committee to replace any absent or disqualified member during the member’s absence or 
disqualification. If the articles of incorporation, the bylaws, or the resolution creating the 
board committee so provide, the member or members present at any board committee 
meeting and not disqualified from voting may, by unanimous action, appoint another director 
to act in place of an absent or disqualified member during that member’s absence or 
disqualification. 

 
OFFICIAL COMMENT 

 Section 8.25 deals only with board committees authorized to perform functions of the board 
of directors. The board of directors or management, independently of section 8.25, may establish 
non-board committees composed in whole or in part of directors, employees, or others to address 
matters in ways that do not constitute performing functions required to be performed by the 
board of directors under section 8.01, including acting in an advisory capacity. 
 
 Under section 8.25(a), except as otherwise provided by the Act, the articles of incorporation 
or the bylaws, a board committee may consist of a single director. This accommodates situations 
in which only one director may be present or available to make a decision on short notice, as 
well as situations in which it is unnecessary or inconvenient to have more than one member on a 
board committee or where only one board member is disinterested or independent with respect to 
a matter. Various other sections of the Act require the participation or approval of at least two 
qualified directors in order for the decision of the board or committee to have effect. (For the 
definition of “qualified director,” see section 1.43.) These include a determination that 
maintenance of a derivative suit is not in the corporation’s best interests (section § 7.44(b)(2)), a 
determination that indemnification is permissible (section 8.55(b)(1)), an approval of a director’s 
conflicting interest transaction (section 8.62(a)), and disclaimer of the corporation’s interest in a 
business opportunity (section 8.70(a)). . . . 
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§ 8.26 Submission of Matters for Shareholder Vote 
A corporation may agree to submit a matter to a vote of its shareholders even if, after approving 
the matter, the board of directors determines it no longer recommends the matter. 
 

Subchapter C. 
DIRECTORS 

 
§ 8.30 Standards of Conduct for Directors 
(a) Each member of the board of directors, when discharging the duties of a director, shall act: (i) 

in good faith, and (ii) in a manner the director reasonably believes to be in the best interests 
of the corporation. 

(b) The members of the board of directors or a board committee, when becoming informed in 
connection with their decision-making function or devoting attention to their oversight 
function, shall discharge their duties with the care that a person in a like position would 
reasonably believe appropriate under similar circumstances. 

(c) In discharging board or board committee duties, a director shall disclose, or cause to be 
disclosed, to the other board or committee members information not already known by them 
but known by the director to be material to the discharge of their decision-making or 
oversight functions, except that disclosure is not required to the extent that the director 
reasonably believes that doing so would violate a duty imposed under law, a legally 
enforceable obligation of confidentiality, or a professional ethics rule. 

(d) In discharging board or board committee duties, a director who does not have knowledge that 
makes reliance unwarranted is entitled to rely on the performance by any of the persons 
specified in subsection (f)(1) or subsection (f)(3) to whom the board may have delegated, 
formally or informally by course of conduct, the authority or duty to perform one or more of 
the board’s functions that are delegable under applicable law. 

(e) In discharging board or board committee duties, a director who does not have knowledge that 
makes reliance unwarranted is entitled to rely on information, opinions, reports, or 
statements, including financial statements and other financial data, prepared or presented by 
any of the persons specified in subsection (f). 

(f) A director is entitled to rely, in accordance with subsection (d) or (e), on: 
(1) one or more officers or employees of the corporation whom the director reasonably 

believes to be reliable and competent in the functions performed or the information, 
opinions, reports or statements provided; 

(2) legal counsel, public accountants, or other persons retained by the corporation as to 
matters involving skills or expertise the director reasonably believes are matters (i) within 
the particular person’s professional or expert competence, or (ii) as to which the 
particular person merits confidence; or 

(3) a board committee of which the director is not a member if the director reasonably 
believes the committee merits confidence. 

 
OFFICIAL COMMENT 

 Section 8.30 sets standards of conduct for directors that focus on the manner in which 
directors make their decisions, not the correctness of the decisions made. Section 8.30 should be 
read in light of the basic role of directors set forth in section 8.01(b), which provides that the 
“business and affairs of a corporation shall be managed by or under the direction and subject to 
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the oversight of the board of directors,” as supplemented by various provisions of the Act 
assigning specific powers or responsibilities to the board. The standards of conduct for directors 
established by section 8.30 are analogous to those generally articulated by courts in evaluating 
director conduct, often referred to as the duties of care and loyalty. 
 
 Section 8.30 addresses standards of conduct—the level of performance expected of directors 
undertaking the role and responsibilities of the office of director. The section does not address 
the liability of a director, although exposure to liability may result from a failure to honor the 
standards of conduct required to be observed. The issue of director liability is addressed in 
sections 8.31 and 8.32. Section 8.30 does, however, play an important role in evaluating a 
director’s conduct and the effectiveness of board action. It has relevance in assessing, under 
section 8.31, the reasonableness of a director’s belief. Similarly, it has relevance in assessing a 
director’s timely attention to appropriate inquiry when particular facts and circumstances of 
significant concern materialize. It also serves as a frame of reference for determining, under 
section 8.32(a), liability for an unlawful distribution. Finally, section 8.30 compliance may 
influence a court’s analysis where injunctive relief against a transaction is being sought. 
Directors act both individually and collectively as a board in performing their functions and 
discharging their duties. Section 8.30 addresses actions in both capacities. 
 
1. Section 8.30(a) 
 
 . . . Two of the phrases used in section 8.30(a) deserve further comment: 
 

•  The phrase “reasonably believes” is both subjective and objective in character. Its first 
level of analysis is geared to what the particular director, acting in good faith, actually 
believes—not what objective analysis would lead another director (in a like position and 
acting in similar circumstances) to conclude. The second level of analysis is focused 
specifically on “reasonably.” Although a director has wide discretion in gathering 
information and reaching conclusions, whether a director’s belief is reasonable (i.e., 
could—not would—a reasonable person in a like position and acting in similar 
circumstances, taking into account that director’s knowledge and experience, have 
arrived at that belief) ultimately involves an overview that is objective in character. 

 
•  The phrase “best interests of the corporation” is key to an understanding of a director’s 

duties. The term “corporation” is a surrogate for the business enterprise as well as a frame 
of reference encompassing the shareholder body. In determining the corporation’s “best 
interests,” the director has wide discretion in deciding how to weigh near-term 
opportunities versus long-term benefits as well as in making judgments where the 
interests of various groups of shareholders or other corporate constituencies may differ. 

 
 Section 8.30 operates as a “baseline” principle governing director conduct in circumstances 
uncomplicated by self-interest. The Act recognizes, however, that directors’ personal interests 
may not always align with the corporation’s best interests and provides procedures by which 
situations and transactions involving conflicts of interest can be processed. See subchapter D 
(derivative proceedings) of chapter 7 and subchapters E (indemnification and advance for 
expenses), F (directors’ conflicting interest transactions), and G (business opportunities) of this 
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chapter 8. Those procedures generally contemplate that the interested director will provide 
appropriate disclosure and will not be involved in taking action on the matter giving rise to the 
conflict of interest. . . .  
 
7. Application to Officers 
 Section 8.30 generally deals only with directors. Section 8.42 and its Official Comment 
explain the extent to which the principles set forth in section 8.30 apply to officers. 
 
§ 8.31 Standards of Liability for Directors 
(a) A director shall not be liable to the corporation or its shareholders for any decision to take or 

not to take action, or any failure to take any action, as a director, unless the party asserting 
liability in a proceeding establishes that: 
(1) no defense interposed by the director based on  

(i) any provision in the articles of incorporation authorized by section 2.02(b)(4) or by 
section 2.02(b)(6),  

(ii) the protection afforded by section 8.61 (for action taken in compliance with section 
8.62 or section 8.63), or  

(iii) the protection afforded by section 8.70, precludes liability; and 
(2) the challenged conduct consisted or was the result of:  

(i) action not in good faith; or 
(ii) a decision 

(A) which the director did not reasonably believe to be in the best interests of the 
corporation, or 

(B) as to which the director was not informed to an extent the director reasonably 
believed appropriate in the circumstances; or 

(iii) a lack of objectivity due to the director’s familial, financial or business relationship 
with, or a lack of independence due to the director’s domination or control by, 
another person having a material interest in the challenged conduct, 
(A) which relationship or which domination or control could reasonably be expected 

to have affected the director’s judgment respecting the challenged conduct in a 
manner adverse to the corporation, and 

(B) after a reasonable expectation to such effect has been established, the director 
shall not have established that the challenged conduct was reasonably believed by 
the director to be in the best interests of the corporation; or 

(iv) a sustained failure of the director to devote attention to ongoing oversight of the 
business and affairs of the corporation, or a failure to devote timely attention, by 
making (or causing to be made) appropriate inquiry, when particular facts and 
circumstances of significant concern materialize that would alert a reasonably 
attentive director to the need for such inquiry; or 

(v) receipt of a financial benefit to which the director was not entitled or any other breach 
of the director’s duties to deal fairly with the corporation and its shareholders that is 
actionable under applicable law. 

(b) The party seeking to hold the director liable: 
(1) for money damages, shall also have the burden of establishing that: 

(i) harm to the corporation or its shareholders has been suffered, and 
(ii) the harm suffered was proximately caused by the director’s challenged conduct; or 
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(2) for other money payment under a legal remedy, such as compensation for the 
unauthorized use of corporate assets, shall also have whatever persuasion burden may be 
called for to establish that the payment sought is appropriate in the circumstances; or 

(3) for other money payment under an equitable remedy, such as profit recovery by or 
disgorgement to the corporation, shall also have whatever persuasion burden may be 
called for to establish that the equitable remedy sought is appropriate in the 
circumstances. 

(c) Nothing contained in this section shall (i) in any instance where fairness is at issue, such as 
consideration of the fairness of a transaction to the corporation under section 8.61(b)(3), alter 
the burden of proving the fact or lack of fairness otherwise applicable, (ii) alter the fact or 
lack of liability of a director under another section of this Act, such as the provisions 
governing the consequences of an unlawful distribution under section 8.32 or a transactional 
interest under section 8.61, or (iii) affect any rights to which the corporation or a shareholder 
may be entitled under another statute of this state or the United States. 

 
OFFICIAL COMMENT 

 Boards of directors and corporate managers make numerous decisions that involve the 
balancing of risks and benefits for the enterprise. Although some decisions turn out to have been 
unwise or the result of a mistake of judgment, it is not reasonable to impose liability for an 
informed decision made in good faith which with the benefit of hindsight turns out to be wrong 
or unwise. Therefore, as a general rule, a director is not exposed to personal liability for injury or 
damage caused by an unwise decision and conduct conforming with the standards of section 8.30 
will almost always be protected regardless of the end result. Moreover, the fact that a director’s 
performance fails to meet the standards of section 8.30 does not in itself establish personal 
liability for damages that the corporation or its shareholders may have suffered as a consequence. 
Nevertheless, a director can be held liable for misfeasance or nonfeasance in performing his or 
her duties. Section 8.31 sets forth the standards of liability of directors as distinct from the 
standards of conduct set forth in section 8.30. 
 
 Courts have developed the broad common law concept of the business judgment rule. 
Although formulations vary, in basic principle, a board of directors generally enjoys a 
presumption of sound business judgment and its decisions will not be disturbed by a court 
substituting its own notions of what is or is not sound business judgment if the board’s decisions 
can be attributed to any rational business purpose. It is also presumed that, in making a business 
decision, directors act in good faith, on an informed basis, and in the honest belief that the action 
taken is in the best interests of the corporation. The elements of the business judgment rule and 
the circumstances for its application continue to be developed and refined by courts. 
Accordingly, it would not be desirable to freeze the concept in a statute. Thus, section 8.31 does 
not codify the business judgment rule as a whole, although certain of its principal elements, 
relating to personal liability issues, are reflected in section § 8.31(a)(2). . . .  
 
1. Section 8.31(a) 
. . .  
 
 B. SECTION 8.31(A)(2)(I)—GOOD FAITH 
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 It is a basic standard under section 8.31(a)(2)(i) that a director’s conduct in performing his or 
her duties be in good faith. If a director’s conduct can be successfully challenged pursuant to 
other clauses of section 8.31(a)(2), there is a substantial likelihood that the conduct in question 
will also present an issue of good faith implicating section 8.31(a)(a)(2)(i). Similarly, if section 
8.31(a)(2) included only subsection § 8.31(a)(2)(i), much of the conduct with which the other 
clauses are concerned could still be considered under that subsection, on the basis that such 
conduct evidenced the director’s lack of good faith. Where conduct has not been found deficient 
on other grounds, decision-making outside the bounds of reasonable judgment can give rise to an 
inference of bad faith. That form of conduct, sometimes characterized as “reckless indifference” 
or “deliberate disregard,” giving rise to an inference of bad faith can also raise a question 
whether the director could have reasonably believed that the best interests of the corporation 
would be served. These issues could arise, for example, in approval of conflicting interest 
transactions. See the Official Comment to section 8.61. 
 
 C. SECTION 8.31(A)(2)(II)—REASONABLE BELIEF 
 Liability under section 8.31(a)(2)(ii) turns on a director’s reasonable belief with respect to the 
nature of his or her decision and the degree to which he or she has become informed. In each 
case, the director must have an actual subjective belief and, so long as it is his or her honest and 
good faith belief, a director has wide discretion. There is also an objective element to be met, in 
that the director’s belief must also be reasonable. The inquiry is similar to that in section 
8.30(a)—could a reasonable person in a like position and acting in similar circumstances have 
arrived at that belief? In the rare case where a decision respecting the corporation’s best interests 
is so removed from the realm of reason (e.g., corporate waste), or a belief as to the sufficiency of 
the director’s preparation to make an informed judgment is so unreasonable as to fall outside the 
permissible bounds of sound discretion (e.g., if the director has undertaken no preparation and is 
completely uninformed), the director’s judgment will not be sustained. 
 
 D. SECTION 8.31(A)(2)(III)—LACK OF OBJECTIVITY OR INDEPENDENCE 
 If the matter at issue involves a director’s transactional interest, such as a “director’s 
conflicting interest transaction” in which a “related person” is involved (see section 8.60), it will 
be governed by section 8.61; otherwise, a lack of objectivity due to a relationship’s influence on 
the director’s judgment will be evaluated, in the context of the pending challenge of director 
conduct, under section 8.31. If the matter at issue involves lack of independence, the proof of 
domination or control and its influence on the director’s judgment will typically entail different 
(and perhaps more convincing) evidence than what may be involved in a lack of objectivity case. 
The variables are manifold, and the facts must be sorted out and weighed on a case-by-case 
basis. For example, the closeness or nature of the relationship with the person allegedly exerting 
influence on the director could be a factor. If the director is required under section 
8.31(a)(a)(2)(iii)(B) to establish that the action taken by him or her was reasonably believed to be 
in the best interests of the corporation, the inquiry will involve the elements of actual subjective 
belief and objective reasonableness similar to those found in section 8.31(a)(2)(ii) and section 
8.30(a). 
 
 To call into question the director’s objectivity or independence on the basis of a person’s 
relationship with, or exertion of dominance over, the director, the person must have a material 
interest in the challenged conduct. In the typical case, analysis of another’s interest would first 
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consider the materiality of the transaction or conduct at issue—in most cases, any transaction or 
other action involving the attention of the board of directors or a board committee will cross the 
materiality threshold, but not always—and would then consider the materiality of that person’s 
interest in the matter. The possibility that a director’s judgment would be adversely affected by 
another’s interest in a transaction or conduct that is not material, or another’s immaterial interest 
in a transaction or conduct, is sufficiently remote that it should not be made subject to judicial 
review. 
 
 In situations where there may be a lack of objectivity, domination, a conflict of interest or 
divided loyalty, or even where there may be grounds for the issue to be raised, the better course 
to follow where board or committee action is required is usually for the director to disclose the 
facts and circumstances posing the possible issue, and then to withdraw from the meeting (or, in 
the alternative, to abstain from the deliberations and voting). The board members free of any 
possible taint may then take appropriate action as contemplated by section 8.30 (or section 8.61 
if applicable). If this course is followed, the director’s conduct respecting the matter in question 
should be beyond challenge. 
 
 E. SECTION 8.31(A)(2)(IV)—FAILURE TO DEVOTE ATTENTION 
 The director’s role involves two fundamental components: the decision-making function and 
the oversight function. In contrast with the decision-making function, which generally involves 
action taken at a point in time, the oversight function under section 8.01(b) involves ongoing 
monitoring of the corporation’s business and affairs over a period of time. Although the facts 
will be outcome-determinative, deficient conduct involving a sustained failure to exercise 
oversight—where found actionable—has typically been characterized by the courts in terms of 
abdication and continued neglect by a director to devote attention, not a brief distraction or 
temporary interruption. Also embedded in the oversight function is the need to inquire when 
suspicions are aroused. This need to inquire is not a component of ongoing oversight, and does 
not entail proactive vigilance, but arises under section 8.31(a)(2)(iv) when, and only when, 
particular facts and circumstances of material concern (e.g., evidence of embezzlement at a high 
level or the discovery of significant inventory shortages) surface. . . . 
 
§ 8.32 Directors’ Liability for Unlawful Distributions 
(a) A director who votes for or assents to a distribution in excess of what may be authorized and 

made pursuant to section 6.40(a) or 14.09(a) is personally liable to the corporation for the 
amount of the distribution that exceeds what could have been distributed without violating 
section 6.40(a) or § 14.09(a) if the party asserting liability establishes that when taking the 
action the director did not comply with section 8.30. 

(b) A director held liable under subsection § 8.32(a) for an unlawful distribution is entitled to: 
(1) contribution from every other director who could be held liable under subsection § 

8.32(a) for the unlawful distribution; and 
(2) recoupment from each shareholder of the pro-rata portion of the amount of the unlawful 

distribution the shareholder accepted, knowing the distribution was made in violation of 
section 6.40(a) or § 14.09(a). 

(c) A proceeding to enforce: 
(1) the liability of a director under subsection § 8.32(a) is barred unless it is commenced 

within two years after the date  



 382 Back to Top Back to the Summary of Contents 

(i) on which the effect of the distribution was measured under section 6.40(e) or (g),  
(ii) as of which the violation of section 6.40(a) occurred as the consequence of disregard 

of a restriction in the articles of incorporation, or  
(iii) on which the distribution of assets to shareholders under section 14.09(a) was made; 

or 
(2) contribution or recoupment under subsection § 8.32(b) is barred unless it is commenced 

within one year after the liability of the claimant has been finally adjudicated under 
subsection § 8.32(a). 

 
Subchapter D. 

OFFICERS 
 
§ 8.40 Officers 
(a) A corporation has the officers described in its bylaws or appointed by the board of directors 

in accordance with the bylaws. 
(b) The board of directors may elect individuals to fill one or more offices of the corporation. An 

officer may appoint one or more officers if authorized by the bylaws or the board of 
directors. 

(c) The bylaws or the board of directors shall assign to an officer responsibility for maintaining 
and authenticating the records of the corporation required to be kept under section 16.01(a). 

(d) The same individual may simultaneously hold more than one office in a corporation. 
 

OFFICIAL COMMENT 
 Section 8.40 permits every corporation to designate the officers it will have. No particular 
officers are required. 
 
 The board of directors, as well as duly authorized officers, employees or agents, may also 
appoint other agents for the corporation. In addition, a board of directors has the intrinsic power 
to organize its own internal affairs, including designating officers of the board. 
 
 The officer who has the responsibility to maintain the minutes and authenticate the corporate 
records referred to in section 16.01(a) is referred to as the “secretary” of the corporation 
throughout the Act. See section 1.40. The person so designated has authority to bind the 
corporation by that officer’s authentication under this section. This assignment of authority, 
traditionally vested in the corporate “secretary,” allows third persons to rely on authenticated 
records without inquiry as to their truth or accuracy. 
 
§ 8.41 Functions of Officers 
Each officer has the authority and shall perform the functions set forth in the bylaws or, to the 
extent consistent with the bylaws, the functions prescribed by the board of directors or by 
direction of an officer authorized by the board of directors to prescribe the functions of other 
officers. 
 
§ 8.42 Standards of Conduct for Officers 
(a) An officer, when performing in such capacity, has the duty to act:  

(1) in good faith; 
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(2) with the care that a person in a like position would reasonably exercise under similar 
circumstances; and 

(3) in a manner the officer reasonably believes to be in the best interests of the corporation. 
(b) The duty of an officer includes the obligation: 

(1) to inform the superior officer to whom, or the board of directors or the board committee 
to which, the officer reports of information about the affairs of the corporation known to 
the officer, within the scope of the officer’s functions, and known to the officer to be 
material to such superior officer, board or committee; and 

(2) to inform his or her superior officer, or another appropriate person within the corporation, 
or the board of directors, or a board committee, of any actual or probable material 
violation of law involving the corporation or material breach of duty to the corporation by 
an officer, employee, or agent of the corporation, that the officer believes has occurred or 
is likely to occur. 

(c) In discharging his or her duties, an officer who does not have knowledge that makes reliance 
unwarranted is entitled to rely on: 
(1) the performance of properly delegated responsibilities by one or more employees of the 

corporation whom the officer reasonably believes to be reliable and competent in 
performing the responsibilities delegated; or 

(2) information, opinions, reports or statements, including financial statements and other 
financial data, prepared or presented by one or more employees of the corporation whom 
the officer reasonably believes to be reliable and competent in the matters presented or by 
legal counsel, public accountants, or other persons retained by the corporation as to 
matters involving skills or expertise the officer reasonably believes are matters  
(i) within the particular person’s professional or expert competence or  
(ii) as to which the particular person merits confidence. 

(d) An officer shall not be liable to the corporation or its shareholders for any decision to take or 
not to take action, or any failure to take any action, as an officer, if the duties of the office are 
performed in compliance with this section. Whether an officer who does not comply with this 
section shall have liability will depend in such instance on applicable law, including those 
principles of section 8.31 that have relevance. 

 
§ 8.43 Resignation and Removal of Officers 
(a) An officer may resign at any time by delivering a written notice to the board of directors, or 

its chair, or to the appointing officer or the secretary. A resignation is effective as provided in 
section 1.41(i) unless the notice provides for a delayed effectiveness, including effectiveness 
determined upon a future event or events. If effectiveness of a resignation is stated to be 
delayed and the board of directors or the appointing officer accepts the delay, the board of 
directors or the appointing officer may fill the pending vacancy before the delayed 
effectiveness but the new officer may not take office until the vacancy occurs. 

(b) An officer may be removed at any time with or without cause by  
(i) the board of directors;  
(ii) the appointing officer, unless the bylaws or the board of directors provide otherwise; or  
(iii) any other officer if authorized by the bylaws or the board of directors. 

(c) In this section, “appointing officer” means the officer (including any successor to that officer) 
who appointed the officer resigning or being removed. 
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§ 8.44 Contract Rights of Officers 
(a) The election or appointment of an officer does not itself create contract rights. 
(b) An officer’s removal does not affect the officer’s contract rights, if any, with the corporation. 

An officer’s resignation does not affect the corporation’s contract rights, if any, with the 
officer. 

 
 
 

Subchapter E. 
INDEMNIFICATION AND ADVANCE FOR EXPENSES INTRODUCTORY 

COMMENT 
 
§ 8.50 Subchapter Definitions In this subchapter: 
 “Corporation” includes any domestic or foreign predecessor entity of a corporation in a 
merger. 
 “Director” or “officer” means an individual who is or was a director or officer, respectively, 
of a corporation or who, while a director or officer of the corporation, is or was serving at the 
corporation’s request as a director, officer, manager, partner, trustee, employee, or agent of 
another entity or employee benefit plan. A director or officer is considered to be serving an 
employee benefit plan at the corporation’s request if the individual’s duties to the corporation 
also impose duties on, or otherwise involve services by, the individual to the plan or to 
participants in or beneficiaries of the plan. “Director” or “officer” includes, unless the context 
requires otherwise, the estate or personal representative of a director or officer. 
 “Liability” means the obligation to pay a judgment, settlement, penalty, fine (including an 
excise tax assessed with respect to an employee benefit plan), or expenses incurred with respect 
to a proceeding. 
 “Official capacity” means: (i) when used with respect to a director, the office of director in a 
corporation; and (ii) when used with respect to an officer, as contemplated in section 8.56, the 
office in a corporation held by the officer. “Official capacity” does not include service for any 
other domestic or foreign corporation or any joint venture, trust, employee benefit plan, or other 
entity. 
 “Party” means an individual who was, is, or is threatened to be made, a defendant or 
respondent in a proceeding. 
 “Proceeding” means any threatened, pending, or completed action, suit, or proceeding, 
whether civil, criminal, administrative, arbitrative, or investigative and whether formal or 
informal. 
 
§ 8.51 Permissible Indemnification 
(a) Except as otherwise provided in this section, a corporation may indemnify an individual who 

is a party to a proceeding because the individual is a director against liability incurred in the 
proceeding if: 
(1) (i) the director conducted himself or herself in good faith; and 
 (ii) the director reasonably believed: 

(A) in the case of conduct in an official capacity, that his or her conduct was in the 
best interests of the corporation; and 
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(B) in all other cases, that his or her conduct was at least not opposed to the best 
interests of the corporation; and 

(iii) in the case of any criminal proceeding, the director had no reasonable cause to 
believe his or her conduct was unlawful; or 

(2) the director engaged in conduct for which broader indemnification has been made 
permissible or obligatory under a provision of the articles of incorporation (as authorized 
by section 2.02(b)(5))) 

(b) A director’s conduct with respect to an employee benefit plan for a purpose the director 
reasonably believed to be in the interests of the participants in, and the beneficiaries of, the 
plan is conduct that satisfies the requirement of subsection (a)(1)(ii)(B). 

(c) The termination of a proceeding by judgment, order, settlement, or conviction, or upon a plea 
of nolo contendere or its equivalent, is not, of itself, determinative that the director did not 
meet the relevant standard of conduct described in this section. 

(d) Unless ordered by a court under section 8.54(a)(3), a corporation may not indemnify a 
director: 
(1) in connection with a proceeding by or in the right of the corporation, except for expenses 

incurred in connection with the proceeding if it is determined that the director has met the 
relevant standard of conduct under subsection § 8.51(a); or 

(2) in connection with any proceeding with respect to conduct for which the director was 
adjudged liable on the basis of receiving a financial benefit to which he or she was not 
entitled, regardless of whether it involved action in the director’s official capacity. 

 
§ 8.52 Mandatory Indemnification 
A corporation shall indemnify a director who was wholly successful, on the merits or otherwise, 
in the defense of any proceeding to which the director was a party because he or she was a 
director of the corporation against expenses incurred by the director in connection with the 
proceeding. 
 

OFFICIAL COMMENT 
 . . . Although the standard “on the merits or otherwise” may result in an occasional defendant 
becoming entitled to indemnification because of procedural defenses not related to the merits, 
e.g., the statute of limitations or disqualification of the plaintiff, it is unreasonable to require a 
defendant with a valid procedural defense to undergo a possibly prolonged and expensive trial on 
the merits to establish eligibility for mandatory indemnification. 
 
§ 8.53 Advance for Expenses 
(a) A corporation may, before final disposition of a proceeding, advance funds to pay for or 

reimburse expenses incurred in connection with the proceeding by an individual who is a 
party to the proceeding because that individual is a director if the director delivers to the 
corporation a signed written undertaking of the director to repay any funds advanced if (i) the 
director is not entitled to mandatory indemnification under section 8.52 and (ii) it is 
ultimately determined under section 8.54 or section 8.55 that the director is not entitled to 
indemnification. 

(b) The undertaking required by subsection § 8.53(a) must be an unlimited general obligation of 
the director but need not be secured and may be accepted without reference to the financial 
ability of the director to make repayment. 
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(c) Authorizations under this section shall be made: 
(1) by the board of directors: 

(i) if there are two or more qualified directors, by a majority vote of all the qualified 
directors (a majority of whom shall for such purpose constitute a quorum) or by a 
majority of the members of a committee consisting solely of two or more qualified 
directors appointed by such a vote; or 

(ii) if there are fewer than two qualified directors, by the vote necessary for action by the 
board of directors in accordance with section 8.24(c), in which authorization directors 
who are not qualified directors may participate; or 

(2) by the shareholders, but shares owned by or voted under the control of a director who at 
the time is not a qualified director may not be voted on the authorization. 

 
§ 8.54 Court-Ordered Indemnification and Advance for Expenses 
(a) A director who is a party to a proceeding because he or she is a director may apply for 

indemnification or an advance for expenses to the court conducting the proceeding or to 
another court of competent jurisdiction. After receipt of an application and after giving any 
notice it considers necessary, the court shall: 
(1) order indemnification if the court determines that the director is entitled to mandatory 

indemnification under section 8.52; 
(2) order indemnification or advance for expenses if the court determines that the director is 

entitled to indemnification or advance for expenses pursuant to a provision authorized by 
section 8.58(a); or 

(3) order indemnification or advance for expenses if the court determines, in view of all the 
relevant circumstances, that it is fair and reasonable (i) to indemnify the director, or (ii) to 
advance expenses to the director, even if, in the case of (i) or (ii), he or she has not met 
the relevant standard of conduct set forth in section 8.51(a), failed to comply with section 
8.53 or was adjudged liable in a proceeding referred to in section § 8.51(d)(1) or (d)(2), 
but if the director was adjudged so liable indemnification shall be limited to expenses 
incurred in connection with the proceeding. 

(b) If the court determines that the director is entitled to indemnification under subsection § 
8.54(a)(1) or to indemnification or advance for expenses under subsection § 8.54(a)(2), it 
shall also order the corporation to pay the director’s expenses incurred in connection with 
obtaining court-ordered indemnification or advance for expenses. If the court determines that 
the director is entitled to indemnification or advance for expenses under subsection § 
8.54(a)(3), it may also order the corporation to pay the director’s expenses to obtain court- 
ordered indemnification or advance for expenses. 

 
§ 8.55 Determination and Authorization of Indemnification 
(a) A corporation may not indemnify a director under section 8.51 unless authorized for a 

specific proceeding after a determination has been made that indemnification is permissible 
because the director has met the relevant standard of conduct set forth in section 8.51. 

(b) The determination shall be made: 
(1) if there are two or more qualified directors, by the board of directors by a majority vote of 

all the qualified directors (a majority of whom shall for such purpose constitute a 
quorum), or by a majority of the members of a committee of two or more qualified 
directors appointed by such a vote; 
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(2) by special legal counsel: 
(i) selected in the manner prescribed in subsection § 8.55(b)(1); or 
(ii) if there are fewer than two qualified directors, selected by the board of directors (in 

which selection directors who are not qualified directors may participate); or 
(3) by the shareholders, but shares owned by or voted under the control of a director who at 

the time is not a qualified director may not be voted on the determination. 
(c) Authorization of indemnification shall be made in the same manner as the determination that 

indemnification is permissible except that if there are fewer than two qualified directors, or if 
the determination is made by special legal counsel, authorization of indemnification shall be 
made by those entitled to select special legal counsel under subsection § 8.55(b)(2)(i). 

 
§ 8.56 Indemnification of Officers 
(a) A corporation may indemnify and advance expenses under this subchapter to an officer who 

is a party to a proceeding because he or she is an officer 
(1) to the same extent as a director; and 
(2) if he or she is an officer but not a director, to such further extent as may be provided by 

the articles of incorporation or the bylaws, or by a resolution adopted or a contract 
approved by the board of directors or shareholders, except for 
(i) liability in connection with a proceeding by or in the right of the corporation other 

than for expenses incurred in connection with the proceeding, or  
(ii) liability arising out of conduct that constitutes 

(A) receipt by the officer of a financial benefit to which he or she is not entitled,  
(B) an intentional infliction of harm on the corporation or the shareholders, or  
(C) an intentional violation of criminal law. 

(b) Subsection (a)(2) shall apply to an officer who is also a director if he or she is made a party to 
the proceeding based on an act or omission solely as an officer. 

(c) An officer who is not a director is entitled to mandatory indemnification under section 8.52, 
and may apply to a court under section 8.54 for indemnification or an advance for expenses, 
in each case to the same extent to which a director may be entitled to indemnification or 
advance for expenses under those sections. 

 
§ 8.57 Insurance 
A corporation may purchase and maintain insurance on behalf of an individual who is a director 
or officer of the corporation, or who, while a director or officer of the corporation, serves at the 
corporation’s request as a director, officer, partner, trustee, employee, or agent of another 
domestic or foreign corporation or a joint venture, trust, employee benefit plan, or other entity, 
against liability asserted against or incurred by the individual in that capacity or arising from the 
individual’s status as a director or officer, regardless of whether the corporation would have 
power to indemnify or advance expenses to the individual against the same liability under this 
subchapter. 
 

OFFICIAL COMMENT 
 In authorizing a corporation to purchase and maintain insurance on behalf of directors and 
officers, section 8.57 sets no limits on the type of insurance which a corporation may maintain or 
the type of persons who are covered. Insurance is not limited to claims against which a 
corporation is entitled to indemnify under this subchapter. . . . On the other hand, policies 
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typically do not cover uninsurable matters, such as actions involving dishonesty, self-dealing, 
bad faith, knowing violations of the securities laws, or other willful misconduct. 
 
 Although section 8.57 does not include employees and agents for the reasons stated in the 
Official Comment to section 8.58, the corporation has the power under section 3.02 to purchase 
and maintain insurance on their behalf. This power is confirmed in section 8.58(f). 
 
§ 8.58 Variation by Corporate Action; Application of Subchapter 
(a) A corporation may, by a provision in its articles of incorporation or bylaws or in a resolution 

adopted or a contract approved by the board of directors or shareholders, obligate itself in 
advance of the act or omission giving rise to a proceeding to provide indemnification in 
accordance with section 8.51 or advance funds to pay for or reimburse expenses in 
accordance with section 8.538.53(c). Any such obligatory provision shall be deemed to 
satisfy the requirements for authorization referred to in section § 8.53(c) and in section § 
8.55(c). Any such provision that obligates the corporation to provide indemnification to the 
fullest extent permitted by law shall be deemed to obligate the corporation to advance funds 
to pay for or reimburse expenses in accordance with section 8.53 to the fullest extent 
permitted by law, unless the provision expressly provides otherwise. 

(b) A right of indemnification or to advances for expenses created by this subchapter or under 
subsection § 8.58(a) and in effect at the time of an act or omission shall not be eliminated or 
impaired with respect to such act or omission by an amendment of the articles of 
incorporation or bylaws or a resolution of the board of directors or shareholders, adopted 
after the occurrence of such act or omission, unless, in the case of a right created under 
subsection § 8.58(a), the provision creating such right and in effect at the time of such act or 
omission explicitly authorizes such elimination or impairment after such act or omission has 
occurred. 

(c) Any provision pursuant to subsection § 8.58(a) shall not obligate the corporation to 
indemnify or advance expenses to a director of a predecessor of the corporation, pertaining to 
conduct with respect to the predecessor, unless otherwise expressly provided. Any provision 
for indemnification or advance for expenses in the articles of incorporation or bylaws, or a 
resolution of the board of directors or shareholders of a predecessor of the corporation in a 
merger or in a contract to which the predecessor is a party, existing at the time the merger 
takes effect, shall be governed by section 11.07(a)(4). 

(d) Subject to subsection § 8.58(b), a corporation may, by a provision in its articles of 
incorporation, limit any of the rights to indemnification or advance for expenses created by 
or pursuant to this subchapter. 

(e) This subchapter does not limit a corporation’s power to pay or reimburse expenses incurred 
by a director or an officer in connection with appearing as a witness in a proceeding at a time 
when he or she is not a party. 

(f) This subchapter does not limit a corporation’s power to indemnify, advance expenses to or 
provide or maintain insurance on behalf of an employee or agent. 

 
OFFICIAL COMMENT 

 . . . Subchapter E does not regulate the power of the corporation to indemnify or advance 
expenses to employees and agents. That subject is governed by the law of agency and related 
principles and frequently by contractual arrangements between the corporation and the employee 
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or agent. Section 8.58(f) makes clear that, although indemnification, advance for expenses, and 
insurance for employees and agents are beyond the scope of subchapter E, the elaboration in 
subchapter E of standards and procedures for indemnification, expense advance, and insurance 
for directors and officers is not in any way intended to cast doubt on the power of the corporation 
to indemnify or advance expenses to or purchase and maintain insurance for employees and 
agents under section 3.02 or otherwise. 
 
§ 8.59 Exclusivity of Subchapter 
A corporation may provide indemnification or advance expenses to a director or an officer only 
as permitted by this subchapter. 
 

Subchapter F. 
DIRECTOR’S CONFLICTING INTEREST TRANSACTIONS INTRODUCTORY 

COMMENT 
 

INTRODUCTORY COMMENT 
. . .  
 
3. Nontransactional Situations Involving Interest Conflicts 
 
 A. CORPORATE OR BUSINESS OPPORTUNITY 
 Subchapter F does not apply by its terms to corporate or business opportunities because no 
transaction between the corporation and the director is involved in the taking of an opportunity. 
However, subchapter 8G provides, in effect, that the safe harbor procedures of section 8.62 or § 
8.63 may be employed, at the interested director’s election, to protect the taking of a business 
opportunity that might be challenged under the corporate opportunity doctrine. Also, section 
2.02(b)(6) permits a corporation to include in its articles of incorporation a provision that limits 
or eliminates the duty to present a business opportunity to the corporation. 
 
 B. OTHER SITUATIONS 
 Many other kinds of situations can give rise to divergent economic interests between a 
director and the corporation. For example, a director’s personal financial interests can be affected 
by a nontransactional policy decision of the board of directors, such as where it decides to 
establish a divisional headquarters in the director’s small hometown. In other situations, simple 
inaction by a board might work to a director’s personal advantage, or a flow of ongoing business 
relationships between a director and the corporation may, without centering upon any discrete 
“transaction,” raise questions of possible favoritism, unfair dealing, or undue influence. If a 
director decides to engage in business activity that directly competes with the corporation’s own 
business, the economic interest in that competing activity ordinarily will conflict with the best 
interests of the corporation and put in issue the breach of the director’s duties to the corporation. 
Basic conflicts and improprieties can also arise out of a director’s personal appropriation of 
corporate assets or improper use of corporate proprietary or inside information. . . .  
 
 
§ 8.60 Subchapter Definitions 
In this subchapter: 
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 “Control” (including the term “controlled by”) means (i) having the power, directly or 
indirectly, to elect or remove a majority of the members of the board of directors or other 
governing body of an entity, whether through the ownership of voting shares or interests, by 
contract, or otherwise, or (ii) being subject to a majority of the risk of loss from the entity’s 
activities or entitled to receive a majority of the entity’s residual returns. 
 “Director’s conflicting interest transaction” means a transaction effected or proposed to be 
effected by the corporation (or by an entity controlled by the corporation) 

(i) to which, at the relevant time, the director is a party; 
(ii) respecting which, at the relevant time, the director had knowledge and a material 

financial interest known to the director; or 
(iii) respecting which, at the relevant time, the director knew that a related person was a party 

or had a material financial interest. 
 “Fair to the corporation” means, for purposes of section § 8.61(b)(3), that the transaction as a 
whole was beneficial to the corporation, taking into appropriate account whether it was (i) fair in 
terms of the director’s dealings with the corporation, and (ii) comparable to what might have 
been obtainable in an arm’s length transaction, given the consideration paid or received by the 
corporation. 
 “Material financial interest” means a financial interest in a transaction that would reasonably 
be expected to impair the objectivity of the director’s judgment when participating in action on 
the authorization of the transaction. 
 “Related person” means: 

(iv) the individual’s spouse; 
(v) a child, stepchild, grandchild, parent, step parent, grandparent, sibling, step sibling, half 

sibling, aunt, uncle, niece or nephew (or spouse of any such person) of the individual or 
of the individual’s spouse; 

(vi) a natural person living in the same home as the individual; 
(vii)an entity (other than the corporation or an entity controlled by the corporation) 
controlled by the individual or any person specified above in this definition; 
(viii) a domestic or foreign (A) business or nonprofit corporation (other than the corporation 

or an entity controlled by the corporation) of which the individual is a director, (B) 
unincorporated entity of which the individual is a general partner or a member of the 
governing body, or (C) individual, trust or estate for whom or of which the individual is a 
trustee, guardian, personal representative or like fiduciary; or 

(ix) a person that is, or an entity that is controlled by, an employer of the individual. 
 “Relevant time” means (i) the time at which directors’ action respecting the transaction is 
taken in compliance with section 8.62, or (ii) if the transaction is not brought before the board of 
directors (or a committee) for action under section 8.62, at the time the corporation (or an entity 
controlled by the corporation) becomes legally obligated to consummate the transaction. 
 “Required disclosure” means disclosure of (i) the existence and nature of the director’s 
conflicting interest, and (ii) all facts known to the director respecting the subject matter of the 
transaction that a director free of such conflicting interest would reasonably believe to be 
material in deciding whether to proceed with the transaction. 
 
§ 8.61 Judicial Action 
(a) A transaction effected or proposed to be effected by the corporation (or by an entity 

controlled by the corporation) may not be the subject of equitable relief, or give rise to an 
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award of damages or other sanctions against a director of the corporation, in a proceeding by 
a shareholder or by or in the right of the corporation, on the ground that the director has an 
interest respecting the transaction, if it is not a director’s conflicting interest transaction. 

(b) A director’s conflicting interest transaction may not be the subject of equitable relief, or give 
rise to an award of damages or other sanctions against a director of the corporation, in a 
proceeding by a shareholder or by or in the right of the corporation, on the ground that the 
director has an interest respecting the transaction, if: 
(1) directors’ action respecting the transaction was taken in compliance with section 8.62 at 

any time; or 
(2) shareholders’ action respecting the transaction was taken in compliance with section 8.63 

at any time; or 
(3) the transaction, judged according to the circumstances at the relevant time, is established 

to have been fair to the corporation. 
 

OFFICIAL COMMENT 
. . .  
 
Note on Directors’ Compensation 
 
 Although directors’ fees and other forms of director compensation are typically set by the 
board of directors and are specifically authorized by section 8.11 of the Act, they do involve a 
director’s conflicting interest transaction in which most if not all of the directors may not be 
qualified directors. Therefore, board action on directors’ compensation and benefits would be 
subject to judicial sanction if they are not favorably acted upon by shareholders pursuant to 
section 8.63 or if they are not in the circumstances fair to the corporation pursuant to section § 
8.61(b)(3). 
 
§ 8.62 Directors’ Action 
(a) Directors’ action respecting a director’s conflicting interest transaction is effective for 

purposes of section § 8.61(b)(1) if the transaction has been authorized by the affirmative vote 
of a majority (but no fewer than two) of the qualified directors who voted on the transaction, 
after required disclosure by the conflicted director of information not already known by such 
qualified directors, or after modified disclosure in compliance with subsection (b), provided 
that: 
(1) the qualified directors have deliberated and voted outside the presence of and without the 

participation by any other director; and 
(2) where the action has been taken by a board committee, all members of the committee 

were qualified directors, and either (i) the committee was composed of all the qualified 
directors on the board of directors or (ii) the members of the committee were appointed 
by the affirmative vote of a majority of the qualified directors on the board of directors. 

(b) Notwithstanding subsection (a), when a transaction is a director’s conflicting interest 
transaction only because a related person described in clause (v) or (vi) of the definition of 
“related person” in section 8.60 is a party to or has a material financial interest in the 
transaction, the conflicted director is not obligated to make required disclosure to the extent 
that the director reasonably believes that doing so would violate a duty imposed under law, a 
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legally enforceable obligation of confidentiality, or a professional ethics rule, provided that 
the conflicted director discloses to the qualified directors voting on the transaction: 
(1) all information required to be disclosed that is not so violative, 
(2) the existence and nature of the director’s conflicting interest, and 
(3) the nature of the conflicted director’s duty not to disclose the confidential information. 

(c) A majority (but no fewer than two) of all the qualified directors on the board of directors, or 
on the board committee, constitutes a quorum for purposes of action that complies with this 
section. 

(d) Where directors’ action under this section does not satisfy a quorum or voting requirement 
applicable to the authorization of the transaction by reason of the articles of incorporation or 
bylaws or a provision of law, independent action to satisfy those authorization requirements 
shall be taken by the board of directors or a board committee, in which action directors who 
are not qualified directors may participate. 

 
§ 8.63 Shareholders’ Action 
(a) Shareholders’ action respecting a director’s conflicting interest transaction is effective for 

purposes of section § 8.61(b)(2) if a majority of the votes cast by the holders of all qualified  
shares are in favor of the transaction after (i) notice to shareholders describing the action to 
be taken respecting the transaction, (ii) provision to the corporation of the information 
referred to in subsection (b), and (iii) communication to the shareholders entitled to vote on 
the transaction of the information that is the subject of required disclosure, to the extent the 
information is not known by them. In the case of shareholders’ action at a meeting, the 
shareholders entitled to vote shall be determined as of the record date for notice of the 
meeting. 

(b) A director who has a conflicting interest respecting the transaction shall, before the 
shareholders’ vote, inform the secretary or other officer or agent of the corporation 
authorized to tabulate votes, in writing, of the number of shares that the director knows are 
not qualified shares under subsection (c), and the identity of the holders of those shares. 

(c) For purposes of this section: (i) “holder” means and “held by” refers to shares held by a 
record shareholder, a beneficial shareholder, and an unrestricted voting trust beneficial 
owner; and (ii) “qualified shares” means all shares entitled to be voted with respect to the 
transaction except for shares that the secretary or other officer or agent of the corporation 
authorized to tabulate votes either knows, or under subsection (b) is notified, are held by (A) 
a director who has a conflicting interest respecting the transaction or (B) a related person of 
the director (excluding a person described in clause (vi) of the definition of “related person” 
in section 8.60). 

(d) A majority of the votes entitled to be cast by the holders of all qualified shares constitutes a 
quorum for purposes of compliance with this section. Subject to the provisions of subsection 
§ 8.63(e), shareholders’ action that otherwise complies with this section is not affected by the 
presence of holders, or by the voting, of shares that are not qualified shares. 

(e) If a shareholders’ vote does not comply with subsection (a) solely because of a director’s 
failure to comply with subsection (b), and if the director establishes that the failure was not 
intended to influence and did not in fact determine the outcome of the vote, the court may 
take such action respecting the transaction and the director, and may give such effect, if any, 
to the shareholders’ vote, as the court considers appropriate in the circumstances. 
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(f) Where shareholders’ action under this section does not satisfy a quorum or voting 
requirement applicable to the authorization of the transaction by reason of the articles of 
incorporation or the bylaws or a provision of law, independent action to satisfy those 
authorization requirements shall be taken by the shareholders, in which action shares that are 
not qualified shares may participate. 

 
Subchapter G. 

BUSINESS OPPORTUNITIES 
 
§ 8.70 Business Opportunities 
(a) If a director or officer pursues or takes advantage of a business opportunity directly, or 

indirectly through or on behalf of another person, that action may not be the subject of 
equitable relief, or give rise to an award of damages or other sanctions against the director, 
officer or other person, in a proceeding by or in the right of the corporation on the ground 
that the opportunity should have first been offered to the corporation, if 
(1) before the director, officer or other person becomes legally obligated respecting the 

opportunity the director or officer brings it to the attention of the corporation and either:  
(i) action by qualified directors disclaiming the corporation’s interest in the opportunity is 

taken in compliance with the same procedures as are set forth in section 8.62, or 
(ii) shareholders’ action disclaiming the corporation’s interest in the opportunity is taken 

in compliance with the procedures set forth in section 8.63, in either case as if the 
decision being made concerned a director’s conflicting interest transaction, except 
that, rather than making “required disclosure” as defined in section 8.60, the director 
or officer shall have made prior disclosure to those acting on behalf of the corporation 
of all material facts concerning the business opportunity known to the director or 
officer; or 

(2) the duty to offer the corporation the business opportunity has been limited or eliminated 
pursuant to a provision of the articles of incorporation adopted (and where required, made 
effective by action of qualified directors) in accordance with section 2.02(b)(6). 

(b) In any proceeding seeking equitable relief or other remedies based upon an alleged improper 
pursuit or taking advantage of a business opportunity by a director or officer, directly, or 
indirectly through or on behalf of another person, the fact that the director or officer did not 
employ the procedure described in subsection (a)(1)(i) or (ii) before pursuing or taking 
advantage of the opportunity shall not create an implication that the opportunity should have 
been first presented to the corporation or alter the burden of proof otherwise applicable to 
establish that the director or officer breached a duty to the corporation in the circumstances. 

 
CHAPTER 9 

Domestication and Conversion 
 

Subchapter A. 
PRELIMINARY PROVISIONS 

 
§ 9.01 Definitions As used in this chapter: 
 “Conversion” means a transaction pursuant to subchapter C. 
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 “Converted entity” means the converting entity as it continues in existence after a 
conversion. 
 “Converting entity” means the domestic corporation or eligible entity that approves a plan of 
conversion pursuant to section 9.32 or the foreign eligible entity that approves a conversion 
pursuant to the organic law of the eligible entity. 
 “Domesticated corporation” means the domesticating corporation as it continues in existence 
after a domestication. 
 “Domesticating corporation” means the domestic corporation that approves a plan of 
domestication pursuant to section 9.21 or the foreign corporation that approves a domestication 
pursuant to the organic law of the foreign corporation. 
 “Domestication” means a transaction pursuant to subchapter B. 
 “Protected agreement” means: 

(i) a document evidencing indebtedness of a domestic corporation or eligible entity and any 
related agreement in effect immediately before the enactment date; 

(ii) an agreement that is binding on a domestic corporation or eligible entity immediately 
before the enactment date; 

(iii) the articles of incorporation or bylaws of a domestic corporation or the organic rules of a 
domestic eligible entity, in each case in effect immediately before the enactment date; or 

(iv) an agreement that is binding on any of the shareholders, members, interest holders, 
directors or other governors of a domestic corporation or eligible entity, in their 
capacities as such, immediately before the enactment date. For purposes of this definition 
and sections 9.20 and § 9.30, “enactment date” means the first date on which the law of 
this state authorized a transaction having the effect of a domestication or a conversion, as 
applicable. 

 
§ 9.02 Excluded Transactions [Omitted] 
 
§ 9.03 Required Approvals [Omitted] 
 
§ 9.04 Relationship of Chapter to Other Laws [Omitted] 
 

Subchapter B. 
DOMESTICATION 

 
§ 9.20 Domestication 
(a) By complying with the provisions of this subchapter applicable to foreign corporations, a 

foreign corporation may become a domestic corporation if the domestication is permitted by 
the organic law of the foreign corporation. 

(b) By complying with the provisions of this subchapter, a domestic corporation may become a 
foreign corporation pursuant to a plan of domestication if the domestication is permitted by 
the organic law of the foreign corporation. 

(c) The plan of domestication must include: 
(1) the name of the domesticating corporation; 
(2) the name and jurisdiction of formation of the domesticated corporation; 
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(3) the manner and basis of reclassifying the shares of the domesticating corporation into 
shares or other securities, obligations, rights to acquire shares or other securities, cash, 
other property, or any combination of the foregoing; 

(4) the proposed articles of incorporation and bylaws of the domesticated corporation; and 
(5) the other terms and conditions of the domestication. 

(d) In addition to the requirements of subsection § 9.20(c), a plan of domestication may contain 
any other provision not prohibited by law. 

(e) The terms of a plan of domestication may be made dependent upon facts objectively 
ascertainable outside the plan in accordance with section 1.20(k). 

(f) If a protected agreement of a domestic domesticating corporation in effect immediately before 
the domestication becomes effective contains a provision applying to a merger of the 
corporation and the agreement does not refer to a domestication of the corporation, the 
provision applies to a domestication of the corporation as if the domestication were a merger 
until such time as the provision is first amended after the enactment date. 

 
§ 9.21 Action on A Plan of Domestication 
In the case of a domestication of a domestic corporation into a foreign jurisdiction, the plan of 
domestiation shall be adopted in the following manner: 
(a) The plan of domestication shall first be adopted by the board of directors. 
(b) The plan of domestication shall then be approved by the shareholders. In submitting the plan 

of domestication to the shareholders for approval, the board of directors shall recommend 
that the shareholders approve the plan, unless (i) the board of directors makes a 
determination that because of conflicts of interest or other special circumstances it should not 
make such a recommendation or (ii) section 8.26 applies. If either (i) or (ii) applies, the board 
shall inform the shareholders of the basis for its so proceeding. 

(c) The board of directors may set conditions for approval of the plan of domestication by the 
shareholders or the effectiveness of the plan of domestication. 

(d) If the approval of the shareholders is to be given at a meeting, the corporation shall notify 
each shareholder, regardless of whether entitled to vote, of the meeting of shareholders at 
which the plan of domestication is to be submitted for approval. The notice must state that 
the purpose, or one of the purposes, of the meeting is to consider the plan of domestication 
and must contain or be accompanied by a copy or summary of the plan. The notice must 
include or be accompanied by a copy of the articles of incorporation and the bylaws as they 
will be in effect immediately after the domestication. 

(e) Unless the articles of incorporation, or the board of directors acting pursuant to subsection § 
9.21(c), require a greater vote or a greater quorum, approval of the plan of domestication 
requires (i) the approval of the shareholders at a meeting at which a quorum exists consisting 
of a majority of the votes entitled to be cast on the plan, and, (ii) except as provided in 
subsection § 9.21(f), the approval of each class or series of shares voting as a separate voting 
group at a meeting at which a quorum of the voting group exists consisting of a majority of 
the votes entitled to be cast on the plan by that voting group. 

(f) The articles of incorporation may expressly limit or eliminate the separate voting rights 
provided in subsection § 9.21(e) as to any class or series of shares, except when the articles 
of incorporation of the foreign corporation resulting from the domestication include what 
would be in effect an amendment that would entitle the class or series to vote as a separate 
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group under section 10.04 if it were a proposed amendment of the articles of incorporation of 
the domestic domesticating corporation. 

(g) If as a result of a domestication one or more shareholders of a domestic domesticating 
corporation would become subject to interest holder liability, approval of the plan of 
domestication shall require the signing in connection with the domestication, by each such 
shareholder, of a separate written consent to become subject to such interest holder liability, 
unless in the case of a shareholder that already has interest holder liability with respect to the 
domesticating corporation, the terms and conditions of the interest holder liability with 
respect to the domesticated corporation are substantially identical to those of the existing 
interest holder liability (other than for changes that eliminate or reduce such interest holder 
liability). 

 
§ 9.22 Articles of Domestication; Effectiveness 
(a) After (i) a plan of domestication of a domestic corporation has been adopted and approved as 

required by this Act, or (ii) a foreign corporation that is the domesticating corporation has 
approved a domestication as required under its organic law, articles of domestication shall be 
signed by the domesticating corporation. The articles must set forth: 
(1) the name of the domesticating corporation and its jurisdiction of formation; 
(2) the name and jurisdiction of formation of the domesticated corporation; and 
(3) if the domesticating corporation is a domestic corporation, a statement that the plan of 

domestication was approved in accordance with this chapter or, if the domesticating 
corporation is a foreign corporation, a statement that the domestication was approved in 
accordance with its organic law. 

(b) If the domesticated corporation is a domestic corporation, the articles of domestication must 
attach articles of incorporation of the domesticated corporation that satisfy the requirements 
of section 2.02. Provisions that would not be required to be included in restated articles of 
incorporation may be omitted from the articles of incorporation attached to the articles of 
domestication. 

(c) The articles of domestication shall be delivered to the secretary of state for filing, and shall 
take effect at the effective date determined in accordance with section 1.23. 

(d) If the domesticated corporation is a domestic corporation, the domestication becomes 
effective when the articles of domestication are effective. If the domesticated corporation is a 
foreign corporation, the domestication becomes effective on the later of (i) the date and time 
provided by the organic law of the domesticated corporation, and (ii) when the articles of 
domestication are effective. 

(e) If the domesticating corporation is a foreign corporation that is registered to do business in 
this state under chapter 15, its registration statement shall be cancelled automatically when 
the domestication becomes effective. 

 
§ 9.23 Amendment of Plan of Domestication; Abandonment 
(a) A plan of domestication of a domestic corporation may be amended: 

(1) in the same manner as the plan was approved, if the plan does not provide for the manner 
in which it may be amended; or 

(2) in the manner provided in the plan, except that a shareholder that was entitled to vote on 
or consent to approval of the plan is entitled to vote on or consent to any amendment of 
the plan that will change: 
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(i) the amount or kind of shares or other securities, obligations, rights to acquire shares or 
other securities, cash, other property, or any combination of the foregoing, to be 
received by any of the shareholders of the domesticating corporation under the plan; 

(ii) the articles of incorporation or bylaws of the domesticated corporation that will be in 
effect immediately after the domestication becomes effective, except for changes that 
do not require approval of the shareholders of the domesticated corporation under its 
organic law or its proposed articles of incorporation or bylaws as set forth in the plan; 
or 

(iii) any of the other terms or conditions of the plan, if the change would adversely affect 
the shareholder in any material respect. 

(b) After a plan of domestication has been adopted and approved by a domestic corporation as 
required by this subchapter, and before the articles of domestication have become effective, 
the plan may be abandoned by the corporation without action by its shareholders in 
accordance with any procedures set forth in the plan or, if no such procedures are set forth in 
the plan, in the manner determined by the board of directors. 

(c) If a domestication is abandoned after the articles of domestication have been delivered to the 
secretary of state for filing but before the articles of domestication have become effective, 
articles of abandonment, signed by the domesticating corporation, must be delivered to the 
secretary of state for filing before the articles of domestication become effective. The articles 
of abandonment take effect upon filing, and the domestication shall be deemed abandoned 
and shall not become effective. The articles of abandonment must contain: 
(1) the name of the domesticating corporation; 
(2) the date on which the articles of domestication were filed by the secretary of state; and (3) 

a statement that the domestication has been abandoned in accordance with this section. 
 
§ 9.24 Effect of Domestication 
(a) When a domestication becomes effective: 

(1) all property owned by, and every contract right possessed by, the domesticating 
corporation are the property and contract rights of the domesticated corporation without 
transfer, reversion or impairment; 

(2) all debts, obligations and other liabilities of the domesticating corporation are the debts, 
obligations and other liabilities of the domesticated corporation; 

(3) the name of the domesticated corporation may but need not be substituted for the name of 
the domesticating corporation in any pending proceeding; 

(4) the articles of incorporation and bylaws of the domesticated corporation become 
effective; 

(5) the shares of the domesticating corporation are reclassified into shares or other securities, 
obligations, rights to acquire shares or other securities, cash or other property in 
accordance with the terms of the domestication, and the shareholders of the 
domesticating corporation are entitled only to the rights provided to them by those terms 
and to any appraisal rights they may have under the organic law of the domesticating 
corporation; and (6) the domesticated corporation is: 
(i) incorporated under and subject to the organic law of the domesticated corporation;  
(ii) the same corporation without interruption as the domesticating corporation; and  
(iii) deemed to have been incorporated on the date the domesticating corporation was 

originally incorporated. 
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(b) When a domestication of a domestic corporation into a foreign jurisdiction becomes 
effective, the domesticated corporation is deemed to: 
(1) appoint the secretary of state as its agent for service of process in a proceeding to enforce 

the rights of shareholders who exercise appraisal rights in connection with the 
domestication; and 

(2) agree that it will promptly pay the amount, if any, to which such shareholders are entitled 
under chapter 13. 

(c) Except as otherwise provided in the organic law or organic rules of a domesticating foreign 
corporation, the interest holder liability of a shareholder in a foreign corporation that is 
domesticated into this state who had interest holder liability in respect of such domesticating 
corporation before the domestication becomes effective shall be as follows: 
(1) The domestication does not discharge that prior interest holder liability with respect to 

any interest holder liabilities that arose before the domestication becomes effective. 
(2) The provisions of the organic law of the domesticating corporation shall continue to apply 

to the collection or discharge of any interest holder liabilities preserved by subsection § 
9.24(c)(1), as if the domestication had not occurred. 

(3) The shareholder shall have such rights of contribution from other persons as are provided 
by the organic law of the domesticating corporation with respect to any interest holder 
liabilities preserved by subsection § 9.24(c)(1), as if the domestication had not occurred. 

(4) The shareholder shall not, by reason of such prior interest holder liability, have interest 
holder liability with respect to any interest holder liabilities that are incurred after the 
domestication becomes effective. 

(d) A shareholder who becomes subject to interest holder liability in respect of the domesticated 
corporation as a result of the domestication shall have such interest holder liability only in 
respect of interest holder liabilities that arise after the domestication becomes effective. 

(e) A domestication does not constitute or cause the dissolution of the domesticating corporation. 
(f) Property held for charitable purposes under the laws of this state by a domestic or foreign 

corporation immediately before a domestication shall not, as a result of the transaction, be 
diverted from the objects for which it was donated, granted, devised, or otherwise transferred 
except and to the extent permitted by or pursuant to the laws of this state addressing cy près 
or dealing with nondiversion of charitable assets. 

(g) A bequest, devise, gift, grant, or promise contained in a will or other instrument of donation, 
subscription, or conveyance which is made to the domesticating corporation and which takes 
effect or remains payable after the domestication inures to the domesticated corporation. 

(h) A trust obligation that would govern property if transferred to the domesticating corporation 
applies to property that is transferred to the domesticated corporation after the domestication 
takes effect. 

 
Subchapter C. 

CONVERSION 
 
§ 9.30 Conversion 
(a) By complying with this chapter, a domestic corporation may become (i) a domestic eligible 

entity or (ii) a foreign eligible entity if the conversion is permitted by the organic law of the 
foreign entity. 
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(b) By complying with this subchapter and applicable provisions of its organic law, a domestic 
eligible entity may become a domestic corporation. If procedures for the approval of a 
conversion are not provided by the organic law or organic rules of a domestic eligible entity, 
the conversion shall be adopted and approved in the same manner as a merger of that eligible 
entity. If the organic law or organic rules of a domestic eligible entity do not provide 
procedures for the approval of either a conversion or a merger, a plan of conversion may 
nonetheless be adopted and approved by the unanimous consent of all the interest holders of 
such eligible entity. In either such case, the conversion thereafter may be effected as provided 
in the other provisions of this subchapter; and for purposes of applying this chapter in such a 
case: 
(1) the eligible entity, its members or interest holders, eligible interests and organic rules 

taken together, shall be deemed to be a domestic business corporation, shareholders, 
shares and articles of incorporation, respectively and vice versa, as the context may 
require; and 

(2) if the business and affairs of the eligible entity are managed by a person or persons that 
are not identical to the members or interest holders, that person or persons shall be 
deemed to be the board of directors. 

(c) By complying with the provisions of this subchapter applicable to foreign entities, a foreign 
eligible entity may become a domestic corporation if the organic law of the foreign eligible 
entity permits it to become a business corporation in another jurisdiction. 

(d) If a protected agreement of a domestic converting corporation in effect immediately before 
the conversion becomes effective contains a provision applying to a merger of the 
corporation that is a converting entity and the agreement does not refer to a conversion of the 
corporation, the provision applies to a conversion of the corporation as if the conversion were 
a merger, until such time as the provision is first amended after the enactment date. 

 
§ 9.31 Plan of Conversion 
(a) A domestic corporation may convert to a domestic or foreign eligible entity under this 

subchapter by approving a plan of conversion. The plan of conversion must include: 
(1) the name of the converting corporation; 
(2) the name, jurisdiction of formation and type of entity of the converted entity; 
(3) the manner and basis of converting the shares of the domestic corporation into eligible 

interests or other securities, obligations, rights to acquire eligible interests or other 
securities, cash, other property, or any combination of the foregoing; 

(4) the other terms and conditions of the conversion; and 
(5) the full text, as it will be in effect immediately after the conversion becomes effective, of 

the organic rules of the converted entity which are to be in writing. 
(b) In addition to the requirements of subsection § 9.31(a), a plan of conversion may contain any 

other provision not prohibited by law. 
(c) The terms of a plan of conversion may be made dependent upon facts objectively 

ascertainable outside the plan in accordance with section 1.20(k). 
 
§ 9.32 Action on a Plan of Conversion 
In the case of a conversion of a domestic corporation to a domestic or foreign eligible entity, the 
plan of conversion shall be adopted in the following manner: 
(a) The plan of conversion shall first be adopted by the board of directors. 
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(b) The plan of conversion shall then be approved by the shareholders. In submitting the plan of 
conversion to the shareholders for their approval, the board of directors must recommend that 
the shareholders approve the plan, unless (i) the board of directors makes a determination 
that because of conflicts of interest or other special circumstances it should not make such a 
recommendation, or (ii) section 8.26 applies. If either (i) or (ii) applies, the board of directors 
shall inform the shareholders of the basis for its so proceeding. 

(c) The board of directors may set conditions for approval of the plan of conversion by the 
shareholders or the effectiveness of the plan of conversion. 

(d) If the approval of the shareholders is to be given at a meeting, the corporation shall notify 
each shareholder, regardless of whether entitled to vote, of the meeting of shareholders at 
which the plan of conversion is to be submitted for approval. The notice must state that the 
purpose, or one of the purposes, of the meeting is to consider the plan of conversion and must 
contain or be accompanied by a copy or summary of the plan. The notice must include or be 
accompanied by a copy of the organic rules of the converted entity which are to be in writing 
as they will be in effect immediately after the conversion. 

(e) Unless the articles of incorporation, or the board of directors acting pursuant to subsection § 
9.32(c), require a greater vote or a greater quorum, approval of the plan of conversion 
requires (i) the approval of the shareholders at a meeting at which a quorum exists consisting 
of a majority of the votes entitled to be cast on the plan, and (ii) the approval of each class or 
series of shares voting as a separate voting group at a meeting at which a quorum of the 
voting group exists consisting of a majority of the votes entitled to be cast on the plan by that 
voting group. 

(f) If as a result of the conversion one or more shareholders of the converting domestic 
corporation would become subject to interest holder liability, approval of the plan of 
conversion shall require the signing in connection with the transaction, by each such 
shareholder, of a separate written consent to become subject to such interest holder liability. 

 
§ 9.33 Articles of Conversion; Effectiveness 
(a) After (i) a plan of conversion of a domestic corporation has been adopted and approved as 

required by this Act, or (ii) a domestic or foreign eligible entity that is the converting entity 
has approved a conversion as required under its organic law, articles of conversion shall be 
signed by the converting entity and must: 
(1) state the name, jurisdiction of formation, and type of entity of the converting entity;  
(2) state the name, jurisdiction of formation, and type of entity of the converted entity;  
(3) if the converting entity is  

(i) a domestic corporation, state that the plan of conversion was approved in accordance 
with this subchapter; or  

(ii) an eligible entity,  
(A) state that the conversion was approved by the eligible entity in accordance with 

its organic law or  
(B) if the converting entity is a domestic eligible entity the organic law of which does 

not provide for approval of the conversion, state that the conversion was approved 
by the domestic eligible entity in accordance with this subchapter; and 

(4) if the converted entity is  
(i) a domestic business corporation, or a domestic nonprofit corporation or filing entity, 

have attached the public organic record of the converted entity, except that provisions 
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that would not be required to be included in a restated public organic record may be 
omitted; or  

(ii) a domestic limited liability partnership, have attached the filing required to become a 
limited liability partnership. 

(b) If the converted entity is a domestic corporation, its articles of incorporation must satisfy the 
requirements of section 2.02, except that provisions that would not be required to be included 
in restated articles of incorporation may be omitted from the articles of incorporation. If the 
converted entity is a domestic eligible entity, its public organic record, if any, must satisfy 
the requirements of the organic law of this state, except that the public organic record does 
not need to be signed. 

(c) The articles of conversion shall be delivered to the secretary of state for filing, and shall take 
effect at the effective date determined in accordance with section 1.23. 

(d) If a converted entity is a domestic entity, the conversion becomes effective when the articles 
of conversion are effective. With respect to a conversion in which the converted entity is a 
foreign eligible entity, the conversion itself shall become effective at the later of (i) the date 
and time provided by the organic law of that eligible entity, and (ii) when the articles of 
conversion become effective. 

(e) Articles of conversion under this section may be combined with any required conversion 
filing under the organic law of a domestic eligible entity that is the converting entity or 
converted entity if the combined filing satisfies the requirements of both this section and the 
other organic law. 

(f) If the converting entity is a foreign eligible entity that is registered to do business in this state 
under a provision of law similar to chapter 15, its registration statement or other type of 
foreign qualification shall be cancelled automatically on the effective date of its conversion. 

 
§ 9.34 Amendment of Plan of Conversion; Abandonment 
(a) A plan of conversion of a converting entity that is a domestic corporation may be amended: 

(1) in the same manner as the plan was approved, if the plan does not provide for the manner 
in which it may be amended; or 

(2) in the manner provided in the plan, except that shareholders that were entitled to vote on 
or consent to approval of the plan are entitled to vote on or consent to any amendment of 
the plan that will change: 
(i) the amount or kind of eligible interests or other securities, obligations, rights to 

acquire eligible interests or other securities, cash, other property, or any combination 
of the foregoing, to be received by any of the shareholders of the converting 
corporation under the plan; 

(ii) the organic rules of the converted entity that will be in effect immediately after the 
conversion becomes effective, except for changes that do not require approval of the 
eligible interest holders of the converted entity under its organic law or organic rules; 
or 

(iii) any other terms or conditions of the plan, if the change would adversely affect such 
shareholders in any material respect. 

(b) After a plan of conversion has been approved by a converting entity that is a domestic 
corporation in the manner required by this subchapter and before the articles of conversion 
become effective, the plan may be abandoned by the corporation without action by its 
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shareholders in accordance with any procedures set forth in the plan or, if no such procedures 
are set forth in the plan, in the manner determined by the board of directors. 

(c) If a conversion is abandoned after the articles of conversion have been delivered to the 
secretary of state for filing and before the articles of conversion become effective, articles of 
abandonment, signed by the converting entity, must be delivered to the secretary of state for 
filing before the articles of conversion become effective. The articles of abandonment take 
effect on filing, and the conversion is abandoned and does not become effective. The articles 
of abandonment must contain: 
(1) the name of the converting entity; 
(2) the date on which the articles of conversion were filed by the secretary of state; and  
(3) a statement that the conversion has been abandoned in accordance with this section. 

 
§ 9.35 Effect of Conversion 
(a) When a conversion becomes effective: 

(1) all property owned by, and every contract right possessed by, the converting entity remain 
the property and contract rights of the converted entity without transfer, reversion or 
impairment; 

(2) all debts, obligations and other liabilities of the converting entity remain the debts, 
obligations and other liabilities of the converted entity; 

(3) the name of the converted entity may but need not be substituted for the name of the 
converting entity in any pending action or proceeding; 

(4) if the converted entity is a filing entity or a domestic business corporation or a domestic 
or foreign nonprofit corporation, its public organic record and its private organic rules 
become effective; 

(5) if the converted entity is a nonfiling entity, its private organic rules become effective; 
(6) if the converted entity is a limited liability partnership, the filing required to become a 

limited liability partnership and its private organic rules become effective; 
(7) the shares or eligible interests of the converting entity are reclassified into shares, eligible 

interests or other securities, obligations, rights to acquire shares, eligible interests or other 
securities, cash, or other property in accordance with the terms of the conversion, and the 
shareholders or interest holders of the converting entity are entitled only to the rights 
provided to them by those terms and to any appraisal rights they may have under the 
organic law of the converting entity; and 

(8) the converted entity is: 
(i) incorporated or organized under and subject to the organic law of the converted entity; 
(ii) the same entity without interruption as the converting entity; and 
(iii) deemed to have been incorporated or otherwise organized on the date that the 

converting entity was originally incorporated or organized. 
(b) When a conversion of a domestic corporation to a foreign eligible entity becomes effective, 

the converted entity is deemed to: 
(1) appoint the secretary of state as its agent for service of process in a proceeding to enforce 

the rights of shareholders who exercise appraisal rights in connection with the 
conversion; and 

(2) agree that it will promptly pay the amount, if any, to which such shareholders are entitled 
under chapter 13. 
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(c) Except as otherwise provided in the articles of incorporation of a domestic corporation or the 
organic law or organic rules of a foreign corporation or a domestic or foreign eligible entity, 
a shareholder or eligible interest holder who becomes subject to interest holder liability in 
respect of a domestic corporation or eligible entity as a result of the conversion shall have 
such interest holder liability only in respect of interest holder liabilities that arise after the 
conversion becomes effective. 

(d) Except as otherwise provided in the organic law or the organic rules of the eligible entity, the 
interest holder liability of an interest holder in a converting eligible entity that converts to a 
domestic corporation who had interest holder liability in respect of such converting eligible 
entity before the conversion becomes effective shall be as follows: 
(1) The conversion does not discharge that prior interest holder liability with respect to any 

interest holder liabilities that arose before the conversion became effective. 
(2) The provisions of the organic law of the eligible entity shall continue to apply to the 

collection or discharge of any interest holder liabilities preserved by subsection § 
9.35(d)(1), as if the conversion had not occurred. 

(3) The eligible interest holder shall have such rights of contribution from other persons as 
are provided by the organic law of the eligible entity with respect to any interest holder 
liabilities preserved by subsection § 9.35(d)(1), as if the conversion had not occurred. 

(4) The eligible interest holder shall not, by reason of such prior interest holder liability, have 
interest holder liability with respect to any interest holder liabilities that arise after the 
conversion becomes effective. 

(e) A conversion does not require the converting entity to wind up its affairs and does not 
constitute or cause the dissolution or termination of the entity. 

(f) Property held for charitable purposes under the laws of this state by a corporation or a 
domestic or foreign eligible entity immediately before a conversion shall not, as a result of 
the transaction, be diverted from the objects for which it was donated, granted, devised, or 
otherwise transferred except and to the extent permitted by or pursuant to the laws of this 
state addressing cy près or dealing with nondiversion of charitable assets. 

(g) A bequest, devise, gift, grant, or promise contained in a will or other instrument of donation, 
subscription, or conveyance which is made to the converting entity and which takes effect or 
remains payable after the conversion inures to the converted entity. 

(h) A trust obligation that would govern property if transferred to the converting entity applies to 
property that is transferred to the converted entity after the conversion takes effect. 

 
CHAPTER 10 

Amendment of Articles of Incorporation and Bylaws 
 

Subchapter A. 
AMENDMENT OF ARTICLES OF INCORPORATION 

 
§ 10.01 Authority to Amend 
(a) A corporation may amend its articles of incorporation at any time to add or change a 

provision that is required or permitted in the articles of incorporation as of the effective date 
of the amendment or to delete a provision that is not required to be contained in the articles 
of incorporation. 
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(b) A shareholder of the corporation does not have a vested property right resulting from any 
provision in the articles of incorporation, including provisions relating to management, 
control, capital structure, dividend entitlement, or purpose or duration of the corporation. 

  
OFFICIAL COMMENT 

 Under section 10.01(a), the sole test for the permissibility of an amendment to the 
corporation’s articles of incorporation is whether the provision could lawfully have been 
included in (or in the case of a deletion, omitted from) the articles of incorporation on the 
effective date of the amendment. The articles of incorporation need not make any reference to, or 
reserve, the express power to amend the articles of incorporation. Under the Act, a provision in 
the articles of incorporation is subject to amendment under section 10.01 even though the 
provision is described, referred to, or stated in a share certificate, a written information 
statement, or other document issued by the corporation that reflects provisions of the articles of 
incorporation. Certain amendments or liabilities, however, may not be enforceable against all 
shareholders without their consent. See, e.g., section 6.27(a) with respect to transfer restrictions 
and section 9.32(e) with respect to interest holder liability after a conversion, section 10.03(f) 
with respect to new interest holder liability after an amendment of the articles of incorporation, 
and section 11.04(i) with respect to new interest holder liability after a merger or share exchange. 
 
 Section 10.01 does not override contracts by a corporation outside of its articles of 
incorporation. For example, a corporation might contract with a shareholder or a third party that 
it would not make particular amendments to its articles. If the corporation made such an 
amendment, it would be in breach of the contract even if the amendment were otherwise 
permitted by this section. A shareholder may also obtain protection against amendments by 
establishing procedures in the articles of incorporation or bylaws that limit the power of 
amendment without that shareholder’s consent. . . . 
 
§ 10.02 Amendment Before Issuance of Shares 
If a corporation has not yet issued shares, its board of directors, or its incorporators if it has no 
board of directors, may adopt one or more amendments to the corporation’s articles of 
incorporation. 
 
§ 10.03 Amendment by Board of Directors and Shareholders 
If a corporation has issued shares, an amendment to the articles of incorporation shall be adopted 
in the following manner: 
(a) The proposed amendment shall first be adopted by the board of directors. 
(b) Except as provided in sections 10.05, § 10.07, and § 10.08, the amendment shall then be 

approved by the shareholders. In submitting the proposed amendment to the shareholders for 
approval, the board of directors shall recommend that the shareholders approve the 
amendment, unless (i) the board of directors makes a determination that because of conflicts 
of interest or other special circumstances it should not make such a recommendation, or (ii) 
section 8.26 applies. If either (i) or (ii) applies, the board must inform the shareholders of the 
basis for its so proceeding. 

(c) The board of directors may set conditions for the approval of the amendment by the 
shareholders or the effectiveness of the amendment. 
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(d) If the amendment is required to be approved by the shareholders, and the approval is to be 
given at a meeting, the corporation shall notify each shareholder, regardless of whether 
entitled to vote, of the meeting of shareholders at which the amendment is to be submitted for 
approval. The notice must state that the purpose, or one of the purposes, of the meeting is to 
consider the amendment. The notice must contain or be accompanied by a copy of the 
amendment. 

(e) Unless the articles of incorporation, or the board of directors acting pursuant to subsection § 
10.03(c), require a greater vote or a greater quorum, approval of the amendment requires the 
approval of the shareholders at a meeting at which a quorum consisting of a majority of the 
votes entitled to be cast on the amendment exists, and, if any class or series of shares is 
entitled to vote as a separate group on the amendment, except as provided in section 10.04(c), 
the approval of each such separate voting group at a meeting at which a quorum of the voting 
group exists consisting of a majority of the votes entitled to be cast on the amendment by that 
voting group. 

(f) If as a result of an amendment of the articles of incorporation one or more shareholders of a 
domestic corporation would become subject to new interest holder liability, approval of the 
amendment requires the signing in connection with the amendment, by each such 
shareholder, of a separate written consent to become subject to such new interest holder 
liability, unless in the case of a shareholder that already has interest holder liability the terms 
and conditions of the new interest holder liability (i) are substantially identical to those of the 
existing interest holder liability, or (ii) are substantially identical to those of the existing 
interest holder liability (other than changes that eliminate or reduce such interest holder 
liability). 

(g) For purposes of subsection § 10.03(f) and section 10.09, “new interest holder liability” means 
interest holder liability of a person resulting from an amendment of the articles of 
incorporation if (i) the person did not have interest holder liability before the amendment 
becomes effective, or (ii) the person had interest holder liability before the amendment 
becomes effective, the terms and conditions of which are changed when the amendment 
becomes effective. 

 
§ 10.04 Voting on Amendments by Voting Groups 
(a) The holders of the outstanding shares of a class are entitled to vote as a separate voting group 

(if shareholder voting is otherwise required by this Act) on a proposed amendment to the 
articles of incorporation if the amendment would: 
(1) effect an exchange or reclassification of all or part of the shares of the class into shares of 

another class; 
(2) effect an exchange or reclassification, or create the right of exchange, of all or part of the 

shares of another class into shares of the class; 
(3) change the rights, preferences, or limitations of all or part of the shares of the class; 
(4) change the shares of all or part of the class into a different number of shares of the same 

class; 
(5) create a new class of shares having rights or preferences with respect to distributions that 

are prior or superior to the shares of the class; 
(6) increase the rights, preferences, or number of authorized shares of any class that, after 

giving effect to the amendment, have rights or preferences with respect to distributions 
that are prior or superior to the shares of the class; 
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(7) limit or deny an existing preemptive right of all or part of the shares of the class; or 
(8) cancel or otherwise affect rights to distributions that have accumulated but not yet been 

authorized on all or part of the shares of the class. 
(b) If a proposed amendment would affect a series of a class of shares in one or more of the ways 

described in subsection § 10.04(a), the holders of shares of that series are entitled to vote as a 
separate voting group on the proposed amendment. 

(c) If a proposed amendment that entitles the holders of two or more classes or series of shares to 
vote as separate voting groups under this section would affect those two or more classes or 
series in the same or a substantially similar way, the holders of shares of all the classes or 
series so affected shall vote together as a single voting group on the proposed amendment, 
unless otherwise provided in the articles of incorporation or added as a condition by the 
board of directors pursuant to section 10.03(c). 

(d) A class or series of shares is entitled to the voting rights granted by this section even if the 
articles of incorporation provide that the shares are nonvoting shares. 

 
OFFICIAL COMMENT 

 Section 10.04(a) requires separate approval by voting groups for certain types of 
amendments to the articles of incorporation where the corporation has more than one class or 
series of shares outstanding. Even if a class or series of shares is described as “nonvoting” or the 
articles purport to make that class or series nonvoting “for all purposes,” that class or series 
nonetheless has the voting rights provided by this section. Likewise, shares are entitled to vote as 
separate voting groups under this section even though the articles of incorporation purport to 
allow other classes or series of shares to vote as part of the same voting group. However, an 
amendment that does not require shareholder approval does not trigger the right to vote by voting 
groups under this section. This would include a determination by the board, pursuant to authority 
granted in the articles of incorporation, of the rights, preferences and limitations of any class 
before the issuance of any shares of that class, or of one or more series within a class before the 
issuance of any shares of that series. See sections 6.02(a) and (b). 
 
 The right to vote as a separate voting group provides a major protection for classes or series 
of shares with preferential rights, or classes or series of limited or nonvoting shares, against 
amendments that affect that class or series. This section, however, does not make the right to 
vote by a separate voting group dependent on an evaluation of whether the amendment is 
detrimental to that class or series; if the amendment is one of those described in section 10.04(a), 
the class or series is automatically entitled to vote as a separate voting group on the amendment. 
 
 An amendment that changes the number of shares owned by one or more shareholders of a 
class into a fraction of a share, through a “reverse split,” falls within subsection (a)(4) and 
therefore requires approval by the class, voting as a separate voting group, whether the fractional 
share is to be issued or otherwise paid in cash under section 6.04. sections 10.04(a)(5) and (6) 
refer to preferences with respect to distributions, including distributions in liquidation or 
dissolution. See section 1.40 and the Official Comment to section 1.40 under “Distributions.” . . .  
 
  The application of sections 10.04(b) and (c) may best be illustrated by the following 
examples, all of which assume there is no provision in the articles of incorporation providing 
otherwise and that the board has not set an additional voting condition. 
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 First, assume there is a class of shares comprised of three series, each with different 
preferential dividend rights. A proposed amendment would reduce the rate of dividend 
applicable to the “Series A” shares and would change the dividend right of the “Series B” shares 
from a cumulative to a noncumulative right. The amendment would not affect the preferential 
dividend right of the “Series C” shares. Both Series A and B would be entitled to vote as separate 
voting groups on the proposed amendment; the holders of the Series C shares, not directly 
affected by the amendment, would not be entitled to vote unless the Series C shares are voting 
shares under the articles of incorporation, in which case the Series C shares would not vote as a 
separate voting group but would vote in the voting group consisting of all shares in the class, as 
well as in the voting group consisting of all shares with general voting rights under the articles of 
incorporation. 
 
 Second, if the proposed amendment would reduce the dividend right of Series A and change 
the dividend right of both Series B and C from a cumulative to a noncumulative right, the holders 
of Series A would be entitled to vote as a single voting group, and the holders of Series B and C 
would be required to vote together as a single, separate voting group. 
 
 Third, assume that a corporation has common stock and two classes of preferred stock. A 
proposed amendment would create a new class of senior preferred that would have priority in 
distribution rights over both the common stock and the existing classes of preferred stock. 
Because the creation of the new senior preferred would affect all three classes of stock in the 
same or a substantially similar way, all three classes would vote together as a single voting group 
on the proposed amendment. 
 
§ 10.05 Amendment by Board of Directors 
Unless the articles of incorporation provide otherwise, a corporation’s board of directors may 
adopt amendments to the corporation’s articles of incorporation without shareholder approval:  

(a) to extend the duration of the corporation if it was incorporated at a time when limited 
duration was required by law; 

(b) to delete the names and addresses of the initial directors; 
(c) to delete the name and address of the initial registered agent or registered office, if a 

statement of change is on file with the secretary of state; 
(d) if the corporation has only one class of shares outstanding: 

(1) to change each issued and unissued authorized share of the class into a greater number 
of whole shares of that class; or 

(2) to increase the number of authorized shares of the class to the extent necessary to 
permit the issuance of shares as a share dividend; 

(e) to change the corporate name by substituting the word “corporation,” “incorporated,” 
“company,” “limited,” or the abbreviation “corp.,” “inc.,” “co.,” or “ltd.,” for a similar 
word or abbreviation in the name, or by adding, deleting, or changing a geographical 
attribution for the name; 

(f) to reflect a reduction in authorized shares, as a result of the operation of section 6.31(b), 
when the corporation has acquired its own shares and the articles of incorporation 
prohibit the reissue of the acquired shares; 
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(g) to delete a class of shares from the articles of incorporation, as a result of the operation of 
section 6.31(b), when there are no remaining shares of the class because the corporation 
has acquired all shares of the class and the articles of incorporation prohibit the reissue of 
the acquired shares; or 

(h) to make any change expressly permitted by section 6.02(a) or (b) to be made without 
shareholder approval. 

 
§ 10.06 Articles of Amendment 
(a) After an amendment to the articles of incorporation has been adopted and approved in the 

manner required by this Act and by the articles of incorporation, the corporation shall deliver 
to the secretary of state for filing articles of amendment, which must set forth: 
(1) the name of the corporation; 
(2) the text of each amendment adopted, or the information required by section 1.20(k)(5);  
(3) if an amendment provides for an exchange, reclassification, or cancellation of issued 

shares, provisions for implementing the amendment if not contained in the amendment 
itself, (which may be made dependent upon facts objectively ascertainable outside the 
articles of amendment in accordance with section 1.20(k)(5); 

(4) the date of each amendment’s adoption; and (5) if an amendment: 
(i) was adopted by the incorporators or board of directors without shareholder approval, a 

statement that the amendment was duly adopted by the incorporators or by the board 
of directors, as the case may be, and that shareholder approval was not required; 

(ii) required approval by the shareholders, a statement that the amendment was duly 
approved by the shareholders in the manner required by this Act and by the articles of 
incorporation; or 

(iii) is being filed pursuant to section 1.20(k)(5), a statement to that effect. 
(b) Articles of amendment shall take effect at the effective date determined in accordance with 

section 1.23. 
 
§ 10.07 Restated Articles of Incorporation 
(a) A corporation’s board of directors may restate its articles of incorporation at any time, 

without shareholder approval, to consolidate all amendments into a single document. 
(b) If the restated articles include one or more new amendments that require shareholder 

approval, the amendments shall be adopted and approved as provided in section 10.03. 
(c) A corporation that restates its articles of incorporation shall deliver to the secretary of state 

for filing articles of restatement setting forth: 
(1) the name of the corporation; 
(2) the text of the restated articles of incorporation; 
(3) a statement that the restated articles consolidate all amendments into a single document; 

and 
(4) if a new amendment is included in the restated articles, the statements required under 

section 10.06 with respect to the new amendment. 
(d) Duly adopted restated articles of incorporation supersede the original articles of incorporation 

and all amendments to the articles of incorporation. 
(e) The secretary of state may certify restated articles of incorporation as the articles of 

incorporation currently in effect, without including the statements required by subsection 
(c)(4). 
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§ 10.08 Amendment Pursuant to Reorganization 
(a) A corporation’s articles of incorporation may be amended without action by the board of 

directors or shareholders to carry out a plan of reorganization ordered or decreed by a court 
of competent jurisdiction under the authority of a law of the United States. 

(b) The individual or individuals designated by the court shall deliver to the secretary of state for 
filing articles of amendment setting forth: 
(1) the name of the corporation; 
(2) the text of each amendment approved by the court; 
(3) the date of the court’s order or decree approving the articles of amendment; 
(4) the title of the reorganization proceeding in which the order or decree was entered; and 

(5) a statement that the court had jurisdiction of the proceeding under federal statute. 
(c) This section does not apply after entry of a final decree in the reorganization proceeding even 

though the court retains jurisdiction of the proceeding for limited purposes unrelated to 
consummation of the reorganization plan. 

 
§ 10.09 Effect of Amendment 
(a) An amendment to the articles of incorporation does not affect a cause of action existing 

against or in favor of the corporation, a proceeding to which the corporation is a party, or the 
existing rights of persons other than the shareholders. An amendment changing a 
corporation’s name does not affect a proceeding brought by or against the corporation in its 
former name. 

(b) A shareholder who becomes subject to new interest holder liability in respect of the 
corporation as a result of an amendment to the articles of incorporation shall have that new 
interest holder liability only in respect of interest holder liabilities that arise after the 
amendment becomes effective. 

(c) Except as otherwise provided in the articles of incorporation of the corporation, the interest 
holder liability of a shareholder who had interest holder liability in respect of the corporation 
before the amendment becomes effective and has new interest holder liability after the 
amendment becomes effective shall be as follows: 
(1) The amendment does not discharge that prior interest holder liability with respect to any 

interest holder liabilities that arose before the amendment becomes effective. 
(2) The provisions of the articles of incorporation of the corporation relating to interest 

holder liability as in effect immediately prior to the amendment shall continue to apply to 
the collection or discharge of any interest holder liabilities preserved by subsection § 
10.09(c)(1), as if the amendment had not occurred. 

(3) The shareholder shall have such rights of contribution from other persons as are provided 
by the articles of incorporation relating to interest holder liability as in effect immediately 
prior to the amendment with respect to any interest holder liabilities preserved by 
subsection § 10.09(c)(1), as if the amendment had not occurred. 

(4) The shareholder shall not, by reason of such prior interest holder liability, have interest 
holder liability with respect to any interest holder liabilities that arise after the 
amendment becomes effective. 

 
Subchapter B. 

AMENDMENT OF BYLAWS 
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§ 10.20 Authority to Amend 
(a) A corporation’s shareholders may amend or repeal the corporation’s bylaws. 
(b) A corporation’s board of directors may amend or repeal the corporation’s bylaws, unless: 

(1) the articles of incorporation, section 10.21 or, if applicable, section 10.22 reserve that 
power exclusively to the shareholders in whole or part; or 

(2) except as provided in section 2.06(d), the shareholders in amending, repealing, or 
adopting a bylaw expressly provide that the board of directors may not amend, repeal, or 
adopt that bylaw. 

(c) A shareholder of the corporation does not have a vested property right resulting from any 
provision in the bylaws. 

 
OFFICIAL COMMENT 

 . . . The authority granted to the shareholders in section § 10.20(b)(2) to prevent the board of 
directors from further changing a bylaw which the shareholders have amended, repealed, or 
adopted is expressly subject to section 2.06(d), which limits the authority of shareholders to 
restrict board action on bylaws with regard to procedures or conditions set forth in certain bylaws 
regulating the election of directors. See the Official Comment to section 2.06. . . . 
 
§ 10.21 Bylaw Increasing Quorum or Voting Requirement for Directors 
(a) A bylaw that increases a quorum or voting requirement for the board of directors may be 

amended or repealed: 
(1) if originally adopted by the shareholders, only by the shareholders, unless the bylaw 

otherwise provides; or 
(2) if adopted by the board of directors, either by the shareholders or by the board of 

directors. 
(b) A bylaw adopted or amended by the shareholders that increases a quorum or voting 

requirement for the board of directors may provide that it can be amended or repealed only 
by a specified vote of either the shareholders or the board of directors. 

(c) Action by the board of directors under subsection § 10.21(a) to amend or repeal a bylaw that 
changes a quorum or voting requirement for the board of directors shall meet the same 
quorum requirement and be adopted by the same vote required to take action under the 
quorum and voting requirement then in effect or proposed to be adopted, whichever is 
greater. 

 
§ 10.22 Bylaw Provisions Relating to the Election of Directors 
(a) Unless the articles of incorporation (i) specifically prohibit the adoption of a bylaw pursuant 

to this section, (ii) alter the vote specified in section 7.28(a), or (iii) provide for cumulative 
voting, a corporation may elect in its bylaws to be governed in the election of directors as 
follows: 
(1) each vote entitled to be cast may be voted for or against up to that number of candidates 

that is equal to the number of directors to be elected, or a shareholder may indicate an 
abstention, but without cumulating the votes; 

(2) to be elected, a nominee shall have received a plurality of the votes cast by holders of 
shares entitled to vote in the election at a meeting at which a quorum is present, provided 
that a nominee who is elected but receives more votes against than for election shall serve 
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as a director for a term that shall terminate on the date that is the earlier of (i) 90 days 
from the date on which the voting results are determined pursuant to section 7.29(b)(5) or 
(ii) the date on which an individual is selected by the board of directors to fill the office 
held by such director, which selection shall be deemed to constitute the filling of a 
vacancy by the board to which section 8.10 applies. Subject to subsection § 10.22(a)(3), a 
nominee who is elected but receives more votes against than for election shall not serve 
as a director beyond the 90-day period referenced above; and 

(3) the board of directors may select any qualified individual to fill the office held by a 
director who received more votes against than for election. 

(b) Subsection (a) does not apply to an election of directors by a voting group if (i) at the 
expiration of the time fixed under a provision requiring advance notification of director 
candidates, or (ii) absent such a provision, at a time fixed by the board of directors which is 
not more than 14 days before notice is given of the meeting at which the election is to occur, 
there are more candidates for election by the voting group than the number of directors to be 
elected, one or more of whom are properly proposed by shareholders. An individual shall not 
be considered a candidate for purposes of this subsection if the board of directors determines 
before the notice of meeting is given that such individual’s candidacy does not create a bona 
fide election contest. 

(c) A bylaw electing to be governed by this section may be repealed: 
(1) if originally adopted by the shareholders, only by the shareholders, unless the bylaw 

otherwise provides; 
(2) if adopted by the board of directors, by the board of directors or the shareholders. 

 
OFFICIAL COMMENT 

 Section 10.22 is effective only if a corporation elects in a bylaw to be governed by its terms. 
The provisions of section 10.22 effectively modify the term and holdover provisions of section 
8.05 pursuant to a limited exception for section 10.22 that is recognized in section 8.05. 
Accordingly, a bylaw provision that would seek to alter the term and holdover provision of 
section 8.05 that varied in any manner from section 10.22 would not be effective. 
 
1.  Section 10.22(a) 
 The rule in subsection § 10.22(a) is straightforward if the nominees for director equal the 
number of directorships up for election. In that case, and by way of example, the holder of a 
single share could vote either for or against each director. In the unusual case that section 
10.22(a) were applicable to a contested election notwithstanding the provisions of section 
10.22(b) (e.g., in the absence of an advance notice bylaw, a contest arises as a result of 
candidates for director being proposed subsequent to the determination date under section 
10.22(b)), the holder of a share would have to choose whether to indicate opposition to a slate by 
voting in favor of a candidate on the preferred slate or by voting against a candidate on the 
disfavored slate, or to abstain. Because it would be in the interests of all contestants to explain in 
their proxy materials that against votes would not be counted in favor of any candidate in a 
contested election, the rational voter in a contested election might be expected to vote in favor of 
all candidates on the preferred slate to promote a simple plurality victory rather than voting 
against candidates on the disfavored slate. Nothing in section 10.22 would prevent the holder of 
more than one share from voting differently with respect to each share held. . . .  
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 Section § 10.22(a)(2) does not conflict with or alter the plurality voting default standard. 
However, because section 10.22 shortens the term of a director who is elected but receives more 
votes against election than in favor of election, a vacancy will exist if no action is taken to fill the 
vacancy before the expiration of the shortened term. As contemplated by section 8.10, that 
vacancy may be filled by shareholders or by the board of directors, unless the articles of 
incorporation provide otherwise. In the alternative, action could be taken by amendment to, or in 
the manner provided in, the articles of incorporation or bylaws to reduce the size of the board of 
directors. See section 8.03. 
 
 Under section 8.05(d), the director appointed to fill the vacancy would be up for reelection at 
the next annual meeting, even if the term for that directorship would otherwise have been for 
more than one year, as in the case of a staggered board. 
 
 There is also no limitation in section 10.22 or elsewhere in the Act on the power of either the 
board of directors or shareholders to fill a vacancy with the person who held such directorship 
before the vacancy arose. 
 
2.  Section 10.22(b) 
 . . . The contested or uncontested nature of the election can change following the date for 
determining the voting regime that will apply. For example, an election that is contested at that 
date could become uncontested if a candidate withdraws. Conversely, unless the bylaws require 
advance notice of director nomination, an uncontested election could become contested before 
the vote is taken but after notice of the meeting has been given because there is no limitation on 
the ability of shareholders to nominate candidates for directorships up until the time nominations 
are closed at the meeting. Section 10.22(b) does not authorize changing the voting regime in 
those circumstances. 
 

CHAPTER 11 
Mergers and Share Exchanges 

 
INTRODUCTORY COMMENT 

 
Transactions Permitted 
 Chapter 11 deals with mergers and share exchanges. A merger is the traditional form for 
combining entities by operation of law, and the range of merger transactions chapter 11 permits 
is broad. In a merger, a domestic business corporation may merge with one or more of the 
following domestic or foreign entities: (i) business corporations; (ii) unincorporated entities 
(including limited liability companies, general and limited partnerships and business trusts); and 
(iii) nonprofit corporations (which are defined together with unincorporated entities as “eligible 
entities;” neither is included in the defined term “corporation”). These and other relevant terms 
used in this chapter are defined in sections 1.40 and 11.01. 
 
 The entity resulting from the merger may be one of the parties to the merger, or a new 
corporation or eligible entity created by the merger. Chapter 11 therefore may apply to a merger 
in which none of the parties is a domestic corporation, as long as the resulting entity (defined in 
section 11.01 as the “survivor”) is a new domestic corporation. In the case of any merger 
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involving a corporation or eligible entity organized under the laws of a foreign jurisdiction, the 
Act recognizes that whether and how those foreign entities may merge are matters governed by 
the law of the foreign jurisdiction. 
 
 Chapter 11 also permits share exchanges in which either (i) a domestic corporation acquires 
all of the shares or eligible interests of one or more classes or series of another domestic or 
foreign corporation or eligible entity, or (ii) all of the shares of one of more classes or series of a 
domestic corporation are acquired by another domestic or foreign corporation or eligible entity. 
As a result, in a share exchange, the existence of the acquired entity (the entity whose shares are 
acquired) continues. If enough shares or eligible interests are acquired, the acquired entity may 
become a subsidiary of the acquiring entity. Each of these transactions is a share exchange, even 
if it involves no shares and only “eligible interests” (which are defined in section 1.40 as 
specified rights in unincorporated entities and memberships in nonprofit corporations). A foreign 
corporation or eligible entity may only be the acquired entity in a share exchange if it is 
permitted by the law governing the foreign corporation or eligible entity. 
 
 Other chapters of the Act permit transactions that once could only be effected by merger. For 
example, chapter 9 provides for domestications, in which corporations can reincorporate in 
another jurisdiction, and conversions, in which corporations may convert to eligible entities. The 
Act’s approach is generally to provide similar procedures for effecting any of these types of 
transactions and certain other fundamental actions, such as amendments to the articles of 
incorporation under chapter 10 and sales of assets outside the usual and regular course of 
business under chapter 12. 
 
Requirements and Effects 
 Section 11.02 generally authorizes mergers and sets out requirements for their approval. For 
a domestic corporation, the requirements usually include a plan of merger, adopted by the board 
of directors and recommended by the board of directors to the shareholders, and approved by the 
shareholders. Section 11.03 has similar provisions for share exchanges and plans of share 
exchange. These sections permit the holders of shares or eligible interests of a party to a merger 
or of an acquired class or series in a share exchange to receive a broad range of consideration for 
their shares or interests. Section 11.04 sets out the approval requirements for domestic 
corporations that are parties to mergers or acquired entities in share exchanges, although section 
11.05 has special rules for certain parent-subsidiary transactions. Section 11.06 relates to the 
preparation and filing of articles of merger and share exchange, and section 11.07 states the 
effects of those transactions.  
 
 Finally, section 11.08 provides how mergers and share exchanges may be abandoned after 
they are adopted and approved. Dissenting shareholders in certain mergers and share exchanges 
and certain other fundamental actions have appraisal rights under chapter 13. 
 
§ 11.01 Definitions As used in this chapter: 
 “Acquired entity” means the domestic or foreign corporation or eligible entity that will have 
all of one or more classes or series of its shares or eligible interests acquired in a share exchange. 
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 “Acquiring entity” means the domestic or foreign corporation or eligible entity that will 
acquire all of one or more classes or series of shares or eligible interests of the acquired entity in 
a share exchange. 
 “New interest holder liability” means interest holder liability of a person, resulting from a 
merger or share exchange, that is (i) in respect of an entity which is different from the entity in 
which the person held shares or eligible interests immediately before the merger or share 
exchange became effective; or (ii) in respect of the same entity as the one in which the person 
held shares or eligible interests immediately before the merger or share exchange became 
effective if (A) the person did not have interest holder liability immediately before the merger or 
share exchange became effective, or (B) the person had interest holder liability immediately 
before the merger or share exchange became effective, the terms and conditions of which were 
changed when the merger or share exchange became effective. 
 “Party to a merger” means any domestic or foreign corporation or eligible entity that will 
merge under a plan of merger but does not include a survivor created by the merger. 
 “Survivor” in a merger means the domestic or foreign corporation or eligible entity into 
which one or more other corporations or eligible entities are merged. 
 

OFFICIAL COMMENT 
 Section 11.01 defines the parties to a merger as the entities that merge. Thus the parties to a 
merger do not include, for example, a new corporation or entity created by the merger that is the 
survivor, even though it results from the merger, or a parent corporation or entity that issues its 
securities as part of the merger consideration but does not itself merge. The definition of 
“survivor” contemplates the possibility that the survivor may not exist prior to the merger, and 
not be a party to the merger, but rather be created by the merger of two or more other 
corporations or entities. In that case, the survivor will need to be specified as a new corporation 
or entity in the plan of merger. 
 
 Share exchange is defined in section 1.40 by reference to section 11.03, and the range of 
parties and types of consideration permitted in a transaction under that section is broad. It could 
include, for example, the acquisition by a corporation of eligible interests in a partnership for 
cash. While that transaction would not involve either the acquisition or issuance of a 
corporation’s shares, it nevertheless falls within the definition of share exchange. 
 
§ 11.02 Merger 
(a) By complying with this chapter: 

(1) one or more domestic business corporations may merge with one or more domestic or 
foreign business corporations or eligible entities pursuant to a plan of merger, resulting in 
a survivor; and 

(2) two or more foreign business corporations or domestic or foreign eligible entities may 
merge, resulting in a survivor that is a domestic business corporation created in the 
merger. 

(b) By complying with the provisions of this chapter applicable to foreign entities, a foreign 
business corporation or a foreign eligible entity may be a party to a merger with a domestic 
business corporation, or may be created as the survivor in a merger in which a domestic 
business corporation is a party, but only if the merger is permitted by the organic law of the 
foreign business corporation or eligible entity. 
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(c) If the organic law or organic rules of a domestic eligible entity do not provide procedures for 
the approval of a merger, a plan of merger may nonetheless be adopted and approved by the 
unanimous consent of all of the interest holders of such eligible entity, and the merger may 
thereafter by effected as provided in the other provisions of this chapter; and for the purposes 
of applying this chapter in such a case: 
(1) the eligible entity, its members or interest holders, eligible interests and articles of 

incorporation or other organic rules taken together shall be deemed to be a domestic 
business corporation, shareholders, shares and articles of incorporation, respectively and 
vice versa as the context may require; and 

(2) if the business and affairs of the eligible entity are managed by a person or persons that 
are not identical to the members or interest holders, that group shall be deemed to be the 
board of directors. 

(d) The plan of merger must include: 
(1) as to each party to the merger, its name, jurisdiction of formation, and type of entity;  
(2) the survivor’s name, jurisdiction of formation, and type of entity, and, if the survivor is to 

be created in the merger, a statement to that effect; 
(3) the terms and conditions of the merger; 
(4) the manner and basis of converting the shares of each merging domestic or foreign 

business corporation and eligible interests of each merging domestic or foreign eligible 
entity into shares or other securities, eligible interests, obligations, rights to acquire 
shares, other securities or eligible interests, cash, other property, or any combination of 
the foregoing; 

(5) the articles of incorporation of any domestic or foreign business or nonprofit corporation, 
or the public organic record of any domestic or foreign unincorporated entity, to be 
created by the merger, or if a new domestic or foreign business or nonprofit corporation 
or unincorporated entity is not to be created by the merger, any amendments to the 
survivor’s articles of incorporation or other public organic record; and 

(6) any other provisions required by the laws under which any party to the merger is 
organized or by which it is governed, or by the articles of incorporation or organic rules 
of any such party. 

(e) In addition to the requirements of subsection § 11.02(d), a plan of merger may contain any 
other provision not prohibited by law. 

(f) Terms of a plan of merger may be made dependent on facts objectively ascertainable outside 
the plan in accordance with section 1.20(k). 

(g) A plan of merger may be amended only with the consent of each party to the merger, except 
as provided in the plan. A domestic party to a merger may approve an amendment to a plan: 
(1) in the same manner as the plan was approved, if the plan does not provide for the manner 

in which it may be amended; or 
(2) in the manner provided in the plan, except that shareholders, members, or interest holders 

that were entitled to vote on or consent to approval of the plan are entitled to vote on or 
consent to any amendment of the plan that will change: 
(i) the amount or kind of shares or other securities, eligible interests, obligations, rights to 

acquire shares, other securities or eligible interests, cash, or other property to be 
received under the plan by the shareholders, members, or interest holders of any party 
to the merger; 
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(ii) the articles of incorporation of any domestic or foreign business or nonprofit 
corporation, or the organic rules of any unincorporated entity, that will be the 
survivor of the merger, except for changes permitted by section 10.05 or by 
comparable provisions of the organic law of any such foreign corporation or domestic 
or foreign nonprofit corporation or unincorporated entity; or 

(iii) any of the other terms or conditions of the plan if the change would adversely affect 
such shareholders, members, or interest holders in any material respect. 

 
§ 11.03 Share Exchange 
(a) By complying with this chapter: 

(1) a domestic corporation may acquire all of the shares of one or more classes or series of 
shares of another domestic or foreign corporation, or all of the eligible interests of one or 
more classes or series of interests of a domestic or foreign eligible entity, in exchange for 
shares or other securities, eligible interests, obligations, rights to acquire shares or other 
securities or eligible interests, cash, other property, or any combination of the foregoing, 
pursuant to a plan of share exchange; or 

(2) all of the shares of one or more classes or series of shares of a domestic corporation may 
be acquired by another domestic or foreign corporation or eligible entity, in exchange for 
shares or other securities, eligible interests, obligations, rights to acquire shares or other 
securities or eligible interests, cash, other property, or any combination of the foregoing, 
pursuant to a plan of share exchange. 

(b) A foreign corporation or eligible entity may be the acquired entity in a share exchange only if 
the share exchange is permitted by the organic law of that corporation or other entity. 

(c) If the organic law or organic rules of a domestic eligible entity do not provide procedures for 
the approval of a share exchange, a plan of share exchange may be adopted and approved, 
and the share exchange effected, in accordance with the procedures, if any, for a merger. If 
the organic law or organic rules of a domestic eligible entity do not provide procedures for 
the approval of either a share exchange or a merger, a plan of share exchange may 
nonetheless be adopted and approved by the unanimous consent of all of the interest holders 
of such eligible entity whose interests will be exchanged under the plan of share exchange, 
and the share exchange may thereafter be effected as provided in the other provisions of this 
chapter; and for purposes of applying this chapter in such a case: 
(1) the eligible entity, its interest holders, interests and articles of incorporation or other 

organic rules taken together shall be deemed to be a domestic business corporation, 
shareholders, shares and articles of incorporation, respectively and vice versa as the 
context may require; and 

(2) if the business and affairs of the eligible entity are managed by a person or persons that 
are not identical to the members or interest holders, that person or those persons shall be 
deemed to be the board of directors. 

(d) The plan of share exchange must include: 
(1) the name of each domestic or foreign corporation or other eligible entity the shares or 

eligible interests of which will be acquired and the name of the domestic or foreign 
corporation or eligible entity that will acquire those shares or eligible interests; 

(2) the terms and conditions of the share exchange; 
(3) the manner and basis of exchanging shares of a domestic or foreign corporation or 

eligible interests in a domestic or foreign eligible entity the shares or eligible interests of 
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which will be acquired under the share exchange for shares or other securities, eligible 
interests, obligations, rights to acquire shares, other securities, or eligible interests, cash, 
other property, or any combination of the foregoing; and 

(4) any other provisions required by the organic law governing the acquired entity or its 
articles of incorporation or organic rules. 

(e) Terms of a plan of share exchange may be made dependent on facts objectively ascertainable 
outside the plan in accordance with section 1.20(k). 

(f) A plan of share exchange may be amended only with the consent of each party to the share 
exchange, except as provided in the plan. A domestic entity may approve an amendment to a 
plan: 
(1) in the same manner as the plan was approved, if the plan does not provide for the manner 

in which it may be amended; or 
(2) in the manner provided in the plan, except that shareholders, members, or interest holders 

that were entitled to vote on or consent to approval of the plan are entitled to vote on or 
consent to any amendment of the plan that will change: 
(i) the amount or kind of shares or other securities, eligible interests, obligations, rights to 

acquire shares, other securities or eligible interests, cash, or other property to be 
received under the plan by the shareholders, members or interest holders of the 
acquired entity; or 

(ii) any of the other terms or conditions of the plan if the change would adversely affect 
such shareholders, members or interest holders in any material respect. 

 
OFFICIAL COMMENT 

 
1.  In General 
 It is often desirable to structure a corporate combination so that the separate existence of one 
or more parties to the combination does not cease although another corporation or other entity 
obtains ownership of the shares or interests of those parties. This objective is often particularly 
important in the formation of insurance and bank holding companies, but is not limited to those 
contexts. In the absence of the procedure authorized in section 11.03, this kind of result often can 
be accomplished only by a reverse triangular merger, which involves the formation by a 
corporation, A, of a new subsidiary, followed by a merger of that subsidiary into another party to 
the merger, B, effected through the exchange of A’s securities for securities of B. Section 11.03 
authorizes a more straightforward procedure to accomplish the same result. 
  
 Section 11.03 authorizes a share exchange—a transaction in which the acquiring entity 
acquires all of the shares or eligible interests of one or more classes or series of shares or eligible 
interests of the acquired entity. The shares or eligible interests of one or more other classes or 
series of the acquired entity may be excluded from the share exchange or may be included on 
different bases. Shares or eligible interests of the affected class or series of the acquired entity 
owned at the effective time of the share exchange by the acquiring entity (or any parent of the 
acquiring entity or by any wholly owned subsidiary of the acquiring entity or of any such parent, 
each as defined in section § 11.04(k)), may also be excluded from the share exchange. 
 
 After the plan of share exchange is adopted and approved as required by section 11.04, it is 
binding on all holders of the shares or eligible interests of the class or series to be acquired. 
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Section 11.03 does not limit the power of a domestic corporation to acquire shares of another 
corporation or interests in another entity in a transaction other than a share exchange. In contrast 
to mergers, the articles of incorporation or public organic record of a party to a share exchange 
may not be amended by a plan of share exchange. Such an amendment to the articles of 
incorporation may, however, be effected under chapter 10 as a separate element of a corporate 
combination that involves a share exchange. . . .  
 
§ 11.04 Action on a Plan of Merger or Share Exchange 
In the case of a domestic corporation that is a party to a merger or the acquired entity in a share 
exchange, the plan of merger or share exchange shall be adopted in the following manner: 
(a) The plan of merger or share exchange shall first be adopted by the board of directors. 
(b) Except as provided in subsections (h), (j) and (l) and in section 11.05, the plan of merger or 

share exchange shall then be approved by the shareholders. In submitting the plan of merger 
or share exchange to the shareholders for approval, the board of directors shall recommend 
that the shareholders approve the plan or, in the case of an offer referred to in subsection 
(j)(2), that the shareholders tender their shares to the offeror in response to the offer, unless 
(i) the board of directors makes a determination that because of conflicts of interest or other 
special circumstances it should not make such a recommendation or (ii) section 8.26 applies. 
If either (i) or (ii) applies, the board shall inform the shareholders of the basis for its so 
proceeding. 

(c) The board of directors may set conditions for the approval of the plan of merger or share 
exchange by the shareholders or the effectiveness of the plan of merger or share exchange. 

(d) If the plan of merger or share exchange is required to be approved by the shareholders, and if 
the approval is to be given at a meeting, the corporation shall notify each shareholder, 
regardless of whether entitled to vote, of the meeting of shareholders at which the plan is to 
be submitted for approval. The notice must state that the purpose, or one of the purposes, of 
the meeting is to consider the plan and must contain or be accompanied by a copy or 
summary of the plan. If the corporation is to be merged into an existing foreign or domestic 
corporation or eligible entity, the notice must also include or be accompanied by a copy or 
summary of the articles of incorporation and bylaws or the organic rules of that corporation 
or eligible entity. If the corporation is to be merged with a domestic or foreign corporation or 
eligible entity and a new domestic or foreign corporation or eligible entity is to be created 
pursuant to the merger, the notice must include or be accompanied by a copy or a summary 
of the articles of incorporation and bylaws or the organic rules of the new corporation or 
eligible entity. 

(e) Unless the articles of incorporation, or the board of directors acting pursuant to subsection 
(c), require a greater vote or a greater quorum, approval of the plan of merger or share 
exchange requires the approval of the shareholders at a meeting at which a quorum exists 
consisting of a majority of the votes entitled to be cast on the plan, and, if any class or series 
of shares is entitled to vote as a separate group on the plan of merger or share exchange, the 
approval of each such separate voting group at a meeting at which a quorum of the voting 
group is present consisting of a majority of the votes entitled to be cast on the merger or 
share exchange by that voting group. 

(f) Subject to subsection (g) separate voting by voting groups is required: 
(1) on a plan of merger, by each class or series of shares that: 
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(i) are to be converted under the plan of merger into shares, other securities, eligible 
interests, obligations, rights to acquire shares, other securities or eligible interests, 
cash, other property, or any combination of the foregoing; or 

(ii) are entitled to vote as a separate group on a provision in the plan that constitutes a 
proposed amendment to the articles of incorporation of a surviving corporation that 
requires action by separate voting groups under section 10.04; 

(2) on a plan of share exchange, by each class or series of shares included in the exchange, 
with each class or series constituting a separate voting group; and 

(3) on a plan of merger or share exchange, if the voting group is entitled under the articles of 
incorporation to vote as a voting group to approve a plan of merger or share exchange, 
respectively. 

(g) The articles of incorporation may expressly limit or eliminate the separate voting rights 
provided in subsections (f)(1)(i) and (f)(2) as to any class or series of shares, except when the 
plan of merger or share exchange (i) includes what is or would be in effect an amendment 
subject to subsection § 11.04(f)(1)(i), and § 11.04(f)(1)(ii) will not effect a substantive 
business combination. 

(h) Unless the articles of incorporation otherwise provide, approval by the corporation’s 
shareholders of a plan of merger is not required if: 
(1) the corporation will survive the merger; 
(2) except for amendments permitted by section 10.05, its articles of incorporation will not be 

changed; 
(3) each shareholder of the corporation whose shares were outstanding immediately before 

the effective date of the merger or share exchange will hold the same number of shares, 
with identical preferences, rights and limitations, immediately after the effective date of 
the merger; and 

(4) the issuance in the merger of shares or other securities convertible into or rights 
exercisable for shares does not require a vote under section 6.21(f). 

(i) If as a result of a merger or share exchange one or more shareholders of a domestic active  
corporation would become subject to new interest holder liability, approval of the plan of 
merger or share exchange requires the signing in connection with the transaction, by each 
such shareholder, of a separate written consent to become subject to such new interest holder 
liability, unless in the case of a shareholder that already has interest holder liability with 
respect to such domestic corporation,  
(i) the new interest holder liability is with respect to a domestic or foreign corporation (which 

may be a different or the same domestic corporation in which the person is a 
shareholder), and  

(ii) the terms and conditions of the new interest holder liability are substantially identical to 
those of the existing interest holder liability (other than for changes that eliminate or 
reduce such interest holder liability). 

(j) Unless the articles of incorporation otherwise provide, approval by the shareholders of a plan 
of merger or share exchange is not required if: 
(1) the plan of merger or share exchange expressly (i) permits or requires the merger or share 

exchange to be effected under this subsection and (ii) provides that, if the merger or share 
exchange is to be effected under this subsection, the merger or share exchange will be 
effected as soon as practicable following the satisfaction of the requirement set forth in 
subsection (j)(6); 
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(2) another party to the merger, the acquiring entity in the share exchange, or a parent of 
another party to the merger or the acquiring entity in the share exchange, makes an offer 
to purchase, on the terms provided in the plan of merger or share exchange, any and all of 
the outstanding shares of the corporation that, absent this subsection, would be entitled to 
vote on the plan of merger or share exchange, except that the offer may exclude shares of 
the corporation that are owned at the commencement of the offer by the corporation, the 
offeror, or any parent of the offeror, or by any wholly owned subsidiary of any of the 
foregoing; 

(3) the offer discloses that the plan of merger or share exchange provides that the merger or 
share exchange will be effected as soon as practicable following the satisfaction of the 
requirement set forth in subsection (j)(6) and that the shares of the corporation that are 
not tendered in response to the offer will be treated as set forth in subsection (j)(8); 

(4) the offer remains open for at least 10 days; 
(5) the offeror purchases all shares properly tendered in response to the offer and not 

properly withdrawn; 
(6) the shares listed below are collectively entitled to cast at least the minimum number of 

votes on the merger or share exchange that, absent this subsection, would be required by 
this chapter and by the articles of incorporation for the approval of the merger or share 
exchange by the shareholders and by any other voting group entitled to vote on the 
merger or share exchange at a meeting at which all shares entitled to vote on the approval 
were present and voted: 
(i) shares purchased by the offeror in accordance with the offer; 
(ii) shares otherwise owned by the offeror or by any parent of the offeror or any wholly 

owned subsidiary of any of the foregoing; and 
(iii) shares subject to an agreement that they are to be transferred, contributed or 

delivered to the offeror, any parent of the offeror, or any wholly owned subsidiary of 
any of the foregoing in exchange for shares or eligible interests in such offeror, parent 
or subsidiary; 

(7) the offeror or a wholly owned subsidiary of the offeror merges with or into, or effects a 
share exchange in which it acquires shares of, the corporation; and 

(8) each outstanding share of each class or series of shares of the corporation that the offeror 
is offering to purchase in accordance with the offer, and that is not purchased in 
accordance with the offer, is to be converted in the merger into, or into the right to 
receive, or is to be exchanged in the share exchange for, or for the right to receive, the 
same amount and kind of securities, eligible interests, obligations, rights, cash, or other 
property to be paid or exchanged in accordance with the offer for each share of that class 
or series of shares that is tendered in response to the offer, except that shares of the 
corporation that are owned by the corporation or that are described in clause (ii) or (iii) of 
subsection (j)(6) need not be converted into or exchanged for the consideration described 
in this subsection (j)(8). 

(k) As used in subsection § 11.04(j)): 
(1) “offer” means the offer referred to in subsection (j)(2); 
(2) “offeror” means the person making the offer; 
(3) “parent” of an entity means a person that owns, directly or indirectly (through one or 

more wholly owned subsidiaries), all of the outstanding shares of or eligible interests in 
that entity; 
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(4) shares tendered in response to the offer shall be deemed to have been “purchased” in 
accordance with the offer at the earliest time as of which  
(i) the offeror has irrevocably accepted those shares for payment and  
(ii) either  

(A) in the case of shares represented by certificates, the offeror, or the offeror’s 
designated depository or other agent, has physically received the certificates 
representing those shares or  

(B) in the case of shares without certificates, those shares have been transferred into 
the account of the offeror or its designated depository or other agent, or an agent’s 
message relating to those shares has been received by the offeror or its designated 
depository or other agent; and 

(5) “wholly owned subsidiary” of a person means an entity of or in which that person owns, 
directly or indirectly (through one or more wholly owned subsidiaries), all of the 
outstanding shares or eligible interests. 

(l) Unless the articles of incorporation otherwise provide, 
(1) approval of a plan of share exchange by the shareholders of a domestic corporation is not 

required if the corporation is the acquiring entity in the share exchange; and 
(2) shares not to be exchanged under the plan of share exchange are not entitled to vote on 

the plan. 
 

OFFICIAL COMMENT 
. . .  
 
4.  Two-Step Transactions 
 Section 11.04(j) authorizes a two-step transaction meeting the requirements of that section to 
proceed without the shareholder vote that would otherwise be required by section 11.04(b). The 
first step is an offer to the shareholders to tender their shares in response to which enough 
shareholders tender so that, upon consummation of the offer, the offering party (and any parent 
or wholly owned subsidiary) owns or has the right to acquire shares with sufficient voting power 
to satisfy the shareholder approval that would otherwise be required to approve the plan of 
merger or share exchange pursuant to section 11.04. The second step is a merger or share 
exchange providing the remaining shareholders the same consideration as was offered to their 
class or series in the first step offer. The shareholder action in selling in response to the offer 
provides the necessary consent for the transaction, in lieu of a shareholder vote, if the other 
conditions set forth in section 11.04(j) are met. The requirements of section 11.04(j), together 
with sections 11.03(b), 13.03, 13.21 and 13.22, are intended to ensure that shareholders are not 
disadvantaged by the absence of a vote, and that they receive the same protection in terms of 
timing, director duties and appraisal rights that they would in a transaction approved by a 
shareholder vote. For example, section 11.04(b) requires, subject to limited exceptions, that the 
board of directors make a recommendation with respect to the offer that shareholders tender their 
shares. This ensures that there is a corporate action implicated by the offer, and that the same 
director duties will apply to the recommendation to tender into the offer as to conversion or 
exchange pursuant to a plan of merger or share exchange. 
 
5. Personal Liability of Shareholders 
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 The approval provisions of section 11.04(i) apply only in situations where a shareholder is 
becoming subject to “new interest holder liability” as defined in section 11.01, for example, 
where a corporation is merging into a general partnership or a cap on the shareholder’s interest 
holder liability is increased. The effect of a merger or share exchange on interest holder liability 
will be determined as provided in section 11.07(e). 
 
§ 11.05 Merger Between Parent and Subsidiary or Between Subsidiaries 
(a) A domestic or foreign parent entity that owns shares of a domestic corporation which carry at 

least 90% of the voting power of each class and series of the outstanding shares of the 
subsidiary that has voting power may (i) merge the subsidiary into itself (if it is a domestic or 
foreign corporation or eligible entity) or into another domestic or foreign corporation or 
eligible entity in which the parent entity owns at least 90% of the voting power of each class 
and series of the outstanding shares or eligible interests which have voting power, or (ii) 
merge itself (if it is a domestic or foreign corporation or eligible entity) into such subsidiary, 
in either case without the approval of the board of directors or shareholders of the subsidiary, 
unless the articles of incorporation or organic rules of the parent entity or the articles of 
incorporation of the subsidiary corporation otherwise provide. Section 11.04(i) applies to a 
merger under this section. The articles of merger relating to a merger under this section do 
not need to be signed by the subsidiary. 

(b) A parent entity shall, within 10 days after the effective date of a merger approved under 
subsection 11.05(a), notify each of the subsidiary’s shareholders that the merger has become 
effective. 

(c) Except as provided in subsections 11.05(a) and (b), a merger between a parent entity and a 
domestic subsidiary corporation shall be governed by the provisions of chapter 11 applicable 
to mergers generally. 

 
§ 11.06 Articles of Merger or Share Exchange 
(a) After (i) a plan of merger has been adopted and approved as required by this Act, or (ii) if the 

merger is being effected under section § 11.02(a)(2), the merger has been approved as 
required by the organic law governing the parties to the merger, then articles of merger shall 
be signed by each party to the merger except as provided in section 11.05(a). The articles 
must set forth: 
(1) the name, jurisdiction of formation, and type of entity of each party to the merger; 
(2) the name, jurisdiction of formation, and type of entity of the survivor; 
(3) if the survivor of the merger is a domestic corporation and its articles of incorporation are 

amended, or if a new domestic corporation is created as a result of the merger:  
(i) the amendments to the survivor’s articles of incorporation; or 
(ii) the articles of incorporation of the new corporation; 

(4) if the survivor of the merger is a domestic eligible entity and its public organic record is 
amended, or if a new domestic eligible entity is created as a result of the merger: 
(i) the amendments to the public organic record of the survivor; or 
(ii) the public organic record of the new eligible entity; 

(5) if the plan of merger required approval by the shareholders of a domestic corporation that 
is a party to the merger, a statement that the plan was duly approved by the shareholders 
and, if voting by any separate voting group was required, by each such separate voting 
group, in the manner required by this Act and the articles of incorporation; 
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(6) if the plan of merger or share exchange did not require approval by the shareholders of a 
domestic corporation that is a party to the merger, a statement to that effect; 

(7) as to each foreign corporation that is a party to the merger, a statement that the 
participation of the foreign corporation was duly authorized as required by its organic 
law; 

(8) as to each domestic or foreign eligible entity that is a party to the merger, a statement that 
the merger was approved in accordance with its organic law or section 11.02(c); and 

(9) if the survivor is created by the merger and is a domestic limited liability partnership, the 
filing required to become a limited liability partnership, as an attachment. 

(b) After a plan of share exchange in which the acquired entity is a domestic corporation or 
eligible entity has been adopted and approved as required by this Act, articles of share 
exchange shall be signed by the acquired entity and the acquiring entity. The articles shall set 
forth: 
(1) the name of the acquired entity; 
(2) the name, jurisdiction of formation, and type of entity of the domestic or foreign 

corporation or eligible entity that is the acquiring entity; and 
(3) a statement that the plan of share exchange was duly approved by the acquired entity by: 

(i) the required vote or consent of each class or series of shares or eligible interests 
included in the exchange; and 

(ii) the required vote or consent of each other class or series of shares or eligible interests 
entitled to vote on approval of the exchange by the articles of incorporation or organic 
rules of the acquired entity or section 11.03(c). 

(c) In addition to the requirements of subsection § 11.06(a) or (b), articles of merger or share 
exchange may contain any other provision not prohibited by law. 

(d) The articles of merger or share exchange shall be delivered to the secretary of state for filing 
and, subject to subsection § 11.06(e), the merger or share exchange shall take effect at the 
effective date determined in accordance with section 1.23. 

(e) With respect to a merger in which one or more foreign entities is a party or a foreign entity 
created by the merger is the survivor, the merger itself shall become effective at the later of: 
(1) when all documents required to be filed in foreign jurisdictions to effect the merger have 

become effective, or 
(2) when the articles of merger take effect. 

(f) Articles of merger filed under this section may be combined with any filing required under 
the organic law governing any domestic eligible entity involved in the transaction if the 
combined filing satisfies the requirements of both this section and the other organic law. 

 
§ 11.07 Effect of Merger or Share Exchange 
(a) When a merger becomes effective: 

(1) the domestic or foreign corporation or eligible entity that is designated in the plan of 
merger as the survivor continues or comes into existence, as the case may be; 

(2) the separate existence of every domestic or foreign corporation or eligible entity that is a 
party to the merger, other than the survivor, ceases; 

(3) all property owned by, and every contract right possessed by, each domestic or foreign 
corporation or eligible entity that is a party to the merger, other than the survivor, are the 
property and contract rights of the survivor without transfer, reversion or impairment; 
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(4) all debts, obligations and other liabilities of each domestic or foreign corporation or 
eligible entity that is a party to the merger, other than the survivor, are debts, obligations 
or liabilities of the survivor; 

(5) the name of the survivor may, but need not be, substituted in any pending proceeding for 
the name of any party to the merger whose separate existence ceased in the merger; 

(6) if the survivor is a domestic entity, the articles of incorporation and bylaws or the organic 
rules of the survivor are amended to the extent provided in the plan of merger; 

(7) the articles of incorporation and bylaws or the organic rules of a survivor that is a 
domestic entity and is created by the merger become effective; 

(8) the shares of each domestic or foreign corporation that is a party to the merger, and the 
eligible interests in an eligible entity that is a party to a merger, that are to be converted in 
accordance with the terms of the merger into shares or other securities, eligible interests, 
obligations, rights to acquire shares, other securities, or eligible interests, cash, other 
property, or any combination of the foregoing, are converted, and the former holders of 
such shares or eligible interests are entitled only to the rights provided to them by those 
terms or to any rights they may have under chapter 13 or the organic law governing the 
eligible entity or foreign corporation; 

(9) except as provided by law or the terms of the merger, all the rights, privileges, franchises, 
and immunities of each entity that is a party to the merger, other than the survivor, are the 
rights, privileges, franchises, and immunities of the survivor; and 

(10) if the survivor exists before the merger: 
(i) all the property and contract rights of the survivor remain its property and contract 

rights without transfer, reversion, or impairment; 
(ii) the survivor remains subject to all its debts, obligations, and other liabilities; and 
(iii) except as provided by law or the plan of merger, the survivor continues to hold all of 

its rights, privileges, franchises, and immunities. 
(b) When a share exchange becomes effective, the shares or eligible interests in the acquired 

entity that are to be exchanged for shares or other securities, eligible interests, obligations, 
rights to acquire shares, other securities or eligible interests, cash, other property, or any 
combination of the foregoing, are entitled only to the rights provided to them in the plan of 
share exchange or to any rights they may have under chapter 13 or under the organic law 
governing the acquired entity. 

(c) Except as otherwise provided in the articles of incorporation of a domestic corporation or the 
organic law governing or organic rules of a foreign corporation or a domestic or foreign 
eligible entity, the effect of a merger or share exchange on interest holder liability is as 
follows: 
(1) A person who becomes subject to new interest holder liability in respect of an entity as a 

result of a merger or share exchange shall have that new interest holder liability only in 
respect of interest holder liabilities that arise after the merger or share exchange becomes 
effective. 

(2) If a person had interest holder liability with respect to a party to the merger or the 
acquired entity before the merger or share exchange becomes effective with respect to 
shares or eligible interests of such party or acquired entity which were (i) exchanged in 
the merger or share exchange, (ii) were cancelled in the merger or (iii) the terms and 
conditions of which relating to interest holder liability were amended pursuant to the 
merger: 
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(i) The merger or share exchange does not discharge that prior interest holder liability 
with respect to any interest holder liabilities that arose before the merger or share 
exchange becomes effective. 

(ii) The provisions of the organic law governing any entity for which the person had that 
prior interest holder liability shall continue to apply to the collection or discharge of 
any interest holder liabilities preserved by subsection § 11.07(c)(2)(i), as if the merger 
or share exchange had not occurred. 

(iii) The person shall have such rights of contribution from other persons as are provided 
by the organic law governing the entity for which the person had that prior interest 
holder liability with respect to any interest holder liabilities preserved by subsection § 
11.07(c)(2)(i), as if the merger or share exchange had not occurred. 

(iv) The person shall not, by reason of such prior interest holder liability, have interest 
holder liability with respect to any interest holder liabilities that arise after the merger 
or share exchange becomes effective. 

(3) If a person has interest holder liability both before and after a merger becomes effective 
with unchanged terms and conditions with respect to the entity that is the survivor by 
reason of owning the same shares or eligible interests before and after the merger 
becomes effective, the merger has no effect on such interest holder liability. 

(4) A share exchange has no effect on interest holder liability related to shares or eligible 
interests of the acquired entity that were not exchanged in the share exchange. 

(d) Upon a merger becoming effective, a foreign corporation, or a foreign eligible entity, that is 
the survivor of the merger is deemed to: 
(1) appoint the secretary of state as its agent for service of process in a proceeding to enforce 

the rights of shareholders of each domestic corporation that is a party to the merger who 
exercise appraisal rights; and 

(2) agree that it will promptly pay the amount, if any, to which such shareholders are entitled 
under chapter 13. 

(e) Except as provided in the organic law governing a party to a merger or in its articles of 
incorporation or organic rules, the merger does not give rise to any rights that an interest 
holder, governor, or third party would have upon a dissolution, liquidation, or winding up of 
that party. The merger does not require a party to the merger to wind up its affairs and does 
not constitute or cause its dissolution or termination. 

(f) Property held for a charitable purpose under the law of this state by a domestic or foreign 
corporation or eligible entity immediately before a merger becomes effective may not, as a 
result of the transaction, be diverted from the objects for which it was donated, granted, 
devised, or otherwise transferred except and to the extent permitted by or pursuant to the 
laws of this state addressing cy près or dealing with nondiversion of charitable assets. 

(g) A bequest, devise, gift, grant, or promise contained in a will or other instrument of donation, 
subscription, or conveyance which is made to an entity that is a party to a merger that is not 
the survivor and which takes effect or remains payable after the merger inures to the 
survivor. 

(h) A trust obligation that would govern property if transferred to a nonsurviving entity applies to 
property that is transferred to the survivor after a merger becomes effective. 

 
§ 11.08 Abandonment of a Merger or Share Exchange 
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(a) After a plan of merger or share exchange has been adopted and approved as required by this 
chapter, and before articles of merger or share exchange have become effective, the plan may 
be abandoned by a domestic business corporation that is a party to the plan without action by 
its shareholders in accordance with any procedures set forth in the plan of merger or share 
exchange or, if no such procedures are set forth in the plan, in the manner determined by the 
board of directors. 

(b) If a merger or share exchange is abandoned under subsection § 11.08(a) after articles of 
merger or share exchange have been delivered to the secretary of state for filing but before 
the merger or share exchange has become effective, a statement of abandonment signed by 
all the parties that signed the articles of merger or share exchange shall be delivered to the 
secretary of state for filing before the articles of merger or share exchange become effective. 
The statement shall take effect on filing and the merger or share exchange shall be deemed 
abandoned and shall not become effective. The statement of abandonment must contain: 
(1) the name of each party to the merger or the names of the acquiring and acquired entities 

in a share exchange; 
(2) the date on which the articles of merger or share exchange were filed by the secretary of 

state; and 
(3) a statement that the merger or share exchange has been abandoned in accordance with 

this section. 
 

CHAPTER 12 
Disposition of Assets 

 
§ 12.01 Disposition of Assets Not Requiring Shareholder Approval 
No approval of the shareholders is required, unless the articles of incorporation otherwise 

provide: 
(a) to sell, lease, exchange, or otherwise dispose of any or all of the corporation’s assets in the 

usual and regular course of business; 
(b) to mortgage, pledge, dedicate to the repayment of indebtedness (whether with or without 

recourse), or otherwise encumber any or all of the corporation’s assets, regardless of whether 
in the usual and regular course of business; 

(c) to transfer any or all of the corporation’s assets to one or more domestic or foreign 
corporations or other entities all of the shares or interests of which are owned by the 
corporation; or 

(d) to distribute assets pro rata to the holders of one or more classes or series of the corporation’s 
shares. 

 
OFFICIAL COMMENT 

 . . . Examples of dispositions in the usual and regular course of business under section 
12.01(a) include the sale of a building that was the corporation’s only major asset where the 
corporation was formed for the purpose of constructing and selling that building, the sale by a 
corporation of its only major business where the corporation was formed to buy and sell 
businesses and the proceeds of the sale are to be reinvested in the purchase of a new business, or 
sales of assets by an open- or closed- end investment company the portfolio of which turns over 
many times in short periods. . . . 
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 No shareholder approval is required for a transaction involving a pro rata distribution 
because it comes within section 12.01(d). An example is a spin-off in which shares of a 
subsidiary are distributed pro rata to the holders of one or more classes or series of shares. On the 
other hand, a non pro rata distribution—for example, a split-off in which shares of a subsidiary 
are distributed only to some shareholders in exchange for some or all of their shares—would 
require shareholder approval under section 12.02(a) if the disposition would leave the 
corporation without a significant continuing business activity. When the transaction involves a 
distribution in liquidation—for example, when two or more subsidiaries (whether they have 
existed previously or are newly formed) representing all of a dissolved corporation’s business 
activities are distributed to shareholders (sometimes referred to as a split-up)—the transaction 
will be governed by chapter 14 (dissolution), not by chapter 12. 
 
§ 12.02 Shareholder Approval of Certain Dispositions 
(a) A sale, lease, exchange, or other disposition of assets, other than a disposition described in 

section 12.01, requires approval of the corporation’s shareholders if the disposition would 
leave the corporation without a significant continuing business activity. A corporation will 
conclusively be deemed to have retained a significant continuing business activity if it retains 
a business activity that represented, for the corporation and its subsidiaries on a consolidated 
basis, at least  
(i) 25% of total assets at the end of the most recently completed fiscal year, and  
(ii) either 25% of either income from continuing operations before taxes or 25% of revenues 

from continuing operations, in each case for the most recently completed fiscal year. 
(b) To obtain the approval of the shareholders under subsection § 12.02(a) the board of directors 

shall first adopt a resolution authorizing the disposition. The disposition shall then be 
approved by the shareholders. In submitting the disposition to the shareholders for approval, 
the board of directors shall recommend that the shareholders approve the disposition, unless 
(i) the board of directors makes a determination that because of conflicts of interest or other 
special circumstances it should not make such a recommendation, or (ii) section 8.26 applies. 
If either (i) or (ii) applies, the board shall inform the shareholders of the basis for its so 
proceeding. 

(c) The board of directors may set conditions for the approval by the shareholders of a 
disposition or the effectiveness of the disposition. 

(d) If a disposition is required to be approved by the shareholders under subsection § 12.02(a), 
and if the approval is to be given at a meeting, the corporation shall notify each shareholder, 
regardless of whether entitled to vote, of the meeting of shareholders at which the disposition 
is to be submitted for approval. The notice must state that the purpose, or one of the 
purposes, of the meeting is to consider the disposition and must contain a description of the 
disposition, including the terms and conditions of the disposition and the consideration to be 
received by the corporation. 

(e) Unless the articles of incorporation or the board of directors acting pursuant to subsection § 
12.02(c) require a greater vote or a greater quorum, the approval of a disposition by the 
shareholders shall require the approval of the shareholders at a meeting at which a quorum 
exists consisting of a majority of the votes entitled to be cast on the disposition. 

(f) After a disposition has been approved by the shareholders under this chapter, and at any time 
before the disposition has been consummated, it may be abandoned by the corporation 
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without action by the shareholders, subject to any contractual rights of other parties to the 
disposition. 

(g) A disposition of assets in the course of dissolution under chapter 14 is not governed by this 
section. 

(h) The assets of a direct or indirect consolidated subsidiary shall be deemed to be the assets of 
the parent corporation for the purposes of this section. 

 
OFFICIAL COMMENT 

1.  In General 
 . . . Whether a disposition leaves a corporation with a significant continuing business activity, 
within the meaning of section 12.02(a), depends on whether the corporation’s remaining business 
activity is significant when compared to the corporation’s business before the disposition. The 
25% safe harbor provides a measure of certainty in making this determination. The safe-harbor 
test is applied to assets and to revenue or income for the fiscal year ended immediately before the 
decision by the board of directors to make the disposition in question. 
 If a corporation disposes of assets for the purpose of reinvesting the proceeds of the 
disposition in substantially the same business in a somewhat different form (for example, by 
selling the corporation’s only plant for the purpose of buying or building a replacement plant), 
the disposition and reinvestment should be treated together, so that the transaction should not be 
deemed to leave the corporation without a significant continuing business activity. 
 
 In determining whether a disposition would leave a corporation without a significant 
continuing business activity, the test combines a parent corporation with subsidiaries that are or 
should be consolidated with it under applicable accounting principles. For example, if a 
corporation’s only significant business is owned by a consolidated subsidiary, a sale of that 
business requires approval of the parent’s shareholders under section 12.02. Correspondingly, if 
a corporation owns one significant business directly, and several other significant businesses 
through one or more wholly or almost wholly owned subsidiaries, a sale by the corporation of 
the single business it owns directly does not require shareholder approval under section 12.02 
(for example, the 25% retention tests of section 12.02(a) are met). 
 
 If all or a large part of a corporation’s assets are held for investment, the corporation actively 
manages those assets, and it has no other significant business, for purposes of chapter 12 the 
corporation should be considered to be in the business of investing in assets, so that a sale of 
most of those assets without a reinvestment should be considered a sale that would leave the 
corporation without a significant continuing business activity. In applying the 25% tests of 
section 12.02(a), an issue could arise if a corporation had more than one business activity, one or 
more of which might be traditional operating activities, such as manufacturing or distribution, 
and another of which might be considered managing investments in other securities or 
enterprises. If the activity constituting the management of investments is to be a continuing 
business activity as a result of the active engagement of the management of the corporation in 
that process and the 25% retention tests were met upon the disposition of the other businesses, 
shareholder approval would not be required. 
 
 A board of directors may determine that a retained continuing business falls within the 25% 
bright-line tests of the safe harbor in section 12.02(a) based either on accounting principles and 
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practices that are reasonable in the circumstances or (in applying the asset test) on a fair 
valuation or other method that is reasonable in the circumstances in a manner similar to that 
described in section 6.40(d) and the Official Comment 4 to that section. 
 
 The use of the term “significant” and the specific 25% safe harbor test for purposes of this 
section do not imply a standard for the test of significance or materiality for any other purposes 
under the Act or otherwise. . . .  
 
3.  Quorum and Voting 
  . . . The Act does not mandate separate voting by voting groups on dispositions, because 
after a disposition under this chapter the rights of all classes or series of shares remain the same. 
Separate voting by voting groups may nevertheless be required if provided for in the articles of 
incorporation or by the board of directors, acting pursuant to section 12.02(c). Appraisal may be 
available to shareholders entitled to vote on the disposition. See chapter 13. 
 

CHAPTER 13 
Appraisal Rights 

 
Subchapter A. 

RIGHT TO APPRAISAL AND PAYMENT FOR SHARES 
 

 
§ 13.01 Definitions In this chapter: 
 “Affiliate” means a person that directly or indirectly through one or more intermediaries 
controls, is controlled by, or is under common control with another person or is a senior 
executive of such person. For purposes of section 13.02(b)(4), a person is deemed to be an 
affiliate of its senior executives. 
 “Corporation” means the domestic corporation that is the issuer of the shares held by a 
shareholder demanding appraisal and, for matters covered in sections 13.22 through § 13.31, 
includes the survivor of a merger. 
 “Fair value” means the value of the corporation’s shares determined: 

(i) immediately before the effectiveness of the corporate action to which the 
shareholder objects; 
(ii) using customary and current valuation concepts and techniques generally 
employed for similar businesses in the context of the transaction requiring 
appraisal; and 
(iii) without discounting for lack of marketability or minority status except, if appropriate, for 

amendments to the articles of incorporation pursuant to section 13.02(a)(4). 
 “Interest” means interest from the date the corporate action becomes effective until the date 
of payment, at the rate of interest on judgments in this state on the effective date of the corporate 
action. 
 “Interested transaction” means a corporate action described in section 13.02(a), other than a 
merger pursuant to section 11.05, involving an interested person in which any of the shares or 
assets of the corporation are being acquired or converted. As used in this definition: 
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(i) “Interested person” means a person, or an affiliate of a person, who at any time during the 
one-year period immediately preceding approval by the board of directors of the 
corporate action: 
(A) was the beneficial owner of 20% or more of the voting power of the corporation, 

other than as owner of excluded shares; 
(B) had the power, contractually or otherwise, other than as owner of excluded shares, to 

cause the appointment or election of 25% or more of the directors to the board of 
directors of the corporation; or 

(C) was a senior executive or director of the corporation or a senior executive of any 
affiliate of the corporation, and that senior executive or director will receive, as a 
result of the corporate action, a financial benefit not generally available to other 
shareholders as such, other than: 
(I) employment, consulting, retirement, or similar benefits established separately and 

not as part of or in contemplation of the corporate action; 
(II) employment, consulting, retirement, or similar benefits established in 

contemplation of, or as part of, the corporate action that are not more favorable 
than those existing before the corporate action or, if more favorable, that have 
been approved on behalf of the corporation in the same manner as is provided in 
section 8.62; or 

(III) in the case of a director of the corporation who will, in the corporate action, 
become a director or governor of the acquiror or any of its affiliates, rights and 
benefits as a director or governor that are provided on the same basis as those 
afforded by the acquiror generally to other directors or governors of such entity or 
such affiliate. 

(ii) “Beneficial owner” means any person who, directly or indirectly, through any contract, 
arrangement, or understanding, other than a revocable proxy, has or shares the power to 
vote, or to direct the voting of, shares; except that a member of a national securities 
exchange is not deemed to be a beneficial owner of securities held directly or indirectly 
by it on behalf of another person if the member is precluded by the rules of the exchange 
from voting without instruction on contested matters or matters that may affect 
substantially the rights or privileges of the holders of the securities to be voted. When two 
or more persons agree to act together for the purpose of voting their shares of the 
corporation, each member of the group formed thereby is deemed to have acquired 
beneficial ownership, as of the date of the agreement, of all shares having voting power 
of the corporation beneficially owned by any member of the group. 

(iii) “Excluded shares” means shares acquired pursuant to an offer for all shares having 
voting power if the offer was made within one year before the corporate action for 
consideration of the same kind and of a value equal to or less than that paid in connection 
with the corporate action. 

 “Preferred shares” means a class or series of shares whose holders have preference over any 
other class or series of shares with respect to distributions. 
 “Senior executive” means the chief executive officer, chief operating officer, chief financial 
officer, and any individual in charge of a principal business unit or function. 
 “Shareholder” means a record shareholder, a beneficial shareholder, and a voting trust 
beneficial owner. 
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OFFICIAL COMMENT 
1.  Overview 
 Chapter 13 proceeds from the premise that judicial appraisal should be provided by statute 
only when two conditions co-exist. First, a proposed corporate action as approved by a majority 
will result in a fundamental change in the shares to be affected by the action. Second, uncertainty 
concerning the fair value of the affected shares may cause reasonable persons to differ about the 
fairness of the terms of the corporate action. Uncertainty is reduced, however, in the case of 
publicly traded shares. This explains both the market exception described below and the limits 
provided to that exception. 
 
 When these two conditions exist in connection with domestications and conversions under 
chapter 9, mergers and share exchanges under chapter 11, and dispositions of assets requiring 
shareholder approval under chapter 12, chapter 13 provides for appraisal rights. Each of these 
actions will result in a fundamental change in the shares that a disapproving shareholder may 
believe was not adequately compensated by the terms approved by the majority. Shareholders are 
not entitled to appraisal, however, if the change will not alter the terms of the class or series of 
securities that they hold. For example, statutory appraisal rights are not available for shares of 
any class or series of the surviving corporation in a merger that are not being changed in the 
merger or for shares of any class or series that is not included in a share exchange. Appraisal is 
also not triggered by a voluntary dissolution under chapter 14 because the dissolution does not 
affect liquidation rights of the shares of any class or series. 
 With the exception of reverse stock splits that result in cashing out some of the shares of a 
class or series, chapter 13 does not grant appraisal rights in connection with amendments to the 
articles of incorporation. This does not reflect a judgment that an amendment changing the terms 
of a particular class or series may not have significant economic effects. Rather, it reflects a 
judgment that distinguishing among different types of amendments for the purposes of statutory 
appraisal is necessarily arbitrary. Chapter 13 delineates in section § 13.02(a)(5) a list of actions 
for which the corporation may voluntarily choose to provide appraisal. It also allows, under 
section § 13.02(c), a provision in the articles of incorporation that eliminates, in whole or in part, 
statutory appraisal rights for preferred shares, subject to certain conditions. . . .  
 
2.  Definitions 
 
 . . .  
 
 B.  FAIR VALUE 
 . . . Clause (ii) of the definition of “fair value” in section 13.01 adopts the view that different 
transactions and different contexts may warrant different valuation methodologies. Customary 
valuation concepts and techniques will typically take into account numerous relevant factors, and 
will normally result in a range of values, not a particular single value. A court determining fair 
value under chapter 13 should give great deference to the aggregate consideration accepted or 
approved by a disinterested board of directors for an appraisal-triggering transaction. 
 
 Valuation discounts for lack of marketability or minority status are inappropriate in most 
appraisal actions, both because most transactions that trigger appraisal rights affect the 
corporation as a whole and because such discounts may give the majority the opportunity to take 
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advantage of minority shareholders who have been forced against their will to accept the 
appraisal-triggering transaction. Clause (iii) of the definition of “fair value” adopts the view that 
appraisal should generally award a shareholder his or her proportional interest in the corporation 
after valuing the corporation as a whole, rather than the value of the shareholder’s shares when 
valued alone. . . . 
 
 D. INTERESTED TRANSACTION 
 . . . When a transaction fits within the definition of an interested transaction there are two 
consequences: the market exception will not be applicable, and the exclusion of other remedies 
under section 13.40 will not be applicable unless certain disinterested approvals have been 
obtained. 
 
 The definition of “beneficial owner” in subsection (ii) of the definition of “interested 
transaction” is used to identify possible conflict situations by deeming each member of a group 
that agrees to vote in concert to be a beneficial owner of all the voting shares owned by the 
members of the group. (In contrast, the term “beneficial shareholder,” as defined in section 1.40, 
is used to identify those persons entitled to appraisal rights.) When an acquisition is effected in 
two steps (a tender offer followed by a merger) within one year, and the consideration in the 
merger is of the same kind and of at least the same value as that in the tender offer, the two-step 
acquisition is properly considered a single transaction for purposes of identifying conflict 
transactions, regardless of whether the second-step merger is governed by section 11.04 or § 
11.05. Therefore the shares acquired in such an offer (defined as “excluded shares” in subsection 
(iii)) are excluded in subsections (i)(A) and (B) from the determination of whether a person is an 
“interested person” for purposes of the second-step merger. 
 
 A reverse split in which small shareholders are cashed out will constitute an interested 
transaction if there is an affiliate of the corporation who satisfies the test in subsections (i)(A) or 
(B). In that case, the corporation itself will be considered an affiliate of the large shareholder and 
fall within the definition of “interested person,” such that when the corporation acquires and 
cashes out the shares of the small shareholders the acquisition will be an interested transaction. 
 
 Subsection (i)(C) applies to management buyouts because management’s participation in the 
buyout group is itself “a financial benefit not generally available to other shareholders.” It also 
applies to transactions involving other types of economic benefits (excluding benefits afforded to 
shareholders generally) afforded to senior executives (as defined in section 13.01) and directors 
in specified conflict situations, unless specific objective or procedural standards are met. It 
would also apply to less common situations, such as where the vote of a director is manipulated 
by providing the director with special consideration to secure his or her vote in favor of the 
transaction. Section 13.01 specifically defines the term “affiliate” to include an entity of which a 
person is a senior executive. As a result of this definition, if a senior executive of the corporation 
is to continue and is to receive enumerated employment and other financial benefits after the 
transaction, exempting the transaction from the category of “interested transactions” will depend 
on meeting one of the three conditions specified in subsection (i)(C), for example: 
 

•  If an individual has an arrangement under which benefits will be triggered on a “change 
of control,” such as accelerated vesting of options, retirement benefits, deferred 
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compensation and similar items, or is afforded the opportunity to retire or leave the 
employ of the enterprise with more favorable economic results than would be the case 
absent a change of control, the existence of these arrangements would not mean that the 
transaction is an interested transaction if the arrangements had been established as a 
general condition of the individual’s employment or continued employment, rather than 
in contemplation of the particular transaction. 

 
•  If such arrangements are established as part of, or as a condition of, the transaction, the 

transaction will still not be considered an interested transaction if the arrangements are 
either not more favorable to the officer or director than those already in existence or, if 
they treat the director or officer more favorably, are approved by “qualified” directors 
(i.e., meeting the standard specified in section 1.43), in the same manner as provided for 
conflicting interest transactions generally with the corporation under section 8.62. This 
category would include arrangements with the corporation that have been negotiated as 
part of, or as a condition to, the transaction or arrangements with the acquiring company 
or one or more of its other subsidiaries. 

 
•  If a person who is a director of the corporation and, in connection with the transaction, is 

to become a director of the acquiror or its parent, or to continue as a director of the 
corporation when it becomes a subsidiary of the acquiror, the transaction will not be 
considered an interested transaction as long as that person will not be treated more 
favorably as a director than are other persons who are serving in the same director 
positions. . . .  

 
§ 13.02 Right to Appraisal 
(a) A shareholder is entitled to appraisal rights, and to obtain payment of the fair value of that 

shareholder’s shares, in the event of any of the following corporate actions: 
(1) consummation of a merger to which the corporation is a party (i) if shareholder approval 

is required for the merger by section 11.04, or would be required but for the provisions of 
section 11.04(j), except that appraisal rights shall not be available to any shareholder of 
the corporation with respect to shares of any class or series that remain outstanding after 
consummation of the merger, or (ii) if the corporation is a subsidiary and the merger is 
governed by section 11.05; 

(2) consummation of a share exchange to which the corporation is a party the shares of which 
will be acquired, except that appraisal rights shall not be available to any shareholder of 
the corporation with respect to any class or series of shares of the corporation that is not 
acquired in the share exchange; 

(3) consummation of a disposition of assets pursuant to section 12.02 if the shareholder is 
entitled to vote on the disposition, except that appraisal rights shall not be available to 
any shareholder of the corporation with respect to shares of any class or series if (i) under 
the terms of the corporate action approved by the shareholders there is to be distributed to 
shareholders in cash the corporation’s net assets, in excess of a reasonable amount 
reserved to meet claims of the type described in sections 14.06 and § 14.07, (A) within 
one year after the shareholders’ approval of the action and (B) in accordance with their 
respective interests determined at the time of distribution, and (ii) the disposition of assets 
is not an interested transaction; 
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(4) an amendment of the articles of incorporation with respect to a class or series of shares 
that reduces the number of shares of a class or series owned by the shareholder to a 
fraction of a share if the corporation has the obligation or right to repurchase the 
fractional share so created; 

(5) any other merger, share exchange, disposition of assets or amendment to the articles of 
incorporation, in each case to the extent provided by the articles of incorporation, bylaws 
or a resolution of the board of directors; 

(6) consummation of a domestication pursuant to section 9.20 if the shareholder does not 
receive shares in the foreign corporation resulting from the domestication that have terms 
as favorable to the shareholder in all material respects, and represent at least the same 
percentage interest of the total voting rights of the outstanding shares of the foreign 
corporation, as the shares held by the shareholder before the domestication; 

(7) consummation of a conversion of the corporation to a nonprofit corporation pursuant to 
section 9.30; or 

(8) consummation of a conversion of the corporation to an unincorporated entity pursuant to 
section 9.30. 

(b) Notwithstanding subsection § 13.02(a), the availability of appraisal rights under subsections 
(a)(1), (2) shall be limited in accordance with the following provisions: 
(1) Appraisal rights shall not be available for the holders of shares of any class or series of 

shares which is: 
(i) a covered security under section 18(b)(1)(A) or (B) of the Securities Act of 1933; 
(ii) traded in an organized market and has at least 2,000 shareholders and a market value 

of at least $20 million (exclusive of the value of such shares held by the corporation’s 
subsidiaries, senior executives and directors and by any beneficial shareholder and 
any voting trust beneficial owner owning more than 10% of such shares); or 

(iii) issued by an open end management investment company registered with the 
Securities and Exchange Commission under the Investment Company Act of 1940 
and which may be redeemed at the option of the holder at net asset value. 

(2) The applicability of subsection § 13.02(b)(1) shall be determined as of: 
(i) the record date fixed to determine the shareholders entitled to receive notice of the 

meeting of shareholders to act upon the corporate action requiring appraisal rights or, 
in the case of an offer made pursuant to section 11.04(j), the date of such offer; or 

(ii) if there is no meeting of shareholders and no offer made pursuant to section 11.04(j), 
the day before the consummation of the corporate action or effective date of the 
amendment of the articles of incorporation, as applicable. 

(3) Subsection § 13.02(b)(1) shall not be applicable and appraisal rights shall be available 
pursuant to subsection § 13.02(a) for the holders of any class or series of shares (i) who 
are required by the terms of the corporate action requiring appraisal rights to accept for 
such shares anything other than cash or shares of any class or any series of shares of any 
corporation, or any other proprietary interest of any other entity, that satisfies the 
standards set forth in subsection § 13.02(b)(1) at the time the corporate action becomes 
effective, or (ii) in the case of the consummation of a disposition of assets pursuant to 
section 12.02, unless the cash, shares, or proprietary interests received in the disposition 
are, under the terms of the corporate action approved by the shareholders, to be 
distributed to the shareholders, as part of a distribution to shareholders of the net assets of 
the corporation in excess of a reasonable amount to meet claims of the type described in 
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sections 14.06 and 14.07, (A) within one year after the shareholders’ approval of the 
action, and (B) in accordance with their respective interests determined at the time of the 
distribution. 

(4) Subsection (b)(1) shall not be applicable and appraisal rights shall be available pursuant 
to subsection § 13.02(a) for the holders of any class or series of shares where the 
corporate action is an interested transaction. 

(c) Notwithstanding any other provision of section 13.02, the articles of incorporation as 
originally filed or any amendment to the articles of incorporation may limit or eliminate 
appraisal rights for any class or series of preferred shares, except that (i) no such limitation or 
elimination shall be effective if the class or series does not have the right to vote separately 
as a voting group (alone or as part of a group) on the action or if the action is a conversion 
under section 9.30, or a merger having a similar effect as a conversion in which the converted 
entity is an eligible entity, and (ii) any such limitation or elimination contained in an 
amendment to the articles of incorporation that limits or eliminates appraisal rights for any of 
such shares that are outstanding immediately before the effective date of such amendment or 
that the corporation is or may be required to issue or sell thereafter pursuant to any 
conversion, exchange or other right existing immediately before the effective date of such 
amendment shall not apply to any corporate action that becomes effective within one year 
after the effective date of such amendment if such action would otherwise afford appraisal 
rights. 

 
OFFICIAL COMMENT 

 
1.  Transactions Requiring Appraisal Rights 
 Section 13.02(a) establishes the scope of appraisal rights by identifying those transactions 
that afford this right. Statutory appraisal is made available only for corporate actions that will 
result in a fundamental change in the shares to be affected by the action and then only when 
uncertainty concerning the fair value of the affected shares may cause reasonable differences 
about the fairness of the terms of the corporate action. The transactions that satisfy both of these 
criteria are set forth in section 13.02(a), subject to the exceptions set forth in section 13.02(b). In 
a two-step transaction authorized by section 11.04(j), shareholders at the time of the second step 
merger could have appraisal rights even though there is no shareholder vote. Shareholders who 
tender in response to the offer in the first step of such a transaction would not have appraisal 
rights; their tendering in response to the offer has the same effect on appraisal rights as if they 
had voted for the transaction. 
Under section 13.02(b)(4), the reasons for granting appraisal rights in a reverse stock split in 
which shares are cashed out are similar to those for granting such rights in cases of cash-out 
mergers, as both transactions could compel affected shareholders to accept cash for their 
investment in an amount established by the corporation. Appraisal is afforded only for those 
shareholders of a class or series whose interest is so affected by the amendment. As provided in 
section 12.02(g), a disposition of assets by a corporation in the course of dissolution under 
chapter 14 is governed by that chapter, not chapter 12, and thus does not implicate appraisal 
rights. 
 
 An express grant of voluntary appraisal rights under section § 13.02(a) (§ 13.02(a)(5)) 
overrides any of the exceptions to the availability of appraisal rights in section 13.02(a). Any 
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voluntary grant of appraisal rights by the corporation to the holders of one or more of its classes 
or series of shares in connection with a corporate action will automatically make all of the 
provisions of chapter 13 applicable to the corporation and such holders regarding that corporate 
action. 
 
2.  Market Exception to Appraisal Rights  
 Chapter 13 provides a limited exception to appraisal rights for those situations where 
shareholders may either accept the appraisal-triggering corporate action or sell their shares in an 
organized market described in section § 13.02(b)(1). For purposes of this chapter, the market 
exception is provided for a class or series of shares if two tests are satisfied: the market in which 
the shares are traded must be liquid, as described in section § 13.02(b)(1), and the value of the 
shares established by the appraisal-triggering event must be the result of a process reasonably 
calculated to arrive at a price reflective of an arm’s length transaction. 
 
 Because section § 13.02(b)(2)(i) excludes from the market exception those transactions that 
require shareholders to accept anything other than cash or securities that also meet the liquidity 
tests of section § 13.02(b)(1), shareholders are assured of receiving either appraisal rights, cash 
from the transaction, or shares or other proprietary interests in the survivor entity that are liquid. 
Section § 13.02(b)(2) specifies the date on which the corporation must satisfy the requirements 
of section § 13.02(b)(1) for the market exception to be applicable. Section § 13.02(b)(§ 
13.02(b)(4)) recognizes that the market price of, or consideration for, shares of a corporation that 
proposes to engage in an interested transaction of the type listed in section 13.02(a) may be 
subject to influences where a corporation’s management, controlling shareholders or directors 
have conflicting interests that could, if not dealt with appropriately, adversely affect the 
consideration that otherwise could have been expected. Section 13.02(b)(§ 13.02(b)(4)) thus 
provides that the market exception will not apply in those instances where the transaction 
constitutes an interested transaction (as defined in section 13.01). 
 
3.  Elimination of Appraisal Rights for Preferred Shares 
 Section 13.02(c) permits the corporation to eliminate or limit appraisal rights that would 
otherwise be available for the holders of one or more series or classes of preferred shares 
provided that the standards in that section are met. Chapter 13 does not permit the corporation to 
eliminate or limit the appraisal rights of common shares. 
 
§ 13.03 Assertion of Rights by Nominees and Beneficial Shareholders 
(a) A record shareholder may assert appraisal rights as to fewer than all the shares registered in 

the record shareholder’s name but owned by a beneficial shareholder or a voting trust 
beneficial owner only if the record shareholder objects with respect to all shares of a class or 
series owned by the beneficial shareholder or the voting trust beneficial owner and notifies 
the corporation in writing of the name and address of each beneficial shareholder or voting 
trust beneficial owner on whose behalf appraisal rights are being asserted. The rights of a 
record shareholder who asserts appraisal rights for only part of the shares held of record in 
the record shareholder’s name under this subsection shall be determined as if the shares as to 
which the record shareholder objects and the record shareholder’s other shares were 
registered in the names of different record shareholders. 
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(b) A beneficial shareholder and a voting trust beneficial owner may assert appraisal rights as to 
shares of any class or series held on behalf of the shareholder only if such shareholder: 
(1) submits to the corporation the record shareholder’s written consent to the assertion of 

such rights no later than the date referred to in section § 13.22(b)(2)(ii); and 
(2) does so with respect to all shares of the class or series that are beneficially owned by the 

beneficial shareholder or the voting trust beneficial owner. 
 

Subchapter B. 
PROCEDURE FOR EXERCISE OF APPRAISAL RIGHTS 

 
§ 13.20 Notice of Appraisal Rights 
(a) Where any corporate action specified in section 13.02(a) is to be submitted to a vote at a 

shareholders’ meeting, the meeting notice (or where no approval of such action is required 
pursuant to section 11.04(j), the offer made pursuant to section 11.04(j)), must state that the 
corporation has concluded that appraisal rights are, are not or may be available under this 
chapter. If the corporation concludes that appraisal rights are or may be available, a copy of 
this chapter must accompany the meeting notice or offer sent to those record shareholders 
entitled to exercise appraisal rights. 

(b) In a merger pursuant to section 11.05, the parent entity shall notify in writing all record 
shareholders of the subsidiary who are entitled to assert appraisal rights that the corporate 
action became effective. Such notice shall be sent within 10 days after the corporate action 
became effective and include the materials described in section 13.22. 

(c) Where any corporate action specified in section 13.02(a) is to be approved by written consent 
of the shareholders pursuant to section 7.04: 
(1) written notice that appraisal rights are, are not or may be available shall be sent to each 

record shareholder from whom a consent is solicited at the time consent of such 
shareholder is first solicited and, if the corporation has concluded that appraisal rights are 
or may be available, the notice must be accompanied by a copy of this chapter; and 

(2) written notice that appraisal rights are, are not or may be available must be delivered 
together with the notice to nonconsenting and nonvoting shareholders required by 
sections 7.04(e) and (f), may include the materials described in section 13.22 and, if the 
corporation has concluded that appraisal rights are or may be available, must be 
accompanied by a copy of this chapter. 

(d) Where corporate action described in section 13.02(a) is proposed, or a merger pursuant to 
section 11.05 is effected, the notice referred to in subsection (a) or (c), if the corporation 
concludes that appraisal rights are or may be available, and in subsection § 13.20(b) must be 
accompanied by: 
(1) financial statements of the corporation that issued the shares that may be subject to 

appraisal, consisting of a balance sheet as of the end of a fiscal year ending not more than 
16 months before the date of the notice, an income statement for that year, and a cash 
flow statement for that year; provided that, if such financial statements are not reasonably 
available, the corporation shall provide reasonably equivalent financial information; and 

(2) the latest interim financial statements of such corporation, if any. 
(e) The right to receive the information described in subsection (d) may be waived in writing by 

a shareholder before or after the corporate action. 
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§ 13.21 Notice of Intent to Demand Payment and Consequences of Voting or Consenting 
(a) If a corporate action specified in section 13.02(a) is submitted to a vote at a shareholders’ 

meeting, a shareholder who wishes to assert appraisal rights with respect to any class or 
series of shares: 
(1) shall deliver to the corporation, before the vote is taken, written notice of the 

shareholder’s intent to demand payment if the proposed action is effectuated; and 
(2) shall not vote, or cause or permit to be voted, any shares of such class or series in favor of 

the proposed action. 
(b) If a corporate action specified in section 13.02(a) is to be approved by written consent, a 

shareholder who wishes to assert appraisal rights with respect to any class or series of shares 
shall not sign a consent in favor of the proposed action with respect to that class or series of 
shares. 

(c) If a corporate action specified in section 13.02(a) does not require shareholder approval 
pursuant to section 11.04(j), a shareholder who wishes to assert appraisal rights with respect 
to any class or series of shares (i) shall deliver to the corporation before the shares are 
purchased pursuant to the offer written notice of the shareholder’s intent to demand payment 
if the proposed action is effected; and (ii) shall not tender, or cause or permit to be tendered, 
any shares of such class or series in response to such offer. 

(d) A shareholder who fails to satisfy the requirements of subsection (a), (b) or (c) is not entitled 
to payment under this chapter. 

 
§ 13.22 Appraisal Notice and Form 
(a) If a corporate action requiring appraisal rights under section 13.02(a) becomes effective, the 

corporation shall deliver a written appraisal notice and form required by subsection § 
13.22(b) to all shareholders who satisfy the requirements of sections 13.21(a), (b) or (c). In 
the case of a merger under section 11.05, the parent shall deliver an appraisal notice and form 
to all record shareholders who may be entitled to assert appraisal rights. 

(b) The appraisal notice shall be delivered no earlier than the date the corporate action specified 
in section 13.02(a) became effective, and no later than 10 days after such date, and must: 
(1) supply a form that (i) specifies the first date of any announcement to shareholders made 

before the date the corporate action became effective of the principal terms of the 
proposed corporate action, and (ii) if such announcement was made, requires the 
shareholder asserting appraisal rights to certify whether beneficial ownership of those 
shares for which appraisal rights are asserted was acquired before that date, and (iii) 
requires the shareholder asserting appraisal rights to certify that such shareholder did not 
vote for or consent to the transaction as to the class or series of shares for which appraisal 
is sought; 

(2) state: 
(i) where the form shall be sent and where certificates for certificated shares shall be 

deposited and the date by which those certificates must be deposited, which date may 
not be earlier than the date by which the corporation must receive the required form 
under subsection § 13.22(b)(2)(ii); 

(ii) a date by which the corporation shall receive the form, which date may not be fewer 
than 40 nor more than 60 days after the date the subsection § 13.22(a) appraisal notice 
is sent, and state that the shareholder shall have waived the right to demand appraisal 
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with respect to the shares unless the form is received by the corporation by such 
specified date; 

(iii) the corporation’s estimate of the fair value of the shares; 
(iv) that, if requested in writing, the corporation will provide, to the shareholder so 

requesting, within 10 days after the date specified in subsection § 13.22(b)(2)(ii) the 
number of shareholders who return the forms by the specified date and the total 
number of shares owned by them; and 

(v) the date by which the notice to withdraw under section 13.23 shall be received, which 
date shall be within 20 days after the date specified in subsection § 13.22(b)(2)(ii); 
and 

(3) be accompanied by a copy of this chapter. 
 

OFFICIAL COMMENT 
 The purpose of section 13.22 is to require the corporation to provide shareholders with 
information and a form for perfecting appraisal rights. 
 
 Section 13.22(b)(1) requires that the corporation specify the date of the first announcement of 
the terms of the proposed corporate action. This date determines the rights of shareholder- 
transferees. Persons who became shareholders before that date are entitled to full appraisal 
rights, while persons who became shareholders on or after that date are entitled only to the more 
limited rights provided by section 13.25. See the Official Comments to sections 13.23 and 13.25. 
The date the principal terms of the transaction were announced by the corporation to 
shareholders may be the day the terms were communicated directly to the shareholders, included 
in a public filing with the Securities and Exchange Commission, published in a newspaper of 
general circulation that can be expected to reach the financial community, or any earlier date on 
which such terms were first announced by any other person or entity to such persons or sources. 
Any announcement to news media or to shareholders that relates to the proposed transaction but 
does not contain the principal terms of the transaction to be authorized at the shareholders’ 
meeting is not considered to be an announcement for the purposes of section 13.22. If a 
corporation or other person does not make a public announcement of the terms of a proposed 
corporation action, the requirement of section 13.22(b)(1) is not applicable. . . . 
 
§ 13.23 Perfection of Rights; Right to Withdraw 
(a) A shareholder who receives notice pursuant to section 13.22 and who wishes to exercise 

appraisal rights shall sign and return the form sent by the corporation and, in the case of 
certificated shares, deposit the shareholder’s certificates in accordance with the terms of the 
notice by the date referred to in the notice pursuant to section 13.22(b)(2)(ii). In addition, if 
applicable, the shareholder shall certify on the form whether the beneficial owner of such 
shares acquired beneficial ownership of the shares before the date required to be set forth in 
the notice pursuant to section 13.22(b)(2)(ii). If a shareholder fails to make this certification, 
the corporation may elect to treat the shareholder’s shares as after-acquired shares under 
section 13.25. Once a shareholder deposits that shareholder’s certificates or, in the case of 
uncertificated shares, returns the signed forms, that shareholder loses all rights as a 
shareholder, unless the shareholder withdraws pursuant to subsection § 13.23(b). 

(b) A shareholder who has complied with subsection § 13.23(a) may nevertheless decline to 
exercise appraisal rights and withdraw from the appraisal process by so notifying the 
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corporation in writing by the date set forth in the appraisal notice pursuant to section 
13.22(b)(2)(v). A shareholder who fails to so withdraw from the appraisal process may not 
thereafter withdraw without the corporation’s written consent. 

(c) A shareholder who does not sign and return the form and, in the case of certificated shares, 
deposit that shareholder’s share certificates where required, each by the date set forth in the 
notice described in section 13.22(b), shall not be entitled to payment under this chapter. 

 
§ 13.24 Payment 
(a) Except as provided in section 13.25, within 30 days after the form required by section 

13.22(b)(2)(ii) is due, the corporation shall pay in cash to those shareholders who complied 
with section 13.23(a) the amount the corporation estimates to be the fair value of their shares, 
plus interest. 

(b) The payment to each shareholder pursuant to subsection § 13.24(a) must be accompanied by: 
(1) (i) financial statements of the corporation that issued the shares to be appraised, 

consisting of a balance sheet as of the end of a fiscal year ending not more than 16 
months before the date of payment, an income statement for that year, and a cash flow 
statement for that year; provided that, if such annual financial statements are not 
reasonably available, the corporation shall provide reasonably equivalent financial 
information, and  
(ii) the latest interim financial statements of such corporation, if any; 

(2) a statement of the corporation’s estimate of the fair value of the shares, which estimate shall 
equal or exceed the corporation’s estimate given pursuant to section 13.22(b)(2)(iii); and 

(3) a statement that shareholders described in subsection § 13.24(a) have the right to demand 
further payment under section 13.26 and that if any such shareholder does not do so within 
the time period specified in section 13.26(b), such shareholder shall be deemed to have 
accepted the payment under subsection § 13.24(a) in full satisfaction of the corporation’s 
obligations under this chapter. 

 
§ 13.25 After-Acquired Shares 
(a) A corporation may elect to withhold payment required by section 13.24 from any shareholder 

who was required to, but did not certify that beneficial ownership of all of the  shareholder’s 
shares for which appraisal rights are asserted was acquired before the date set forth in the 
appraisal notice sent pursuant to section 13.22(b)(1). 

(b) If the corporation elected to withhold payment under subsection § 13.25(a), it shall, within 30 
days after the form required by section 13.22(b)(2)(ii) is due, notify all shareholders who are 
described in subsection § 13.25(a): 
(1) of the information required by section 13.24(b)(1); 
(2) of the corporation’s estimate of fair value pursuant to section 13.24(b)(2); 
(3) that they may accept the corporation’s estimate of fair value, plus interest, in full 

satisfaction of their demands or demand appraisal under section 13.26; 
(4) that those shareholders who wish to accept such offer shall so notify the corporation of 

their acceptance of the corporation’s offer within 30 days after receiving the offer; and 
(5) that those shareholders who do not satisfy the requirements for demanding appraisal 

under section 13.26 shall be deemed to have accepted the corporation’s offer. 
(c) Within 10 days after receiving the shareholder’s acceptance pursuant to subsection (b)(4), the 

corporation shall pay in cash the amount it offered under subsection § 13.25(b)(2) plus 
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interest to each shareholder who agreed to accept the corporation’s offer in full satisfaction of 
the shareholder’s demand. 

(d) Within 40 days after delivering the notice described in subsection § 13.25(b), the corporation 
shall pay in cash the amount it offered to pay under subsection (b)(2) plus interest to each 
shareholder described in subsection § 13.25(b)(5). 

 
§ 13.26 Procedure if Shareholder Dissatisfied with Payment or Offer 
(a) A shareholder paid pursuant to section 13.24 who is dissatisfied with the amount of the 

payment shall notify the corporation in writing of that shareholder’s estimate of the fair value 
of the shares and demand payment of that estimate (less any payment under section 13.24) 
plus interest. A shareholder offered payment under section 13.25 who is dissatisfied with that 
offer shall reject the offer and demand payment of the shareholder’s stated estimate of the 
fair value of the shares plus interest. 

(b) A shareholder who fails to notify the corporation in writing of that shareholder’s demand to 
be paid the shareholder’s stated estimate of the fair value plus interest under subsection § 
13.26(a) within 30 days after receiving the corporation’s payment or offer of payment under 
section 13.24 or section 13.25, respectively, waives the right to demand payment under this 
section and shall be entitled only to the payment made or offered pursuant to those respective 
sections. 

 
Subchapter C. 

JUDICIAL APPRAISAL OF SHARES 
 

§ 13.30 Court Action 
(a) If a shareholder makes demand for payment under section 13.26 which remains unsettled,  

the corporation shall commence a proceeding within 60 days after receiving the payment 
demand and petition the court to determine the fair value of the shares and accrued interest. If 
the corporation does not commence the proceeding within the 60-day period, it shall pay in 
cash to each shareholder the amount the shareholder demanded pursuant to section 13.26 plus 
interest. 

(b) The corporation shall commence the proceeding in the [name or describe court]. 
(c) The corporation shall make all shareholders (regardless of whether they are residents of this 

state) whose demands remain unsettled parties to the proceeding as in an action against their 
shares, and all parties shall be served with a copy of the petition. Nonresidents may be served 
by registered or certified mail or by publication as provided by law. 

(d) The jurisdiction of the court in which the proceeding is commenced under subsection § 
13.30(b) is plenary and exclusive. The court may appoint one or more persons as appraisers 
to receive evidence and recommend a decision on the question of fair value. The appraisers 
shall have the powers described in the order appointing them, or in any amendment to it. The 
shareholders demanding appraisal rights are entitled to the same discovery rights as parties in 
other civil proceedings. There shall be no right to a jury trial. 

(e) Each shareholder made a party to the proceeding is entitled to judgment (i) for the amount, if 
any, by which the court finds the fair value of the shareholder’s shares exceeds the amount 
paid by the corporation to the shareholder for such shares, plus interest, or (ii) for the fair 
value, plus interest, of the shareholder’s shares for which the corporation elected to withhold 
payment under section 13.25. 
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§ 13.31 Court Costs and Expenses 
(a) The court in an appraisal proceeding commenced under section 13.30 shall determine all 

court costs of the proceeding, including the reasonable compensation and expenses of 
appraisers appointed by the court. The court shall assess the court costs against the 
corporation, except that the court may assess court costs against all or some of the 
shareholders demanding appraisal, in amounts which the court finds equitable, to the extent 
the court finds such shareholders acted arbitrarily, vexatiously, or not in good faith with 
respect to the rights provided by this chapter. 

(b) The court in an appraisal proceeding may also assess the expenses of the respective parties in 
amounts the court finds equitable: 
(1) against the corporation and in favor of any or all shareholders demanding appraisal if the 

court finds the corporation did not substantially comply with the requirements of sections 
13.20, 13.22, 13.24, or 13.25; or 

(2) against either the corporation or a shareholder demanding appraisal, in favor of any other 
party, if the court finds the party against whom expenses are assessed acted arbitrarily, 
vexatiously, or not in good faith with respect to the rights provided by this chapter. 

(c) If the court in an appraisal proceeding finds that the expenses incurred by any shareholder 
were of substantial benefit to other shareholders similarly situated and that such expenses 
should not be assessed against the corporation, the court may direct that such expenses be 
paid out of the amounts awarded the shareholders who were benefited. 

(d) To the extent the corporation fails to make a required payment pursuant to sections 13.24, 
13.25, or 13.26, the shareholder may sue directly for the amount owed, and to the extent 
successful, shall be entitled to recover from the corporation all expenses of the suit. 

 
Subchapter D. 

OTHER REMEDIES 
 
§ 13.40 Other Remedies Limited 
(a) The legality of a proposed or completed corporate action described in section 13.02(a) may 

not be contested, nor may the corporate action be enjoined, set aside or rescinded, in a legal 
or equitable proceeding by a shareholder after the shareholders have approved the corporate 
action. 

(b) Subsection (a) does not apply to a corporate action that: 
(1) was not authorized and approved in accordance with the applicable provisions of: 

(i) chapter 9, 10, 11, or 12; 
(ii) the articles of incorporation or bylaws; or 
(iii) the resolution of the board of directors authorizing the corporate action; 

(2) was procured as a result of fraud, a material misrepresentation, or an omission of a 
material fact necessary to make statements made, in light of the circumstances in which 
they were made, not misleading; 

(3) is an interested transaction, unless it has been recommended by the board of directors in 
the same manner as is provided in section 8.62 and has been approved by the 
shareholders in the same manner as is provided in section 8.63 as if the interested 
transaction were a director’s conflicting interest transaction; or 



 443 Back to Top Back to the Summary of Contents 

(4) is approved by less than unanimous consent of the voting shareholders pursuant to section 
7.04 if: 
(i) the challenge to the corporate action is brought by a shareholder who did not consent 

and as to whom notice of the approval of the corporate action was not effective at 
least 10 days before the corporate action was effected; and 

(ii) the proceeding challenging the corporate action is commenced within 10 days after 
notice of the approval of the corporate action is effective as to the shareholder 
bringing the proceeding. 

 
OFFICIAL COMMENT 

 The principle underlying section 13.40 generally is that when the holders of a majority of the 
shares have approved a corporate change, the corporation should be permitted to proceed even if 
a minority considers the change unwise or disadvantageous. The existence of an appraisal 
remedy recognizes that shareholders may disagree about the financial consequences that a 
corporate action may have and that some may hold such strong views that they will want to 
vindicate them in a judicial proceeding. Accordingly, if an appraisal proceeding results in an 
award of additional consideration to the shareholders who pursued appraisal, no inference should 
be drawn that the judgment of the majority was wrong or that compensation is now owed to 
shareholders who did not seek appraisal. The limitations are not confined to cases where 
appraisal is available. The liquidity and reliability considerations that justify the market 
exception also justify imposing the same limitation on post-shareholder approval remedies that 
apply when appraisal is available. 
 
 Section 13.40 permits proceedings contesting the legality of a transaction, or seeking to 
enjoin, rescind or set aside the corporate action after the action has been approved by 
shareholders under the four circumstances described in section 13.40(b)(1). In the case of a 
corporate action that is an interested transaction, the same reasoning that supports the provision 
of appraisal rights in situations where the market exception would otherwise apply under section 
13.02(b) also supports the approach in section 13.40(b)(3) not to preclude judicial review or 
relief in connection with such transactions, unless other strong safeguards are present. Those 
safeguards are drawn from the treatment of director conflicting interest transactions in sections 
8.60 through § 8.63. In those sections, a conflict of interest transaction may be protected if either 
qualified director or disinterested shareholder approval is obtained after required disclosure. 
Here, the protection is made available only if both those requirements are met. Absent 
compliance with those safeguards, the standard of review to be applied, and the extent of the 
relief that may be available is not addressed by this section. 
 
 The scope of section 13.40(b) is limited and does not otherwise affect applicable state law. 
Section 13.40(b) does not create any cause of action; it merely removes the bar to the types of 
post-transaction claims provided in section 13.40(a). Even then, whether the specific facts of a 
transaction subject to section 13.40(b) warrant invalidation or rescission is left to the discretion 
of the court. Similarly, section 13.40 leaves to applicable state law the question of remedies, such 
as injunctive relief, that may be available before the corporate action is approved by shareholders 
in light of other remedies that may be available after the transaction is approved or completed. 
Where post-shareholder approval claims outside the scope of section 13.40 are asserted, the 
availability of judicial review, the remedies (such as damages) that shareholders may have, and 
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questions relating to election of remedies, will be determined by applicable state law. Section 
13.40 addresses challenges only to the corporate action and does not address remedies, if any, 
that shareholders may have against directors or other persons as a result of the corporate action, 
even where subsection § 13.40(b)(4) applies. See section 8.31 and the related Official Comment 
and the introductory Official Comment to chapter 8F under the heading “Scope of Subchapter 
F.” 
 

CHAPTER 14 
Dissolution 

 
Subchapter A. 

VOLUNTARY DISSOLUTION 
 
§ 14.01 Dissolution by Incorporators or Initial Directors 
A majority of the incorporators or initial directors of a corporation that has not issued shares or 
has not commenced business may dissolve the corporation by delivering to the secretary of state 
for filing articles of dissolution that set forth: 

(a) the name of the corporation; 
(b) the date of its incorporation; 
(c) either  

(i) that none of the corporation’s shares has been issued or  
(ii) that the corporation has not commenced business; 

(d) that no debt of the corporation remains unpaid; 
(e) that the net assets of the corporation remaining after winding up have been distributed to 

the shareholders, if shares were issued; and 
(f) that a majority of the incorporators or initial directors authorized the dissolution. 

 
§ 14.02 Dissolution by Board of Directors and Shareholders 
(a) The board of directors may propose dissolution for submission to the shareholders by first 

adopting a resolution authorizing the dissolution. 
(b) For a proposal to dissolve to be adopted, it shall then be approved by the shareholders. In 

submitting the proposal to dissolve to the shareholders for approval, the board of directors 
shall recommend that the shareholders approve the dissolution, unless (i) the board of 
directors determines that because of conflict of interest or other special circumstances it 
should make no recommendation or (ii) section 8.26 applies. If either (i) or (ii) applies, the 
board shall inform the shareholders of the basis for its so proceeding. 

(c) The board of directors may set conditions for the approval of the proposal for dissolution by 
shareholders or the effectiveness of the dissolution. 

(d) If the approval of the shareholders is to be given at a meeting, the corporation shall notify 
each shareholder, regardless of whether entitled to vote, of the meeting of shareholders at 
which the dissolution is to be submitted for approval. The notice must state that the purpose, 
or one of the purposes, of the meeting is to consider dissolving the corporation. 

(e) Unless the articles of incorporation or the board of directors acting pursuant to subsection § 
14.02(c) require a greater vote, a greater quorum, or a vote by voting groups, adoption of the 
proposal to dissolve shall require the approval of the shareholders at a meeting at which a 
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quorum exists consisting of a majority of the votes entitled to be cast on the proposal to 
dissolve. 

 
OFFICIAL COMMENT 

 . . . The Act does not mandate separate voting by voting groups or appraisal rights in relation 
to dissolution proposals because upon dissolution, the rights of all classes or series of shares are 
fixed by the articles of incorporation. Separate voting by voting groups may nevertheless be 
required if provided for in the articles of incorporation or by the board of directors, acting 
pursuant to section 14.02(c). 
 
§ 14.03 Articles of Dissolution 
(a) At any time after dissolution is authorized, the corporation may dissolve by delivering to the 

secretary of state for filing articles of dissolution setting forth: 
(1) the name of the corporation; 
(2) the date that dissolution was authorized; and 
(3) if dissolution was approved by the shareholders, a statement that the proposal to dissolve 

was duly approved by the shareholders in the manner required by this Act and by the 
articles of incorporation. 

(b) The articles of dissolution shall take effect at the effective date determined in accordance 
with section 1.23. A corporation is dissolved upon the effective date of its articles of 
dissolution. 

(c) For purposes of this subchapter, “dissolved corporation” means a corporation whose articles 
of dissolution have become effective and includes a successor entity to which the remaining 
assets of the corporation are transferred subject to its liabilities for purposes of liquidation. 

 
§ 14.04 Revocation of Dissolution 
(a) A corporation may revoke its dissolution within 120 days after its effective date. 
(b) Revocation of dissolution shall be authorized in the same manner as the dissolution was 

authorized unless that authorization permitted revocation by action of the board of directors 
alone, in which event the board of directors may revoke the dissolution without shareholder 
action. 

(c) After the revocation of dissolution is authorized, the corporation may revoke the dissolution 
by delivering to the secretary of state for filing articles of revocation of dissolution, together 
with a copy of its articles of dissolution, that set forth: 
(1) the name of the corporation; 
(2) the effective date of the dissolution that was revoked; 
(3) the date that the revocation of dissolution was authorized; 
(4) if the corporation’s board of directors (or incorporators) revoked the dissolution, a 

statement to that effect; 
(5) if the corporation’s board of directors revoked a dissolution as authorized by the 

shareholders, a statement that revocation was permitted by action by the board of 
directors alone pursuant to that authorization; and 

(6) if shareholder action was required to revoke the dissolution, a statement that the 
revocation was duly approved by the shareholders in the manner required by this Act and 
by the articles of incorporation. 
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(d) The articles of revocation of dissolution shall take effect at the effective date determined in 
accordance with section 1.23. Revocation of dissolution is effective upon the effective date 
of the articles of revocation of dissolution. 

(e) When the revocation of dissolution is effective, it relates back to and takes effect as of the 
effective date of the dissolution and the corporation resumes carrying on its business as if 
dissolution had never occurred. 

 
§ 14.05 Effect of Dissolution 
(a) A corporation that has dissolved continues its corporate existence but the dissolved 

corporation may not carry on any business except that appropriate to wind up and liquidate 
its business and affairs, including: 
(1) collecting its assets; 
(2) disposing of its properties that will not be distributed in kind to its shareholders; 
(3) discharging or making provision for discharging its liabilities; 
(4) making distributions of its remaining assets among its shareholders according to their 

interests; and 
(5) doing every other act necessary to wind up and liquidate its business and affairs. 

(b) Dissolution of a corporation does not: 
(1) transfer title to the corporation’s property; 
(2) prevent transfer of its shares or securities; 
(3) subject its directors or officers to standards of conduct different from those prescribed in 

chapter 8; 
(4) change  

(i) quorum or voting requirements for its board of directors or shareholders;  
(ii) provisions for selection, resignation, or removal of its directors or officers or both; or 
(iii) provisions for amending its bylaws; 

(5) prevent commencement of a proceeding by or against the corporation in its corporate 
name; 

(6) abate or suspend a proceeding pending by or against the corporation on the effective date 
of dissolution; or 

(7) terminate the authority of the registered agent of the corporation. 
(c) A distribution in liquidation under this section may only be made by a dissolved corporation. 

For purposes of determining the shareholders entitled to receive a distribution in liquidation, 
the board of directors may fix a record date for determining shareholders entitled to a 
distribution in liquidation, which date may not be retroactive. If the board of directors does 
not fix a record date for determining shareholders entitled to a distribution in liquidation, the 
record date is the date the board of directors authorizes the distribution in liquidation. 

 
§ 14.06 Known Claims Against Dissolved Corporation 
(a) A dissolved corporation may dispose of the known claims against it by notifying its known 

claimants in writing of the dissolution at any time after its effective date. 
(b) The written notice must: 

(1) describe information that must be included in a claim; 
(2) provide a mailing address where a claim may be sent; 
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(3) state the deadline, which may not be fewer than 120 days after the written notice is 
effective, by which the dissolved corporation shall receive the claim; and (4) state that the 
claim will be barred if not received by the deadline. 

(c) A claim against the dissolved corporation is barred: 
(1) if a claimant who was given written notice under subsection § 14.06(b) does not deliver 

the claim to the dissolved corporation by the deadline; or 
(2) if a claimant whose claim was rejected by the dissolved corporation does not commence a 

proceeding to enforce the claim within 90 days after the rejection notice is effective. 
(d) For purposes of this section, “claim” does not include a contingent liability or a claim 

based on an event occurring after the effective date of dissolution. 
 
§ 14.07 Other Claims Against Dissolved Corporation 
(a) A dissolved corporation may publish notice of its dissolution and request that persons with 

claims against the dissolved corporation present them in accordance with the notice. 
(b) The notice must: 

(1) be published (i) one time in a newspaper of general circulation in the county where the 
dissolved corporation’s principal office (or, if none in this state, its registered office) is or 
was last located or (ii) be posted conspicuously for at least 30 days on the dissolved 
corporation’s website; 

(2) describe the information that must be included in a claim and provide a mailing address 
where the claim may be sent; and 

(3) state that a claim against the dissolved corporation will be barred unless a proceeding to 
enforce the claim is commenced within three years after the publication of the notice. 

(c) If the dissolved corporation publishes a notice in accordance with subsection § 14.07(b), the 
claim of each of the following claimants is barred unless the claimant commences a 
proceeding to enforce the claim against the dissolved corporation within three years after the 
publication date of the notice: 
(1) a claimant who was not given written notice under section 14.06; 
(2) a claimant whose claim was timely sent to the dissolved corporation but not acted on by 

the corporation; 
(3) a claimant whose claim is contingent or based on an event occurring after the effective 

date of dissolution. 
(d) A claim that is not barred by section 14.06(a) or section 14.07(c) may be enforced: 

(1) against the dissolved corporation, to the extent of its undistributed assets; or 
(2) except as provided in section 14.08(d), if the assets have been distributed in liquidation, 

against a shareholder of the dissolved corporation to the extent of the shareholder’s pro 
rata share of the claim or the corporate assets distributed to the shareholder in liquidation, 
whichever is less, but a shareholder’s total liability for all claims under this section may 
not exceed the total amount of assets distributed to the shareholder. 

 
§ 14.08 Court Proceedings 
(a) A dissolved corporation that has published a notice under section 14.07 may file an 

application with the [name or describe court] for a determination of the amount and form of 
security to be provided for payment of claims that are contingent or have not been made 
known to the dissolved corporation or that are based on an event occurring after the effective 
date of dissolution but that, based on the facts known to the dissolved corporation, are 
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reasonably estimated to arise after the effective date of dissolution. Provision need not be 
made for any claim that is or is reasonably anticipated to be barred under section 14.07(c). 

(b) Within 10 days after the filing of the application, notice of the proceeding shall be given by 
the dissolved corporation to each claimant holding a contingent claim whose contingent 
claim is shown on the records of the dissolved corporation. 

(c) The court may appoint a guardian ad litem to represent all claimants whose identities are 
unknown in any proceeding brought under this section. The reasonable fees and expenses of 
such guardian, including all reasonable expert witness fees, shall be paid by the dissolved 
corporation. 

(d) Provision by the dissolved corporation for security in the amount and the form ordered by the 
court under section 14.08(a) shall satisfy the dissolved corporation’s obligations with respect 
to claims that are contingent, have not been made known to the dissolved corporation or are 
based on an event occurring after the effective date of dissolution, and such claims may not 
be enforced against a shareholder who received assets in liquidation. 

 
§ 14.09 Director Duties 
(a) Directors shall cause the dissolved corporation to discharge or make reasonable provision for 

the payment of claims and make distributions in liquidation of assets to shareholders after 
payment or provision for claims. 

(b) Directors of a dissolved corporation which has disposed of claims under section 14.06, § 
14.07, or § 14.08 shall not be liable for breach of section 14.09(a) with respect to claims 
against the dissolved corporation that are barred or satisfied under section 14.06, § 14.07 or § 
14.08. 

 
Subchapter B. 

ADMINISTRATIVE DISSOLUTION 
 
§ 14.20 Grounds for Administrative Dissolution 
The secretary of state may commence a proceeding under section 14.21 to dissolve a corporation 
administratively if: 
(a) the corporation does not pay within 60 days after they are due any fees, taxes, interest or 
penalties imposed by this Act or other laws of this state; 
(b) the corporation does not deliver its annual report to the secretary of state within 60 days after 

it is due; 
(c) the corporation is without a registered agent or registered office in this state for 60 days or 

more; 
(d) the secretary of state has not been notified within 60 days that the corporation’s registered 

agent or registered office has been changed, that its registered agent has resigned, or that its 
registered office has been discontinued; or 

(e) the corporation’s period of duration stated in its articles of incorporation expires. 
 
§ 14.21 Procedure for And Effect of Administrative Dissolution 
(a) If the secretary of state determines that one or more grounds exist under section 14.09 for 

dissolving a corporation, the secretary of state shall serve the corporation with written notice 
of such determination under section 5.04. 
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(b) If the corporation does not correct each ground for dissolution or demonstrate to the 
reasonable satisfaction of the secretary of state that each ground determined by the secretary 
of state does not exist within 60 days after service of the notice under section 5.04, the 
secretary of state shall administratively dissolve the corporation by signing a certificate of 
dissolution that recites the ground or grounds for dissolution and its effective date. The 
secretary of state shall file the original of the certificate and serve a copy on the corporation 
under section 5.04. 

(c) A corporation administratively dissolved continues its corporate existence but may not carry 
on any business except that necessary to wind up and liquidate its business and affairs under 
section 14.05 and notify claimants under sections 14.06 and 14.07. 

(d) The administrative dissolution of a corporation does not terminate the authority of its 
registered agent. 

 
§ 14.22 Reinstatement Following Administrative Dissolution  
(a) A corporation administratively dissolved under section 14.21 may apply to the secretary of 

state for reinstatement within two years after the effective date of dissolution. The application 
must: 
(1) state the name of the corporation and the effective date of its administrative dissolution;  
(2) state that the ground or grounds for dissolution either did not exist or have been 

eliminated; 
(3) state that the corporation’s name satisfies the requirements of section 4.01; and  
(4) contain a certificate from the [taxing authority] reciting that all taxes owed by the 

corporation have been paid. 
(b) If the secretary of state determines that the application contains the information required by 

subsection § 14.22(a) and that the information is correct, the secretary of state shall cancel 
the certificate of dissolution and prepare a certificate of reinstatement that recites such 
determination and the effective date of reinstatement, file the original of the certificate, and 
serve a copy on the corporation under section 5.04. 

(c) When the reinstatement is effective, it relates back to and takes effect as of the effective date 
of the administrative dissolution and the corporation resumes carrying on its business as if 
the administrative dissolution had never occurred. 

 
§ 14.23 Appeal From Denial of Reinstatement 
(a) If the secretary of state denies a corporation’s application for reinstatement following 

administrative dissolution, the secretary of state shall serve the corporation under section 
5.04 with a written notice that explains the reason or reasons for denial. 

(b) The corporation may appeal the denial of reinstatement to the [name or describe court] within 
30 days after service of the notice of denial is effected. The corporation appeals by 
petitioning the court to set aside the dissolution and attaching to the petition copies of the 
secretary of state’s certificate of dissolution, the corporation’s application for reinstatement, 
and the secretary of state’s notice of denial. 

(c) The court may summarily order the secretary of state to reinstate the dissolved corporation or 
may take other action the court considers appropriate. 

(d) The court’s final decision may be appealed as in other civil proceedings. 
 

Subchapter C. 
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JUDICIAL DISSOLUTION 
 
§ 14.30 Grounds for Judicial Dissolution 
(a) The [name or describe court or courts] may dissolve a corporation: 

(1) in a proceeding by the attorney general if it is established that: 
(i) the corporation obtained its articles of incorporation through fraud; or 
(ii) the corporation has continued to exceed or abuse the authority conferred upon it by 

law; 
(2) in a proceeding by a shareholder if it is established that: 

(i) the directors are deadlocked in the management of the corporate affairs, the 
shareholders are unable to break the deadlock, and irreparable injury to the 
corporation is threatened or being suffered, or the business and affairs of the 
corporation can no longer be conducted to the advantage of the shareholders 
generally, because of the deadlock; 

(ii) the directors or those in control of the corporation have acted, are acting, or will act in 
a manner that is illegal, oppressive, or fraudulent; 

(iii) the shareholders are deadlocked in voting power and have failed, for a period that 
includes at least two consecutive annual meeting dates, to elect successors to directors 
whose terms have expired; or 

(iv) the corporate assets are being misapplied or wasted; 
(3) in a proceeding by a creditor if it is established that: 

(i) the creditor’s claim has been reduced to judgment, the execution on the judgment 
returned unsatisfied, and the corporation is insolvent; or 

(ii) the corporation has admitted in writing that the creditor’s claim is due and owing and 
the corporation is insolvent; 

(4) in a proceeding by the corporation to have its voluntary dissolution continued under court 
supervision; or 

(5) in a proceeding by a shareholder if the corporation has abandoned its business and has 
failed within a reasonable time to liquidate and distribute its assets and dissolve. 

(b) Subsection (a)(2) shall not apply in the case of a corporation that, on the date of the filing of 
the proceeding, has a class or series of shares which is: 
(1) a covered security under section 18(b)(1)(A) or (B) of the Securities Act of 1933; or 
(2) not a covered security, but is held by at least 300 shareholders and the shares outstanding 

have a market value of at least $20 million (exclusive of the value of such shares held by 
the corporation’s subsidiaries, senior executives, directors and beneficial shareholders 
and voting trust beneficial owners owning more than 10% of such shares). 

(c) In subsection (a), “shareholder” means a record shareholder, a beneficial shareholder, and an 
unrestricted voting trust beneficial owner, and in subsection (b), “shareholder” means a 
record shareholder, a beneficial shareholder, and a voting trust beneficial owner. 

 
OFFICIAL COMMENT 

. . .  
2.  Involuntary Dissolution by Shareholders 
 Section 14.30(a)(2) provides for involuntary dissolution at the request of a shareholder under 
circumstances involving deadlock or significant abuse of power by controlling shareholders or 
directors. Section 14.30(c) extends the ability to seek judicial dissolution under section 
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14.30(a)(2) to beneficial shareholders and unrestricted voting trust beneficial owners, as these 
persons have, or hold on behalf of others, an economic interest in the shares. The remedy of 
judicial dissolution is available only for shareholders of corporations that do not meet the tests in 
section 14.30(b). Even for those corporations to which section 14.30(a)(2) applies, however, the 
court can take into account the number of shareholders and the nature of the trading market for 
the shares in deciding whether to exercise its discretion to order dissolution. Shareholders of 
corporations that meet the tests of section 14.30(b) may often have the ability to sell their shares 
if they are dissatisfied with current management or may seek other remedies under the Act. See, 
for example, sections 7.48(a) and 8.09. The grounds for dissolution under section 14.30(a)(2) are 
broader than those required to be shown for the appointment of a custodian or receiver under 
section 7.48(a). The difference is attributable to the different focus of the two proceedings. 
Although some of the circumstances listed in § 14.30(a)(2), such as deadlock, may implicate the 
welfare of the corporation as a whole, the primary focus is on the effect of actions by those in 
control on the value of the complaining shareholder’s individual investment. For example, 
“oppressive” behavior in section 14.30(a)(2)(ii) generally describes action directed against a 
particular shareholder. In contrast, the focus of protection in an action to appoint a custodian or 
receiver under section 7.48(a) is the corporate entity, and the remedy is intended to protect the 
interests of all shareholders, creditors and others who may have an interest therein. In other 
instances, action that is “illegal” or “fraudulent” under section 14.30(a)(2)(ii) may be severely 
prejudicial to the interests of an individual shareholder, whereas conduct that is illegal with 
respect to the entire corporation may be remedied by other causes of action under the Act. . . . 
 
4.  Judicial Supervision of Dissolution 
 A corporation that has commenced voluntary dissolution may petition a court to supervise its 
dissolution. Such an action may be appropriate to permit the orderly liquidation of the corporate 
assets and to protect the corporation from a multitude of creditors’ suits or suits by dissatisfied 
shareholders. 
 
§ 14.31 Procedure for Judicial Dissolution 
(a) Venue for a proceeding by the attorney general to dissolve a corporation lies in [name or 

describe court]. Venue for a proceeding brought by any other party named in section 14.30(a) 
lies in [name or describe court]. 

(b) It is not necessary to make shareholders parties to a proceeding to dissolve a corporation  
unless relief is sought against them individually. 

(c) A court in a proceeding brought to dissolve a corporation may issue injunctions, appoint a 
receiver or custodian during the proceeding with all powers and duties the court directs, take 
other action required to preserve the corporate assets wherever located, and carry on the 
business of the corporation until a full hearing can be held. 

(d) Within 10 days of the commencement of a proceeding to dissolve a corporation under section 
14.30(a)(2), the corporation shall deliver to all shareholders, other than the petitioner, a 
notice stating that the shareholders are entitled to avoid the dissolution of the corporation by 
electing to purchase the petitioner’s shares under section 14.34 and accompanied by a copy 
of section 14.34. 

 
§ 14.32 Receivership or Custodianship 
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(a) Unless an election to purchase has been filed under section 14.34, a court in a judicial 
proceeding brought to dissolve a corporation may appoint one or more receivers to wind up 
and liquidate, or one or more custodians to manage, the business and affairs of the 
corporation. The court shall hold a hearing, after notifying all parties to the proceeding and 
any interested persons designated by the court, before appointing a receiver or custodian. The 
court appointing a receiver or custodian has jurisdiction over the corporation and all of its 
property wherever located. 

(b) The court may appoint an individual or a domestic or foreign corporation or eligible entity as 
a receiver or custodian, which, if a foreign corporation or foreign eligible entity, must be 
registered to do business in this state. The court may require the receiver or custodian to post 
bond, with or without sureties, in an amount the court directs. 

(c) The court shall describe the powers and duties of the receiver or custodian in its appointing 
order, which may be amended from time to time. Among other powers: 
(1) the receiver (i) may dispose of all or any part of the assets of the corporation wherever 

located, at a public or private sale; and (ii) may sue and defend in the receiver’s own 
name as receiver of the corporation in all courts of this state; 

(2) the custodian may exercise all of the powers of the corporation, through or in place of its 
board of directors, to the extent necessary to manage the affairs of the corporation in the 
best interests of its shareholders and creditors. The receiver or custodian shall have such 
other powers and duties as the court may provide in the appointing order, which may be 
amended from time to time. 

(d) The court during a receivership may redesignate the receiver a custodian and during a 
custodianship may redesignate the custodian a receiver. 

(e) The court from time to time during the receivership or custodianship may order compensation 
paid and expenses paid or reimbursed to the receiver or custodian from the assets of the 
corporation or proceeds from the sale of the assets. 

 
§ 14.33 Decree of Dissolution 
(a) If after a hearing the court determines that one or more grounds for judicial dissolution 

described in section 14.30 exist, it may enter a decree dissolving the corporation and 
specifying the effective date of the dissolution, and the clerk of the court shall deliver a 
certified copy of the decree to the secretary of state for filing. 

(b) After entering the decree of dissolution, the court shall direct the winding-up and liquidation 
of the corporation’s business and affairs in accordance with section 14.05 and the notification 
of claimants in accordance with sections 14.06 and 14.07. 

 
§ 14.34 Election to Purchase In Lieu of Dissolution 
(a) In a proceeding under section 14.30(a)(2) to dissolve a corporation, the corporation may elect 

or, if it fails to elect, one or more shareholders may elect to purchase all shares owned by the 
petitioning shareholder at the fair value of the shares. An election pursuant to this section 
shall be irrevocable unless the court determines that it is equitable to set aside or modify the 
election. 

(b) An election to purchase pursuant to this section may be filed with the court at any time within 
90 days after the filing of the petition under section 14.30(a)(2) or at such later time as the 
court in its discretion may allow. If the election to purchase is filed by one or more 
shareholders, the corporation shall, within 10 days thereafter, give written notice to all 
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shareholders, other than the petitioner. The notice must state the name and number of shares 
owned by the petitioner and the name and number of shares owned by each electing 
shareholder and must advise the recipients of their right to join in the election to purchase 
shares in accordance with this section. Shareholders who wish to participate shall file notice 
of their intention to join in the purchase no later than 30 days after the effectiveness of the 
notice to them. All shareholders who have filed an election or notice of their intention to 
participate in the election to purchase thereby become parties to the proceeding and shall 
participate in the purchase in proportion to their ownership of shares as of the date the first 
election was filed, unless they otherwise agree or the court otherwise directs. After an 
election has been filed by the corporation or one or more shareholders, the proceeding under 
section 14.30(a)(2) may not be discontinued or settled, nor may the petitioning shareholder 
sell or otherwise dispose of his or her shares, unless the court determines that it would be 
equitable to the corporation and the shareholders, other than the petitioner, to permit such 
discontinuance, settlement, sale, or other disposition. 

(c) If, within 60 days of the filing of the first election, the parties reach agreement as to the fair 
value and terms of purchase of the petitioner’s shares, the court shall enter an order directing 
the purchase of the petitioner’s shares upon the terms and conditions agreed to by the parties. 

(d) If the parties are unable to reach an agreement as provided for in subsection (c), the court, 
upon application of any party, shall stay the proceedings under section 14.30(a)(2) and 
determine the fair value of the petitioner’s shares as of the day before the date on which the 
petition under section 14.30(a)(2) was filed or as of such other date as the court deems 
appropriate under the circumstances. 

(e) Upon determining the fair value of the shares, the court shall enter an order directing the 
purchase upon such terms and conditions as the court deems appropriate, which may include 
payment of the purchase price in installments, where necessary in the interests of equity, 
provision for security to assure payment of the purchase price and any additional expenses as 
may have been awarded, and, if the shares are to be purchased by shareholders, the allocation 
of shares among them. In allocating the petitioner’s shares among holders of different classes 
or series of shares, the court should attempt to preserve the existing distribution of voting 
rights among holders of different classes or series insofar as practicable and may direct that 
holders of a specific class or classes or series shall not participate in the purchase. Interest 
may be allowed at the rate and from the date determined by the court to be equitable, but if 
the court finds that the refusal of the petitioning shareholder to accept an offer of payment 
was arbitrary or otherwise not in good faith, no interest shall be allowed. If the court finds 
that the petitioning shareholder had probable grounds for relief under sections 14.30(a)(2)(ii) 
or (iv), it may award expenses to the petitioning shareholder. 

(f) Upon entry of an order under subsections (c) or (e), the court shall dismiss the petition to 
dissolve the corporation under section 14.30(a)(2), and the petitioning shareholder shall no 
longer have any rights or status as a shareholder of the corporation, except the right to 
receive the amounts awarded by the order of the court which shall be enforceable in the same 
manner as any other judgment. 

(g) The purchase ordered pursuant to subsection (e) shall be made within 10 days after the date 
the order becomes final. 

(h) Any payment by the corporation pursuant to an order under subsections (c) or (e), other than 
an award of expenses pursuant to subsection (e), is subject to the provisions of section 6.40. 
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Subchapter D. 
MISCELLANEOUS 

 
§ 14.40 Deposit with State Treasurer 
Assets of a dissolved corporation that should be transferred to a creditor, claimant, or shareholder 
of the corporation who cannot be found or who is not competent to receive them shall be reduced 
to cash and deposited with the state treasurer or other appropriate state official for safekeeping. 
When the creditor, claimant, or shareholder furnishes satisfactory proof of entitlement to the 
amount deposited, the state treasurer or other appropriate state official shall pay such person or 
his or her representative that amount. 
 

CHAPTER 15 
Foreign Corporations 

 
§ 15.01 Governing Law 
(a) The law of the jurisdiction of formation of a foreign corporation governs:  

(1) the internal affairs of the foreign corporation; and 
(2) the interest holder liability of its shareholders. 

(b) A foreign corporation is not precluded from registering to do business in this state because of 
any difference between the law of the foreign corporation’s jurisdiction of formation and the 
law of this state. 

(c) Registration of a foreign corporation to do business in this state does not permit the foreign 
corporation to engage in any business or affairs or exercise any power that a domestic 
corporation may not engage in or exercise in this state. 

 
§ 15.02 Registration to do Business in this State 
(a) A foreign corporation may not do business in this state until it registers with the secretary of 

state under this chapter. 
(b) A foreign corporation doing business in this state may not maintain a proceeding in any court 

of this state until it is registered to do business in this state. 
(c) The failure of a foreign corporation to register to do business in this state does not impair the 

validity of a contract or act of the foreign corporation or preclude it from defending a 
proceeding in this state. 

(d) A limitation on the liability of a shareholder or director of a foreign corporation is not waived 
solely because the foreign corporation does business in this state without registering. 

(e) Section 15.01(a) applies even if a foreign corporation fails to register under this chapter. 
 
§ 15.03 Foreign Registration Statement 
To register to do business in this state, a foreign corporation shall deliver a foreign registration 
statement to the secretary of state for filing. The registration statement must be signed by the 
foreign corporation and state: 
(a) the corporate name of the foreign corporation and, if the name does not comply with section 

4.01, an alternate name as required by section 15.06; 
(b) the foreign corporation’s jurisdiction of formation; 
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(c) the street and mailing addresses of the foreign corporation’s principal office and, if the law of 
the foreign corporation’s jurisdiction of formation requires the foreign corporation to 
maintain an office in that jurisdiction, the street and mailing addresses of that office; 

(d) the street and mailing addresses of the foreign corporation’s registered office in this state and 
the name of its registered agent at that office; 

(e) the names and business addresses of its directors and principal officers; and 
(f) a brief description of the nature of its business to be conducted in this state. 
 
§ 15.04 Amendment of Foreign Registration Statement 
A registered foreign corporation shall sign and deliver to the secretary of state for filing an 
amendment to its foreign registration statement if there is a change in: 
(a) its name or alternate name; 
(b) its jurisdiction of formation, unless its registration is deemed to have been withdrawn under 

section 15.08 or transferred under section 15.10; or (c) an address required by section 
15.03(c). 

 
§ 15.05 Activities Not Constituting Doing Business 
(a) Activities of a foreign corporation that do not constitute doing business in this state for 

purposes of this chapter include: 
(1) maintaining, defending, mediating, arbitrating, or settling a proceeding; 
(2) carrying on any activity concerning the internal affairs of the foreign corporation, 

including holding meetings of its shareholders or board of directors; 
(3) maintaining accounts in financial institutions; 
(4) maintaining offices or agencies for the transfer, exchange, and registration of securities of 

the foreign corporation or maintaining trustees or depositories with respect to those 
securities; 

(5) selling through independent contractors; 
(6) soliciting or obtaining orders by any means if the orders require acceptance outside this 

state before they become contracts; 
(7) creating or acquiring indebtedness, mortgages, or security interests in property; 
(8) securing or collecting debts or enforcing mortgages or security interests in property 

securing the debts, and holding, protecting, or maintaining property so acquired;  
(9) conducting an isolated transaction that is not in the course of similar transactions;  
(10) owning, protecting and maintaining property; and 
(11) doing business in interstate commerce. 

(b) This section does not apply in determining the contacts or activities that may subject a 
foreign corporation to service of process, taxation, or regulation under the laws of this state 
other than this Act. 

 
§ 15.06 Noncomplying Name of Foreign Corporation 
(a) A foreign corporation whose name does not comply with section 4.01 may not register to do 

business in this state until it adopts, for the purpose of doing business in this state, an 
alternate name that complies with section 4.01 by filing a foreign registration statement under 
section 15.03, or if applicable, a transfer of registration statement under section 15.10, setting 
forth that alternate name. A foreign corporation adopting an alternate name as provided in 
this subsection need not file under this state’s assumed or fictitious name statute with respect 
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that alternate name. After registering to do business in this state with an alternate name, a 
foreign corporation shall do business in this state under: 
(1) the alternate name; 
(2) the foreign corporation’s name, with the addition of its jurisdiction of formation; or (3) a 

name the foreign corporation is authorized to use under the assumed or fictitious name 
statute of this state. 

(b) If a registered foreign corporation changes its name after registration to a name that does not 
comply with section 4.01, it may not do business in this state until it complies with 
subsection § 15.06(a) by amending its registration statement to adopt an alternate name that 
complies with section 4.01. 

 
§ 15.07 Withdrawal of Registration of Registered Foreign Corporation 
 
(a) A registered foreign corporation may withdraw its registration by delivering a statement of 

withdrawal to the secretary of state for filing. The statement of withdrawal must be signed by 
the foreign corporation and state: 
(1) the name of the foreign corporation and its jurisdiction of formation; 
(2) that the foreign corporation is not doing business in this state and that it withdraws its 

registration to do business in this state; 
(3) that the foreign corporation revokes the authority of its registered agent in this state; and 
(4) an address to which process on the foreign corporation may be sent by the secretary of 

state under section 5.04(c). After the withdrawal of the registration of a foreign 
corporation, service of process in any proceeding based on a cause of action arising 
during the time the entity was registered to do business in this state may be made as 
provided in section 5.04. 

(b) After the withdrawal of the registration of a foreign corporation, service of process in any 
proceeding based on a cause of action arising during the time the entity was registered to do 
business in this state may be made as provided in section 5.04. 

 
§ 15.08 Deemed Withdrawal Upon Domestication or Conversion to Certain Domestic 
Entities 
A registered foreign corporation that domesticates to a domestic business corporation or converts 
to a domestic nonprofit corporation or any type of domestic filing entity or to a domestic limited 
liability partnership is deemed to have withdrawn its registration on the effectiveness of such 
event. 
 
§ 15.09 Withdrawal Upon Dissolution Or Conversion to Certain Nonfiling Entities 
(a) A registered foreign corporation that has dissolved and completed winding up or has 

converted to a domestic or foreign nonfiling entity other than a limited liability partnership 
shall deliver to the secretary of state for filing a statement of withdrawal. The statement must 
be signed by the dissolved corporation or the converted domestic or foreign nonfiling entity 
and state: 
(1) in the case of a foreign corporation that has completed winding up: 

(i) its name and jurisdiction of formation; 
(ii) that the foreign corporation withdraws its registration to do business in this state and 

revokes the authority of its registered agent to accept service on its behalf; and  
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(iii) an address to which process on the foreign corporation may be sent by the secretary 
of state under section 5.04(c); or 

(2) in the case of a foreign corporation that has converted to a domestic or foreign nonfiling 
entity other than a limited liability partnership: 
(i) the name of the converting foreign corporation and its jurisdiction of formation;  
(ii) the type of the nonfiling entity to which it has converted and its name and jurisdiction 

of formation; 
(iii) that it withdraws its registration to do business in this state and revokes the authority 

of its registered agent to accept service on its behalf; and 
(iv) an address to which process on the foreign corporation may be sent by the secretary 

of state under § 5.04(c). 
(b) After the withdrawal of the registration of a foreign corporation, service of process in any 

proceeding based on a cause of action arising during the time the entity was registered to do 
business in this state may be made as provided in section 5.04. 

 
§ 15.10 Transfer of Registration 
(a) If a registered foreign corporation merges into a nonregistered foreign corporation or converts 

to a foreign corporation required to register with the secretary of state to do business in this 
state, the foreign corporation shall deliver to the secretary of state for filing a transfer of 
registration statement. The transfer of registration statement must be signed by the surviving 
or converted foreign corporation and state: 
(1) the name of the registered foreign corporation and its jurisdiction of formation before the 

merger or conversion; 
(2) the name of the surviving or converted foreign corporation and its jurisdiction of 

formation after the merger or conversion and, if the name does not comply with section 
4.01, an alternate name adopted pursuant to section 15.06; and 

(3) the following information regarding the surviving or converted foreign corporation after 
the merger or conversion: 
(i) the street and mailing addresses of the principal office of the foreign corporation and, 

if the law of the foreign corporation’s jurisdiction of formation requires it to maintain 
an office in that jurisdiction, the street and mailing addresses of that office; and 

(ii) the street and mailing addresses of the foreign corporation’s registered office in this 
state and the name of its registered agent at that office. 

(b) On the effective date of a transfer of registration statement as determined in accordance with 
section 1.23, the registration of the registered foreign corporation to do business in this state 
is transferred without interruption to the foreign corporation into which it has merged or to 
which it has been converted. 

 
§ 15.11 Administrative Termination of Registration 
(a) The secretary of state may terminate the registration of a registered foreign corporation in the 

manner provided in subsections (b) and (c) if: 
(1) the foreign corporation does not pay within 60 days after they are due any fees, taxes, 

interest or penalties imposed by this Act or other laws of this state; 
(2) the foreign corporation does not deliver its annual report to the secretary of state within 

60 days after it is due; 
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(3) the foreign corporation is without a registered agent or registered office in this state for 60 
days or more; or 

(4) the secretary of state has not been notified within 60 days that the foreign corporation’s 
registered agent or registered office has been changed, that its registered agent has 
resigned, or that its registered office has been discontinued. 

(b) The secretary of state may terminate the registration of a registered foreign corporation by: 
(1) filing a certificate of termination; and 
(2) delivering a copy of the certificate of termination to the foreign corporation’s registered 

agent or, if the foreign corporation does not have a registered agent, to the foreign 
corporation’s principal office. 

(c) The certificate of termination must state: 
(1) the effective date of the termination, which must be not less than 60 days after the 

secretary of state delivers the copy of the certificate of termination as prescribed in 
subsection (b)(2); and 

(2) the grounds for termination under subsection (a). 
(d) The registration of a registered foreign corporation to do business in this state ceases on the 

effective date of the termination as set forth in the certificate of termination, unless before 
that date the foreign corporation cures each ground for termination stated in the certificate of 
termination. If the foreign corporation cures each ground, the secretary of state shall file a 
statement that the certificate of termination is withdrawn. 

(e) After the effective date of the termination as set forth in the certificate of termination, service 
of process in any proceeding based on a cause of action arising during the time the entity was 
registered to do business in this state may be made as provided in section 5.04. 

 
§ 15.12 Action by [Attorney General] 
The [attorney general] may maintain an action to enjoin a foreign corporation from doing 
business in this state in violation of this Act. 
 

CHAPTER 16 
Records and Reports 

 
Subchapter A. 

RECORDS 
 
§ 16.01 Corporate Records 
(a) A corporation shall maintain the following records: 

(1) its articles of incorporation as currently in effect; 
(2) any notices to shareholders referred to in section 1.20(k)(5) specifying facts on which a 

filed document is dependent if those facts are not included in the articles of incorporation 
or otherwise available as specified in section 1.20(k)(5); 

(3) its bylaws as currently in effect; 
(4) all written communications within the past three years to shareholders generally;  
(5) minute of all meetings of, and records of all actions taken without a meeting by, its 

shareholders, its board of directors, and board committees established under section 8.25; 
(6) a list of the names and business addresses of its current directors and officers; and (7) its 

most recent annual report delivered to the secretary of state under section 16.21. 



 459 Back to Top Back to the Summary of Contents 

(b) A corporation shall maintain all annual financial statements prepared for the corporation for 
its last three fiscal years (or such shorter period of existence) and any audit or other reports 
with respect to such financial statements. 

(c) A corporation shall maintain accounting records in a form that permits preparation of its 
financial statements. 

(d) A corporation shall maintain a record of its current shareholders in alphabetical order by class 
or series of shares showing the address of, and the number and class or series of shares held 
by, each shareholder. Nothing contained in this subsection shall require the corporation to 
include in such record the electronic mail address or other electronic contact information of a 
shareholder. 

(e) A corporation shall maintain the records specified in this section in a manner so that they may 
be made available for inspection within a reasonable time. 

 
OFFICIAL COMMENT 

1.  Records to be Maintained 
 Section§ 16.01(a) requires certain basic records to be maintained by the corporation. The Act 
does not generally specify how records must be maintained (other than in a manner so that they 
may be made available for inspection within a reasonable time), where they must be located or, 
with the exception of section 16.02(a), where they must be available. They may be maintained in 
one or more offices within or without the state and in some cases, such as shareholder records, 
may be maintained by agents of the corporation; indeed, in the case of records in intangible form, 
it may be impossible to determine where they are located. 
 
2.  Minutes and Related Documents 
 Section 16.01(a) does not address the amount of detail that should appear in minutes or 
written actions. Minutes of meetings customarily include the formalities of notice, the time and 
place of the meeting, those in attendance, and the results of any votes. Minutes of meetings and 
written actions without a meeting show formal action taken. The extent to which further detail is 
included is a matter of judgment which may depend upon the circumstances. Section 7.04, which 
addresses written actions taken by shareholders, requires that written consents by shareholders be 
delivered to the corporation for filing with corporate records. 
 
3.  Financial Statements and Accounting Records 
 The Act does not provide normative standards for the financial statements and accounting 
records to be prepared or maintained. The financial statements to be maintained under section 
16.01(b) are those that the corporation prepares in the operation of its business, including in 
response to third party requirements. The form of the financial statements prepared by a 
corporation depends to some extent on the nature and complexity of the corporation’s business 
and third party requirements such as those governing the preparation and filing of tax returns 
with applicable tax authorities. To accommodate the needs of the many different types of 
business corporations that may be subject to these provisions, including closely held 
corporations, the Act does not require that the corporation prepare and maintain financial 
statements on the basis of generally accepted accounting principles (“GAAP”) if it is not 
otherwise required to prepare GAAP financial statements. The Act does not define what 
accounting records must be maintained or mandate how long they must be maintained. The 
accounting records to be maintained under section 16.01(c) depend upon the form of the 
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corporation’s financial statements. For example, annual tax returns filed with the relevant taxing 
authorities may be the only annual financial statements prepared by small businesses operating 
on a cash basis and, in those instances, the requisite accounting records to be maintained might 
consist of only a check register, vouchers and receipts. 
 
4.  Shareholders’ Lists 
 Section 16.01(d) requires the corporation to maintain such records of its shareholders as will 
permit it to compile a list of current shareholders when required. These records may vary from 
stubs from which certificates have been detached in the case of corporations with a few 
shareholders to elaborate electronic data in the case of large corporations whose shares are 
publicly traded. The record may be maintained by the corporation or an agent, who traditionally 
is the transfer agent but may be another agent. A corporation may maintain additional 
information regarding its shareholders, such as a list of nominees and nonobjecting beneficial 
owners if its shares are publicly traded. 
 
§ 16.02 Inspection Rights of Shareholders 
(a) A shareholder of a corporation is entitled to inspect and copy, during regular business hours 

at the corporation’s principal office, any of the records of the corporation described in section 
16.01(a), excluding minutes of meetings of, and records of actions taken without a meeting 
by, the corporation’s board of directors and board committees established under section 8.25, 
if the shareholder gives the corporation asigned written notice of the shareholder’s demand at 
least five business days before the date on which the shareholder wishes to inspect and copy. 

(b) A shareholder of a corporation is entitled to inspect and copy, during regular business hours 
at a reasonable location specified by the corporation, any of the following records of the 
corporation if the shareholder meets the requirements of subsection § 16.02(c) and gives the 
corporation a signed written notice of the shareholder’s demand at least five business days 
before the date on which the shareholder wishes to inspect and copy: 
(1) the financial statements of the corporation maintained in accordance with section 

16.01(b); 
(2) accounting records of the corporation; 
(3) excerpts from minutes of any meeting of, or records of any actions taken without a 

meeting by, the corporation’s board of directors and board committees maintained in 
accordance with section 16.01(a); and 

(4) the record of shareholders maintained in accordance with section 16.01(d). 
(c) A shareholder may inspect and copy the records described in subsection § 16.02(b) only if: 

(1) the shareholder’s demand is made in good faith and for a proper purpose; 
(2) the shareholder’s demand describes with reasonable particularity the shareholder’s 

purpose and the records the shareholder desires to inspect; and (3) the records are directly 
connected with the shareholder’s purpose. 

(d) The corporation may impose reasonable restrictions on the confidentiality, use or distribution 
of records described in subsection § 16.02(b). 

(e) For any meeting of shareholders for which the record date for determining shareholders 
entitled to vote at the meeting is different than the record date for notice of the meeting, any 
person who becomes a shareholder subsequent to the record date for notice of the meeting 
and is entitled to vote at the meeting is entitled to obtain from the corporation upon request 
the notice and any other information provided by the corporation to shareholders in 
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connection with the meeting, unless the corporation has made such information generally 
available to shareholders by posting it on its website or by other generally recognized means. 
Failure of a corporation to provide such information does not affect the validity of action 
taken at the meeting. 

(f) The right of inspection granted by this section may not be abolished or limited by a 
corporation’s articles of incorporation or bylaws. 

(g) This section does not affect: 
(1) the right of a shareholder to inspect records under section 7.20 or, if the shareholder is in 

litigation with the corporation, to the same extent as any other litigant; or 
(2) the power of a court, independently of this Act, to compel the production of corporate 

records for examination and to impose reasonable restrictions as provided in section 
16.04(c), provided that, in the case of production of records described in subsection § 
16.02(b) of this section at the request of a shareholder, the shareholder has met the 
requirements of subsection § 16.02(c). 

(h) For purposes of this section, “shareholder” means a record shareholder, a beneficial 
shareholder, and an unrestricted voting trust beneficial owner. 

 
§ 16.03 Scope of Inspection Right 
(a) A shareholder may appoint an agent or attorney to exercise the shareholder’s inspection and 

copying rights under section 16.02. 
(b) The corporation may, if reasonable, satisfy the right of a shareholder to copy records under 

section 16.02 by furnishing to the shareholder copies by photocopy or other means chosen by 
the corporation, including furnishing copies through an electronic transmission. 

(c) The corporation may comply at its expense with a shareholder’s demand to inspect the record 
of shareholders under section 16.02(b)(4) by providing the shareholder with a list of 
shareholders that was compiled no earlier than the date of the shareholder’s demand. 

(d) The corporation may impose a reasonable charge to cover the costs of providing copies of 
documents to the shareholder, which may be based on an estimate of such costs. 

 
§ 16.04 Court-Ordered Inspection 
(a) If a corporation does not allow a shareholder who complies with section 16.02(a) to inspect 

and copy any records required by that section to be available for inspection, the [name or 
describe court] may summarily order inspection and copying of the records demanded at the 
corporation’s expense upon application of the shareholder. 

(b) If a corporation does not within a reasonable time allow a shareholder who complies with 
section 16.02(b) to inspect and copy the records required by that section, the shareholder who 
complies with section 16.02(c) may apply to the [name or describe court] for an order to 
permit inspection and copying of the records demanded. The court shall dispose of an 
application under this subsection on an expedited basis. 

(c) If the court orders inspection and copying of the records demanded under section 16.02(b), it 
may impose reasonable restrictions on their confidentiality, use or distribution by the 
demanding shareholder and it shall also order the corporation to pay the shareholder’s 
expenses incurred to obtain the order unless the corporation establishes that it refused 
inspection in good faith because the corporation had: 
(1) a reasonable basis for doubt about the right of the shareholder to inspect the records 

demanded; or 
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(2) required reasonable restrictions on the confidentiality, use or distribution of the records 
demanded to which the demanding shareholder had been unwilling to agree. 

 
§ 16.05 Inspection Rights of Directors 
(a) A director of a corporation is entitled to inspect and copy the books, records and documents 

of the corporation at any reasonable time to the extent reasonably related to the performance 
of the director’s duties as a director, including duties as a member of a board committee, but 
not for any other purpose or in any manner that would violate any duty to the corporation. 

(b) The [name or describe court] may order inspection and copying of the books, records and 
documents at the corporation’s expense, upon application of a director who has been refused 
such inspection rights, unless the corporation establishes that the director is not entitled to 
such inspection rights. The court shall dispose of an application under this subsection on an 
expedited basis. 

(c) If an order is issued, the court may include provisions protecting the corporation from undue 
burden or expense, and prohibiting the director from using information obtained upon 
exercise of the inspection rights in a manner that would violate a duty to the corporation, and 
may also order the corporation to reimburse the director for the director’s expenses incurred 
in connection with the application. 

 
Subchapter B. 

REPORTS 
 
§ 16.20 Financial Statements for Shareholders 
(a) Upon the written request of a shareholder, a corporation shall deliver or make available to 

such requesting shareholder by posting on its website or by other generally recognized means 
annual financial statements for the most recent fiscal year of the corporation for which annual 
financial statements have been prepared for the corporation. If financial statements have been 
prepared for the corporation on the basis of generally accepted accounting principles for such 
specified period, the corporation shall deliver or make available such financial statements to 
the requesting shareholder. If the annual financial statements to be delivered or made 
available to the requesting shareholder are audited or otherwise reported upon by a public 
accountant, the report shall also be delivered or made available to the requesting shareholder. 

(b) A corporation shall deliver, or make available and provide written notice of availability of, 
the financial statements required under subsection § 16.20(a) to the requesting shareholder 
within five business days of delivery of such written request to the corporation. 

(c) A corporation may fulfill its responsibilities under this section by delivering the specified 
financial statements, or otherwise making them available, in any manner permitted by the 
applicable rules and regulations of the United States Securities and Exchange Commission. 

(d) Notwithstanding the provisions of subsections (a), (b) and (c) of this section: 
(1) as a condition to delivering or making available financial statements to a requesting 

shareholder, the corporation may require the requesting shareholder to agree to 
reasonable restrictions on the confidentiality, use and distribution of such financial 
statements; and 

(2) the corporation may, if it reasonably determines that the shareholder’s request is not made 
in good faith or for a proper purpose, decline to deliver or make available such financial 
statements to that shareholder. 



 463 Back to Top Back to the Summary of Contents 

(e) If a corporation does not respond to a shareholder’s request for annual financial statements 
pursuant to this section in accordance with subsection 16.20(b) within five business days of 
delivery of such request to the corporation: 
(1) The requesting shareholder may apply to the [name or describe court] for an order 

requiring delivery of or access to the requested financial statements. The court shall 
dispose of an application under this subsection on an expedited basis. 

(2) If the court orders delivery or access to the requested financial statements, it may impose 
reasonable restrictions on their confidentiality, use or distribution. 

(3) In such proceeding, if the corporation has declined to deliver or make available such 
financial statements because the shareholder had been unwilling to agree to restrictions 
proposed by the corporation on the confidentiality, use and distribution of such financials 
statements, the corporation shall have the burden of demonstrating that the restrictions 
proposed by the corporation were reasonable. 

(4) In such proceeding, if the corporation has declined to deliver or make available such 
financial statements pursuant to section 16.20(d)(2), the corporation shall have the burden 
of demonstrating that it had reasonably determined that the shareholder’s request was not 
made in good faith or for a proper purpose. 

(5) If the court orders delivery or access to the requested financial statements it shall order 
the corporation to pay the shareholder’s expenses incurred to obtain such order unless the 
corporation establishes that it had refused delivery or access to the requested financial 
statements because the shareholder had refused to agree to reasonable restrictions on the 
confidentiality, use or distribution of the financial statements or that the corporation had 
reasonably determined that the shareholder’s request was not made in good faith or for a 
proper purpose. 

 
OFFICIAL COMMENT 

1. Section 16.20(a) 
 Although section 16.20 requires a corporation, upon the written request of a shareholder, to 
deliver or make available annual financial statements that have been prepared, it does not require 
a corporation to prepare financial statements. This recognizes that many small, closely held 
corporations do not regularly prepare formal financial statements unless required by banks, 
suppliers or other third parties.  
 Section 16.20 does not limit the financial statements to be delivered or made available to 
shareholders to financial statements prepared on the basis of generally accepted accounting 
principles. Many small corporations have never prepared financial statements on the basis of 
GAAP. “Cash basis” financial statements (often used in preparing the tax returns of small 
corporations) do not comply with GAAP. Smaller corporations that keep accrual basis records, 
and file their federal income tax returns on that basis, frequently do not make the adjustments 
that may be required to present their financial statements on a GAAP basis. Internally or 
externally prepared financial statements prepared on the basis of other accounting practices and 
principles that are reasonable in the circumstances, including tax returns filed with the U.S. 
Internal Revenue Service (if that is all that is prepared), will suffice for these types of 
corporations and they may satisfy their obligations under section 16.20 by delivering or making 
available the requested financial statements in whatever form that they have been prepared for 
other purposes. If a corporation does prepare financial statements on a GAAP basis for any 
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purpose for the particular year, however, it must send or make available those statements to the 
requesting shareholder as provided by section 16.20(a). . . .  
 
§ 16.21 Annual Report for Secretary Of State 
(a) Each domestic corporation shall deliver to the secretary of state for filing an annual report 

that sets forth: 
(1) the name of the corporation; 
(2) the street and mailing address of its registered office and the name of its registered agent 

at that office in this state; 
(3) the street and mailing address of its principal office; 
(4) the names and business addresses of its directors and principal officers; 
(5) a brief description of the nature of its business; 
(6) the total number of authorized shares, itemized by class and series, if any, within each 

class; and 
(7) the total number of issued and outstanding shares, itemized by class and series, if any, 

within each class. 
(b) Each foreign corporation registered to do business in this state shall deliver to the secretary 
of state for filing an annual report that sets forth: 

(1) the name of the foreign corporation and, if the name does not comply with section 4.01, 
an alternate name as required by section 15.06; 

(2) the foreign corporation’s jurisdiction of formation; 
(3) the street and mailing addresses of the foreign corporation’s principal office and, if the 

law of the foreign corporation’s jurisdiction of formation requires the foreign corporation 
to maintain an office in that jurisdiction, the street and mailing addresses of that office; 

(4) the street and mailing addresses of the foreign corporation’s registered office in this state 
and the name of its registered agent at that office; 

(5) the names and business addresses of its directors and principal officers; and 
(6) a brief description of the nature of its business conducted in this state. 

(c) Information in the annual report must be current as of the date the annual report is signed on 
behalf of the corporation. 

(d) The first annual report shall be delivered to the secretary of state between January 1 and April 
1 of the year following the calendar year in which a domestic corporation was incorporated 
or a foreign corporation was registered to do business. Subsequent annual reports shall be 
delivered to the secretary of state between January 1 and April 1 of the following calendar 
years. 

(e) If an annual report does not contain the information required by this section, the secretary of 
state shall promptly notify the reporting domestic or foreign corporation in writing and return 
the report to it for correction. If the report is corrected to contain the information required by 
this section and delivered to the secretary of state within 30 days after the notice from the 
secretary of state becomes effective as determined in accordance with section 1.41, it is 
deemed to be timely filed. 
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§4.01 Duty of Care of Directors and Officers; the Business Judgment Rule 
 
. . . 
 
(c)  A director or officer who makes a business judgment in good faith fulfills the duty under this 

Section if the director or officer: 
(1)  is not interested in the subject of the business judgment; 
(2)  is informed with respect to the subject of the business judgment to the extent the director 

or officer reasonably believes to be appropriate under the circumstances; and 
(3)  rationally believes that the business judgment is in the best interests of the corporation. 

 
§5.05 Taking of Corporate Opportunities by Directors or Senior Executives 
 
(a)  General Rule. A director [§1.13] or senior executive [§1.33] may not take advantage of a 

corporate opportunity unless: 
(1)  The director or senior executive first offers the corporate opportunity to the corporation 

and makes disclosure concerning the conflict of interest [§1.14(a)] and the corporate 
opportunity [§1.14(b)]; 

(2)  The corporate opportunity is rejected by the corporation; and 
(3)  Either: 

(A) The rejection of the opportunity is fair to the corporation; 
(B) The opportunity is rejected in advance, following such disclosure, by disinterested 

directors [§1.15], or, in the case of a senior executive who is not a director, by a 
disinterested superior, in a manner that satisfies the standards of the business 
judgment rule [§4.01(c)]; or 

(C) The rejection is authorized in advance or ratified, following such disclosure, by 
disinterested shareholders [§1.16], and the rejection is not equivalent to a waste of 
corporate assets [§1.42]. 

(b) Definition of a Corporate Opportunity. For purposes of this Section, a corporate opportunity 
means: 
(1)  Any opportunity to engage in a business activity of which a director or senior executive 

becomes aware, either: 
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(A) In connection with the performance of functions as a director or senior executive, or 
under circumstances that should reasonably lead the director or senior executive to 
believe that the person offering the opportunity expects it to be offered to the 
corporation; or 

(B) Through the use of corporate information or property, if the resulting opportunity is 
one that the director or senior executive should reasonably be expected to believe 
would be of interest to the corporation; or  

(2) Any opportunity to engage in a business activity of which a senior executive becomes 
aware and knows is closely related to a business in which the corporation is engaged or 
expects to engage. . . . 
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Selected Provisions of the Securities Act of 1933 

 
§ 3. Classes of securities under this subchapter (15 U.S.C. §77c) 
(a) Exempted securities 
 Except as hereinafter expressly provided, the provisions of this subchapter shall not apply 

to any of the following classes of securities: 
(1) Reserved. 
(2) Any security issued or guaranteed by the United States or any territory thereof, or by 

the District of Columbia, or by any State of the United States, or by any political 
subdivision of a State or territory, or by any public instrumentality of one or more 
States or territories, or by any person controlled or supervised by and acting as an 
instrumentality of the Government of the United States pursuant to authority granted 
by the Congress of the United States; or any certificate of deposit for any of the 
foregoing; or any security issued or guaranteed by any bank; or any security issued by 
or representing an interest in or a direct obligation of a Federal Reserve bank; or any 
interest or participation in any common trust fund or similar fund that is excluded 
from the definition of the term “investment company” under section 3(c)(3) of the 
Investment Company Act of 1940; or any security which is an industrial development 
bond (as defined in section 103(c)(2) of Title 26) the interest on which is excludable 
from gross income under section 103(a)(1) of Title 26 if, by reason of the application 
of paragraph (4) or (6) of section 103(c) of Title 26 (determined as if paragraphs 
(4)(A), (5), and (7) were not included in such section 103(c)), paragraph (1) of such 
section 103(c) does not apply to such security; or any interest or participation in a 
single trust fund, or in a collective trust fund maintained by a bank, or any security 
arising out of a contract issued by an insurance company, which interest, 
participation, or security is issued in connection with (A) a stock bonus, pension, or 
profit-sharing plan which meets the requirements for qualification under section 401 
of Title 26, (B) an annuity plan which meets the requirements for the deduction of the 
employer's contributions under section 404(a)(2) of Title 26, (C) a governmental plan 
as defined in section 414(d) of Title 26 which has been established by an employer 
for the exclusive benefit of its employees or their beneficiaries for the purpose of 
distributing to such employees or their beneficiaries the corpus and income of the 
funds accumulated under such plan, if under such plan it is impossible, prior to the 
satisfaction of all liabilities with respect to such employees and their beneficiaries, for 
any part of the corpus or income to be used for, or diverted to, purposes other than the 
exclusive benefit of such employees or their beneficiaries, or (D) a church plan, 
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company, or account that is excluded from the definition of an investment company 
under section 3(c)(14) of the Investment Company Act of 1940, other than any plan 
described in subparagraph (A), (B), (C), or (D) of this paragraph (i) the contributions 
under which are held in a single trust fund or in a separate account maintained by an 
insurance company for a single employer and under which an amount in excess of the 
employer's contribution is allocated to the purchase of securities (other than interests 
or participations in the trust or separate account itself) issued by the employer or any 
company directly or indirectly controlling, controlled by, or under common control 
with the employer, (ii) which covers employees some or all of whom are employees 
within the meaning of section 401(c)(1) of Title 26 (other than a person participating 
in a church plan who is described in section 414(e)(3)(B) of Title 26), or (iii) which is 
a plan funded by an annuity contract described in section 403(b) of Title 26 (other 
than a retirement income account described in section 403(b)(9) of Title 26, to the 
extent that the interest or participation in such single trust fund or collective trust fund 
is issued to a church, a convention or association of churches, or an organization 
described in section 414(e)(3)(A) of Title 26 establishing or maintaining the 
retirement income account or to a trust established by any such entity in connection 
with the retirement income account). The Commission, by rules and regulations or 
order, shall exempt from the provisions of section 77e of this title any interest or 
participation issued in connection with a stock bonus, pension, profit-sharing, or 
annuity plan which covers employees some or all of whom are employees within the 
meaning of section 401(c)(1) of Title 26, if and to the extent that the Commission 
determines this to be necessary or appropriate in the public interest and consistent 
with the protection of investors and the purposes fairly intended by the policy and 
provisions of this subchapter. For purposes of this paragraph, a security issued or 
guaranteed by a bank shall not include any interest or participation in any collective 
trust fund maintained by a bank; and the term “bank” means any national bank, or 
banking institution organized under the laws of any State, territory, or the District of 
Columbia, the business of which is substantially confined to banking and is 
supervised by the State or territorial banking commission or similar official; except 
that in the case of a common trust fund or similar fund, or a collective trust fund, the 
term “bank” has the same meaning as in the Investment Company Act of 1940; 

(3) Any note, draft, bill of exchange, or banker's acceptance which arises out of a current 
transaction or the proceeds of which have been or are to be used for current 
transactions, and which has a maturity at the time of issuance of not exceeding nine 
months, exclusive of days of grace, or any renewal thereof the maturity of which is 
likewise limited; 

(4) Any security issued by a person organized and operated exclusively for religious, 
educational, benevolent, fraternal, charitable, or reformatory purposes and not for 
pecuniary profit, and no part of the net earnings of which inures to the benefit of any 
person, private stockholder, or individual, or any security of a fund that is excluded 
from the definition of an investment company under section 3(c)(10)(B) of the 
Investment Company Act of 1940; 

(5) Any security issued (A) by a savings and loan association, building and loan 
association, cooperative bank, homestead association, or similar institution, which is 
supervised and examined by State or Federal authority having supervision over any 
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such institution; or (B) by (i) a farmer's cooperative organization exempt from tax 
under section 521 of Title 26, (ii) a corporation described in section 501(c)(16) of 
Title 26 and exempt from tax under section 501(a) of Title 26, or (iii) a corporation 
described in section 501(c)(2) of Title 26 which is exempt from tax under section 
501(a) of Title 26 and is organized for the exclusive purpose of holding title to 
property, collecting income therefrom, and turning over the entire amount thereof, 
less expenses, to an organization or corporation described in clause (i) or (ii); 

(6) Any interest in a railroad equipment trust. For purposes of this paragraph “interest in a 
railroad equipment trust” means any interest in an equipment trust, lease, conditional 
sales contract, or other similar arrangement entered into, issued, assumed, guaranteed 
by, or for the benefit of, a common carrier to finance the acquisition of rolling stock, 
including motive power; 

(7) Certificates issued by a receiver or by a trustee or debtor in possession in a case under 
Title 11, with the approval of the court; 

(8) Any insurance or endowment policy or annuity contract or optional annuity contract, 
issued by a corporation subject to the supervision of the insurance commissioner, 
bank commissioner, or any agency or officer performing like functions, of any State 
or Territory of the United States or the District of Columbia; 

(9) Except with respect to a security exchanged in a case under Title 11, any security 
exchanged by the issuer with its existing security holders exclusively where no 
commission or other remuneration is paid or given directly or indirectly for soliciting 
such exchange; 

(10) Except with respect to a security exchanged in a case under Title 11, any security 
which is issued in exchange for one or more bona fide outstanding securities, claims 
or property interests, or partly in such exchange and partly for cash, where the terms 
and conditions of such issuance and exchange are approved, after a hearing upon the 
fairness of such terms and conditions at which all persons to whom it is proposed to 
issue securities in such exchange shall have the right to appear, by any court, or by 
any official or agency of the United States, or by any State or Territorial banking or 
insurance commission or other governmental authority expressly authorized by law to 
grant such approval; 

(11) Any security which is a part of an issue offered and sold only to persons resident 
within a single State or Territory, where the issuer of such security is a person 
resident and doing business within or, if a corporation, incorporated by and doing 
business within, such State or Territory. 

(12) Any equity security issued in connection with the acquisition by a holding company 
of a bank under section 1842(a) of Title 12 or a savings association under section 
1467a(e) of Title 12, if-- 
(A) the acquisition occurs solely as part of a reorganization in which security holders 

exchange their shares of a bank or savings association for shares of a newly 
formed holding company with no significant assets other than securities of the 
bank or savings association and the existing subsidiaries of the bank or savings 
association; 

(B) the security holders receive, after that reorganization, substantially the same 
proportional share interests in the holding company as they held in the bank or 
savings association, except for nominal changes in shareholders' interests 
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resulting from lawful elimination of fractional interests and the exercise of 
dissenting shareholders' rights under State or Federal law; 

(C) the rights and interests of security holders in the holding company are substantially 
the same as those in the bank or savings association prior to the transaction, other 
than as may be required by law; and 

(D) the holding company has substantially the same assets and liabilities, on a 
consolidated basis, as the bank or savings association had prior to the transaction. 

 
 For purposes of this paragraph, the term “savings association” means a savings 

association (as defined in section 1813(b) of Title 12) the deposits of which are 
insured by the Federal Deposit Insurance Corporation. 

(13) Any security issued by or any interest or participation in any church plan, company 
or account that is excluded from the definition of an investment company under 
section 3(c)(14) of the Investment Company Act of 1940. 

(14) Any security futures product that is-- 
(A) cleared by a clearing agency registered under section 78q-1 of this title or exempt 

from registration under subsection (b)(7) of such section 78q-1; and 
(B) traded on a national securities exchange or a national securities association 

registered pursuant to section 78o-3(a) of this title. 
(b) Additional exemptions 

(1) Small issues exemptive authority 
 The Commission may from time to time by its rules and regulations, and subject to 

such terms and conditions as may be prescribed therein, add any class of securities to 
the securities exempted as provided in this section, if it finds that the enforcement of 
this subchapter with respect to such securities is not necessary in the public interest 
and for the protection of investors by reason of the small amount involved or the 
limited character of the public offering; but no issue of securities shall be exempted 
under this subsection where the aggregate amount at which such issue is offered to 
the public exceeds $5,000,000. 

(2) Additional issues 
 The Commission shall by rule or regulation add a class of securities to the securities 

exempted pursuant to this section in accordance with the following terms and 
conditions: 
(A) The aggregate offering amount of all securities offered and sold within the prior 

12-month period in reliance on the exemption added in accordance with this 
paragraph shall not exceed $50,000,000. 

(B) The securities may be offered and sold publicly. 
(C) The securities shall not be restricted securities within the meaning of the Federal 

securities laws and the regulations promulgated thereunder. 
(D) The civil liability provision in section 77l (a)(2) of this title shall apply to any 

person offering or selling such securities. 
(E) The issuer may solicit interest in the offering prior to filing any offering 

statement, on such terms and conditions as the Commission may prescribe in the 
public interest or for the protection of investors. 

(F) The Commission shall require the issuer to file audited financial statements with 
the Commission annually. 
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(G) Such other terms, conditions, or requirements as the Commission may determine 
necessary in the public interest and for the protection of investors, which may 
include-- 
(i) a requirement that the issuer prepare and electronically file with the 

Commission and distribute to prospective investors an offering statement, and 
any related documents, in such form and with such content as prescribed by 
the Commission, including audited financial statements, a description of the 
issuer's business operations, its financial condition, its corporate governance 
principles, its use of investor funds, and other appropriate matters; and 

(ii) disqualification provisions under which the exemption shall not be available 
to the issuer or its predecessors, affiliates, officers, directors, underwriters, or 
other related persons, which shall be substantially similar to the 
disqualification provisions contained in the regulations adopted in accordance 
with section 926 of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act (15 U.S.C. 77d note). 

(3) Limitation 
 Only the following types of securities may be exempted under a rule or regulation 

adopted pursuant to paragraph (2): equity securities, debt securities, and debt 
securities convertible or exchangeable to equity interests, including any guarantees of 
such securities. 

(4) Periodic disclosures 
 Upon such terms and conditions as the Commission determines necessary in the 

public interest and for the protection of investors, the Commission by rule or 
regulation may require an issuer of a class of securities exempted under paragraph (2) 
to make available to investors and file with the Commission periodic disclosures 
regarding the issuer, its business operations, its financial condition, its corporate 
governance principles, its use of investor funds, and other appropriate matters, and 
also may provide for the suspension and termination of such a requirement with 
respect to that issuer. 

(5) Adjustment 
 Not later than 2 years after April 5, 2012, and every 2 years thereafter, the 

Commission shall review the offering amount limitation described in paragraph 
(2)(A) and shall increase such amount as the Commission determines appropriate. If 
the Commission determines not to increase such amount, it shall report to the 
Committee on Financial Services of the House of Representatives and the Committee 
on Banking, Housing, and Urban Affairs of the Senate on its reasons for not 
increasing the amount. 

(c) Securities issued by small investment company 
 The Commission may from time to time by its rules and regulations and subject to such 

terms and conditions as may be prescribed therein, add to the securities exempted as 
provided in this section any class of securities issued by a small business investment 
company under the Small Business Investment Act of 1958 if it finds, having regard to 
the purposes of that Act, that the enforcement of this subchapter with respect to such 
securities is not necessary in the public interest and for the protection of investors. 

 
§ 4. Exempted transactions (15 U.S.C. § 77d) 
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(a) The provisions of section 77e of this title shall not apply to-- 
(1) transactions by any person other than an issuer, underwriter, or dealer. 
(2) transactions by an issuer not involving any public offering. 
(3) transactions by a dealer (including an underwriter no longer acting as an underwriter 

in respect of the security involved in such transaction), except-- 
(A) transactions taking place prior to the expiration of forty days after the first date 

upon which the security was bona fide offered to the public by the issuer or by or 
through an underwriter, 

(B) transactions in a security as to which a registration statement has been filed taking 
place prior to the expiration of forty days after the effective date of such 
registration statement or prior to the expiration of forty days after the first date 
upon which the security was bona fide offered to the public by the issuer or by or 
through an underwriter after such effective date, whichever is later (excluding in 
the computation of such forty days any time during which a stop order issued 
under section 77h of this title is in effect as to the security), or such shorter period 
as the Commission may specify by rules and regulations or order, and 

(C) transactions as to securities constituting the whole or a part of an unsold allotment 
to or subscription by such dealer as a participant in the distribution of such 
securities by the issuer or by or through an underwriter. 

 
 With respect to transactions referred to in clause (B), if securities of the issuer 

have not previously been sold pursuant to an earlier effective registration 
statement the applicable period, instead of forty days, shall be ninety days, or such 
shorter period as the Commission may specify by rules and regulations or order. 

(4) brokers' transactions executed upon customers' orders on any exchange or in the over-
the-counter market but not the solicitation of such orders. 

(5) transactions involving offers or sales by an issuer solely to one or more accredited 
investors, if the aggregate offering price of an issue of securities offered in reliance 
on this paragraph does not exceed the amount allowed under section 77c(b)(1) of this 
title, if there is no advertising or public solicitation in connection with the transaction 
by the issuer or anyone acting on the issuer's behalf, and if the issuer files such notice 
with the Commission as the Commission shall prescribe. 

(6) transactions involving the offer or sale of securities by an issuer (including all entities 
controlled by or under common control with the issuer), provided that-- 
(A) the aggregate amount sold to all investors by the issuer, including any amount 

sold in reliance on the exemption provided under this paragraph during the 12-
month period preceding the date of such transaction, is not more than $1,000,000; 

(B) the aggregate amount sold to any investor by an issuer, including any amount sold 
in reliance on the exemption provided under this paragraph during the 12-month 
period preceding the date of such transaction, does not exceed-- 
(i) the greater of $2,000 or 5 percent of the annual income or net worth of such 

investor, as applicable, if either the annual income or the net worth of the 
investor is less than $100,000; and 

(ii) 10 percent of the annual income or net worth of such investor, as applicable, 
not to exceed a maximum aggregate amount sold of $100,000, if either the 
annual income or net worth of the investor is equal to or more than $100,000; 
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(C) the transaction is conducted through a broker or funding portal that complies with 
the requirements of section 77d-1(a) of this title; and 

(D) the issuer complies with the requirements of section 77d-1(b) of this title. 
(7) transactions meeting the requirements of subsection (d). 

(b) Offers and sales exempt under section 230.506 of title 17, Code of Federal Regulations 
(as revised pursuant to section 201 of the Jumpstart Our Business Startups Act) shall not 
be deemed public offerings under the Federal securities laws as a result of general 
advertising or general solicitation. 

(c)(1) With respect to securities offered and sold in compliance with Rule 506 of Regulation 
D under this subchapter, no person who meets the conditions set forth in paragraph (2) 
shall be subject to registration as a broker or dealer pursuant to section 78o(a)(1) of this 
title,1 solely because-- 

(A) that person maintains a platform or mechanism that permits the offer, sale, 
purchase, or negotiation of or with respect to securities, or permits general 
solicitations, general advertisements, or similar or related activities by issuers of 
such securities, whether online, in person, or through any other means; 

(B) that person or any person associated with that person co-invests in such securities; 
or 

(C) that person or any person associated with that person provides ancillary services 
with respect to such securities. 

(2) The exemption provided in paragraph (1) shall apply to any person described in such 
paragraph if-- 
(A) such person and each person associated with that person receives no 

compensation in connection with the purchase or sale of such security; 
(B) such person and each person associated with that person does not have possession 

of customer funds or securities in connection with the purchase or sale of such 
security; and 

(C) such person is not subject to a statutory disqualification as defined in section 
78c(a)(39) of this title1 and does not have any person associated with that person 
subject to such a statutory disqualification. 

(3) For the purposes of this subsection, the term “ancillary services” means-- 
(A) the provision of due diligence services, in connection with the offer, sale, 

purchase, or negotiation of such security, so long as such services do not include, 
for separate compensation, investment advice or recommendations to issuers or 
investors; and 

(B) the provision of standardized documents to the issuers and investors, so long as 
such person or entity does not negotiate the terms of the issuance for and on 
behalf of third parties and issuers are not required to use the standardized 
documents as a condition of using the service. 

(d) Certain accredited investor transactions 
 The transactions referred to in subsection (a)(7) are transactions meeting the following 

requirements: 
(1) Accredited investor requirement 
 Each purchaser is an accredited investor, as that term is defined in section 230.501(a) 

of title 17, Code of Federal Regulations (or any successor regulation). 
(2) Prohibition on general solicitation or advertising 
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 Neither the seller, nor any person acting on the seller's behalf, offers or sells securities 
by any form of general solicitation or general advertising. 

(3) Information requirement 
 In the case of a transaction involving the securities of an issuer that is neither subject 

to section 78m or 78o(d) of this title, nor exempt from reporting pursuant to section 
240.12g3-2(b) of title 17, Code of Federal Regulations, nor a foreign government (as 
defined in section 230.405 of title 17, Code of Federal Regulations) eligible to 
register securities under Schedule B, the seller and a prospective purchaser designated 
by the seller obtain from the issuer, upon request of the seller, and the seller in all 
cases makes available to a prospective purchaser, the following information (which 
shall be reasonably current in relation to the date of resale under this section): 
(A) The exact name of the issuer and the issuer's predecessor (if any). 
(B) The address of the issuer's principal executive offices. 
(C) The exact title and class of the security. 
(D) The par or stated value of the security. 
(E) The number of shares or total amount of the securities outstanding as of the end of 

the issuer's most recent fiscal year. 
(F) The name and address of the transfer agent, corporate secretary, or other person 

responsible for transferring shares and stock certificates. 
(G) A statement of the nature of the business of the issuer and the products and 

services it offers, which shall be presumed reasonably current if the statement is 
as of 12 months before the transaction date. 

(H) The names of the officers and directors of the issuer. 
(I) The names of any persons registered as a broker, dealer, or agent that shall be paid 

or given, directly or indirectly, any commission or remuneration for such person's 
participation in the offer or sale of the securities. 

(J) The issuer's most recent balance sheet and profit and loss statement and similar 
financial statements, which shall-- 
(i) be for such part of the 2 preceding fiscal years as the issuer has been in 

operation; 
(ii) be prepared in accordance with generally accepted accounting principles or, in 

the case of a foreign private issuer, be prepared in accordance with generally 
accepted accounting principles or the International Financial Reporting 
Standards issued by the International Accounting Standards Board; 

(iii) be presumed reasonably current if-- 
(I) with respect to the balance sheet, the balance sheet is as of a date less than 

16 months before the transaction date; and 
(II) with respect to the profit and loss statement, such statement is for the 12 

months preceding the date of the issuer's balance sheet; and 
(iv) if the balance sheet is not as of a date less than 6 months before the 

transaction date, be accompanied by additional statements of profit and 
loss for the period from the date of such balance sheet to a date less than 6 
months before the transaction date. 

(K) To the extent that the seller is a control person with respect to the issuer, a brief 
statement regarding the nature of the affiliation, and a statement certified by such 
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seller that they have no reasonable grounds to believe that the issuer is in violation 
of the securities laws or regulations. 

(4) Issuers disqualified 
 The transaction is not for the sale of a security where the seller is an issuer or a 

subsidiary, either directly or indirectly, of the issuer. 
(5) Bad actor prohibition 
 Neither the seller, nor any person that has been or will be paid (directly or indirectly) 

remuneration or a commission for their participation in the offer or sale of the 
securities, including solicitation of purchasers for the seller is subject to an event that 
would disqualify an issuer or other covered person under Rule 506(d)(1) of 
Regulation D (17 CFR 230.506(d)(1)) or is subject to a statutory disqualification 
described under section 78c (a)(39) of this title. 

(6) Business requirement 
 The issuer is engaged in business, is not in the organizational stage or in bankruptcy 

or receivership, and is not a blank check, blind pool, or shell company that has no 
specific business plan or purpose or has indicated that the issuer's primary business 
plan is to engage in a merger or combination of the business with, or an acquisition 
of, an unidentified person. 

(7) Underwriter prohibition 
 The transaction is not with respect to a security that constitutes the whole or part of an 

unsold allotment to, or a subscription or participation by, a broker or dealer as an 
underwriter of the security or a redistribution. 

(8) Outstanding class requirement 
 The transaction is with respect to a security of a class that has been authorized and 

outstanding for at least 90 days prior to the date of the transaction. 
(e) Additional requirements 

(1) In general 
 With respect to an exempted transaction described under subsection (a)(7): 

(A) Securities acquired in such transaction shall be deemed to have been acquired in a 
transaction not involving any public offering. 

(B) Such transaction shall be deemed not to be a distribution for purposes of section 
77b (a)(11) of this title. 

(C) Securities involved in such transaction shall be deemed to be restricted securities 
within the meaning of Rule 144 (17 CFR 230.144). 

(2) Rule of construction 
 The exemption provided by subsection (a)(7) shall not be the exclusive means for 

establishing an exemption from the registration requirements of section 77e of this 
title. 

 
§ 5. Prohibitions relating to interstate commerce and the mails (15 U.S.C. §  77e) 
(a) Sale or delivery after sale of unregistered securities 
 Unless a registration statement is in effect as to a security, it shall be unlawful for any person, 

directly or indirectly-- 
(1) to make use of any means or instruments of transportation or communication in interstate 

commerce or of the mails to sell such security through the use or medium of any 
prospectus or otherwise; or 
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(2) to carry or cause to be carried through the mails or in interstate commerce, by any means 
or instruments of transportation, any such security for the purpose of sale or for delivery 
after sale. 

(b) Necessity of prospectus meeting requirements of section 77j of this title 
 It shall be unlawful for any person, directly or indirectly-- 

(1) to make use of any means or instruments of transportation or communication in interstate 
commerce or of the mails to carry or transmit any prospectus relating to any security with 
respect to which a registration statement has been filed under this subchapter, unless such 
prospectus meets the requirements of section 77j of this title; or 

(2) to carry or cause to be carried through the mails or in interstate commerce any such 
security for the purpose of sale or for delivery after sale, unless accompanied or preceded 
by a prospectus that meets the requirements of subsection (a) of section 77j of this title. 

(c) Necessity of filing registration statement 
 It shall be unlawful for any person, directly or indirectly, to make use of any means or 

instruments of transportation or communication in interstate commerce or of the mails to 
offer to sell or offer to buy through the use or medium of any prospectus or otherwise any 
security, unless a registration statement has been filed as to such security, or while the 
registration statement is the subject of a refusal order or stop order or (prior to the effective 
date of the registration statement) any public proceeding or examination under section 77h of 
this title. 

(d) Limitation 
 Notwithstanding any other provision of this section, an emerging growth company or any 

person authorized to act on behalf of an emerging growth company may engage in oral or 
written communications with potential investors that are qualified institutional buyers or 
institutions that are accredited investors, as such terms are respectively defined in section 
230.144A and section 230.501(a) of title 17, Code of Federal Regulations, or any successor 
thereto, to determine whether such investors might have an interest in a contemplated 
securities offering, either prior to or following the date of filing of a registration statement 
with respect to such securities with the Commission, subject to the requirement of subsection 
(b)(2). 

(e) Security-based swaps 
 Notwithstanding the provisions of section 77c or 77d of this title, unless a registration 

statement meeting the requirements of section 77j(a) of this title is in effect as to a security-
based swap, it shall be unlawful for any person, directly or indirectly, to make use of any 
means or instruments of transportation or communication in interstate commerce or of the 
mails to offer to sell, offer to buy or purchase or sell a security-based swap to any person 
who is not an eligible contract participant as defined in section 1a(18) of Title 7. 

 
Intrastate Exemption Regulations Under the ’33 Act 

 
Rule 147. Intrastate offers and sales (17 C.F.R. § 230.147) 
(a) This section shall not raise any presumption that the exemption provided by section 3(a)(11) 

of the Act (15 U.S.C. 77c(a)(11)) is not available for transactions by an issuer which do not 
satisfy all of the provisions of this section. 

(b) Manner of offers and sales. An issuer, or any person acting on behalf of the issuer, shall be 
deemed to conduct an offering in compliance with section 3(a)(11) of the Act (15 U.S.C. 
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77c(a)(11)), where offers and sales are made only to persons resident within the same state or 
territory in which the issuer is resident and doing business, within the meaning of section 
3(a)(11) of the Act, so long as the issuer complies with the provisions of paragraphs (c), (d), 
and (f) through (h) of this section. 

(c) Nature of the issuer. The issuer of the securities shall at the time of any offers and sales be a 
person resident and doing business within the state or territory in which all of the offers and 
sales are made. 
(1) The issuer shall be deemed to be a resident of the state or territory in which: 

(i) It is incorporated or organized, and it has its principal place of business, if a 
corporation, limited partnership, trust or other form of business organization that is 
organized under state or territorial law. The issuer shall be deemed to have its 
principal place of business in a state or territory in which the officers, partners or 
managers of the issuer primarily direct, control and coordinate the activities of the 
issuer; 

(ii) It has its principal place of business, as defined in paragraph (c)(1)(i) of this section, 
if a general partnership or other form of business organization that is not organized 
under any state or territorial law; 

(iii) Such person's principal residence is located, if an individual. 
 Instruction to paragraph (c)(1): An issuer that has previously conducted an intrastate 

offering pursuant to this section (§ 230.147) or Rule 147A (§ 230.147A) may not 
conduct another intrastate offering pursuant to this section (§ 230.147) in a different 
state or territory, until the expiration of the time period specified in paragraph (e) of 
this section (§ 230.147(e)) or paragraph (e) of Rule 147A (§ 230.147A(e)), calculated 
on the basis of the date of the last sale in such offering. 

(2) The issuer shall be deemed to be doing business within a state or territory if the issuer 
satisfies at least one of the following requirements: 
(i) The issuer derived at least 80% of its consolidated gross revenues from the operation 

of a business or of real property located in or from the rendering of services within 
such state or territory; 

 Instruction to paragraph (c)(2)(i): Revenues must be calculated based on the issuer's 
most recent fiscal year, if the first offer of securities pursuant to this section is made 
during the first six months of the issuer's current fiscal year, and based on the first six 
months of the issuer's current fiscal year or during the twelve-month fiscal period 
ending with such six-month period, if the first offer of securities pursuant to this 
section is made during the last six months of the issuer's current fiscal year. 

(ii) The issuer had at the end of its most recent semi-annual fiscal period prior to an initial 
offer of securities in any offering or subsequent offering pursuant to this section, at 
least 80% of its assets and those of its subsidiaries on a consolidated basis located 
within such state or territory; 

(iii) The issuer intends to use and uses at least 80% of the net proceeds to the issuer from 
sales made pursuant to this section (§ 230.147) in connection with the operation of a 
business or of real property, the purchase of real property located in, or the rendering 
of services within such state or territory; or 

(iv) A majority of the issuer's employees are based in such state or territory. 
(d) Residence of offerees and purchasers. Offers and sales of securities pursuant to this section (§ 

230.147) shall be made only to residents of the state or territory in which the issuer is 
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resident, as determined pursuant to paragraph (c) of this section, or who the issuer reasonably 
believes, at the time of the offer and sale, are residents of the state or territory in which the 
issuer is resident. For purposes of determining the residence of offerees and purchasers: 
(1) A corporation, partnership, limited liability company, trust or other form of business 

organization shall be deemed to be a resident of a state or territory if, at the time of the 
offer and sale to it, it has its principal place of business, as defined in paragraph (c)(1)(i) 
of this section, within such state or territory. 

 Instruction to paragraph (d)(1): A trust that is not deemed by the law of the state or 
territory of its creation to be a separate legal entity is deemed to be a resident of each 
state or territory in which its trustee is, or trustees are, resident. 

(2) Individuals shall be deemed to be residents of a state or territory if such individuals have, 
at the time of the offer and sale to them, their principal residence in the state or territory. 

(3) A corporation, partnership, trust or other form of business organization, which is 
organized for the specific purpose of acquiring securities offered pursuant to this section 
(§ 230.147), shall not be a resident of a state or territory unless all of the beneficial 
owners of such organization are residents of such state or territory. 

 Instruction to paragraph (d): Obtaining a written representation from purchasers of in-
state residency status will not, without more, be sufficient to establish a reasonable belief 
that such purchasers are in-state residents. 

(e) Limitation on resales. For a period of six months from the date of the sale by the issuer of a 
security pursuant to this section (§ 230.147), any resale of such security shall be made only to 
persons resident within the state or territory in which the issuer was resident, as determined 
pursuant to paragraph (c) of this section, at the time of the sale of the security by the issuer. 

 Instruction to paragraph (e): In the case of convertible securities, resales of either the 
convertible security, or if it is converted, the underlying security, could be made during the 
period described in paragraph (e) only to persons resident within such state or territory. For 
purposes of this paragraph (e), a conversion in reliance on section 3(a)(9) of the Act (15 
U.S.C. 77c(a)(9)) does not begin a new period. 

(f) Precautions against interstate sales. 
(1) The issuer shall, in connection with any securities sold by it pursuant to this section: 

(i) Place a prominent legend on the certificate or other document evidencing the security 
stating that: “Offers and sales of these securities were made under an exemption from 
registration and have not been registered under the Securities Act of 1933. For a 
period of six months from the date of the sale by the issuer of these securities, any 
resale of these securities (or the underlying securities in the case of convertible 
securities) shall be made only to persons resident within the state or territory of 
[identify the name of the state or territory in which the issuer was resident at the time 
of the sale of the securities by the issuer].”; 

(ii) Issue stop transfer instructions to the issuer's transfer agent, if any, with respect to the 
securities, or, if the issuer transfers its own securities, make a notation in the 
appropriate records of the issuer; and 

(iii) Obtain a written representation from each purchaser as to his or her residence. 
(2) The issuer shall, in connection with the issuance of new certificates for any of the 

securities that are sold pursuant to this section (§ 230.147) that are presented for transfer 
during the time period specified in paragraph (e), take the steps required by paragraphs 
(f)(1)(i) and (ii) of this section. 
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(3) The issuer shall, at the time of any offer or sale by it of a security pursuant to this section 
(§ 230.147), prominently disclose to each offeree in the manner in which any such offer 
is communicated and to each purchaser of such security in writing a reasonable period of 
time before the date of sale, the following: “Sales will be made only to residents of 
[identify the name of the state or territory in which the issuer was resident at the time of 
the sale of the securities by the issuer]. Offers and sales of these securities are made 
under an exemption from registration and have not been registered under the Securities 
Act of 1933. For a period of six months from the date of the sale by the issuer of the 
securities, any resale of the securities (or the underlying securities in the case of 
convertible securities) shall be made only to persons resident within the state or territory 
of [identify the name of the state or territory in which the issuer was resident at the time 
of the sale of the securities by the issuer].” 

(g) Integration with other offerings. Offers or sales made in reliance on this section will not be 
integrated with: 
(1) Offers or sales of securities made prior to the commencement of offers and sales of 

securities pursuant to this section (§ 230.147); or 
(2) Offers or sales made after completion of offers and sales of securities pursuant to this 

section (§ 230.147) that are: 
(i) Registered under the Act, except as provided in paragraph (h) of this section (§ 

230.147); 
(ii) Exempt from registration under Regulation A (§§ 230.251 through 230.263); 
(iii) Exempt from registration under Rule 701 (§ 230.701); 
(iv) Made pursuant to an employee benefit plan; 
(v) Exempt from registration under Regulation S (§§ 230.901 through 230.905); 
(vi) Exempt from registration under section 4(a)(6) of the Act (15 U.S.C. 77d(a)(6)); or 
(vii) Made more than six months after the completion of an offering conducted pursuant 

to this section (§ 230.147). 
 Instruction to paragraph (g): If none of the safe harbors applies, whether subsequent 

offers and sales of securities will be integrated with any securities offered or sold 
pursuant to this section (§ 230.147) will depend on the particular facts and circumstances. 

(h) Offerings limited to qualified institutional buyers and institutional accredited investors. 
Where an issuer decides to register an offering under the Act after making offers in reliance 
on this section (§ 230.147) limited only to qualified institutional buyers and institutional 
accredited investors referenced in section 5(d) of the Act, such offers will not be subject to 
integration with any subsequent registered offering. If the issuer makes offers in reliance on 
this section (§ 230.147) to persons other than qualified institutional buyers and institutional 
accredited investors referenced in section 5(d) of the Act, such offers will not be subject to 
integration if the issuer (and any underwriter, broker, dealer, or agent used by the issuer in 
connection with the proposed offering) waits at least 30 calendar days between the last such 
offer made in reliance on this section (§ 230.147) and the filing of the registration statement 
with the Commission. 

 
Rule 147A. Intrastate sales exemption (17 C.F.R. § 230.147A) 
 (a) Scope of the exemption. Offers and sales by or on behalf of an issuer of its securities made in 

accordance with this section (§ 230.147A) are exempt from section 5 of the Act (15 U.S.C. 
77e). This exemption is not available to an issuer that is an investment company registered or 
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required to be registered under the Investment Company Act of 1940 (15 U.S.C. 80a–1 et 
seq.). 

(b) Manner of offers and sales. An issuer, or any person acting on behalf of the issuer, may rely 
on this exemption to make offers and sales using any form of general solicitation and general 
advertising, so long as the issuer complies with the provisions of paragraphs (c), (d), and (f) 
through (h) of this section. 

(c) Nature of the issuer. The issuer of the securities shall at the time of any offers and sales be a 
person resident and doing business within the state or territory in which all of the sales are 
made. 
(1) The issuer shall be deemed to be a resident of the state or territory in which it has its 

principal place of business. The issuer shall be deemed to have its principal place of 
business in a state or territory in which the officers, partners or managers of the issuer 
primarily direct, control and coordinate the activities of the issuer. 

(2) The issuer shall be deemed to be doing business within a state or territory if the issuer 
satisfies at least one of the following requirements: 
(i) The issuer derived at least 80% of its consolidated gross revenues from the operation 

of a business or of real property located in or from the rendering of services within 
such state or territory; 

 Instruction to paragraph (c)(2)(i): Revenues must be calculated based on the issuer's 
most recent fiscal year, if the first offer of securities pursuant to this section is made 
during the first six months of the issuer's current fiscal year, and based on the first six 
months of the issuer's current fiscal year or during the twelve-month fiscal period 
ending with such six-month period, if the first offer of securities pursuant to this 
section is made during the last six months of the issuer's current fiscal year. 

(ii) The issuer had at the end of its most recent semi-annual fiscal period prior to an initial 
offer of securities in any offering or subsequent offering pursuant to this section, at 
least 80% of its assets and those of its subsidiaries on a consolidated basis located 
within such state or territory; 

(iii) The issuer intends to use and uses at least 80% of the net proceeds to the issuer from 
sales made pursuant to this section (§ 230.147A) in connection with the operation of a 
business or of real property, the purchase of real property located in, or the rendering 
of services within such state or territory; or 

(iv) A majority of the issuer's employees are based in such state or territory. 
 Instruction to paragraph (c): An issuer that has previously conducted an intrastate 

offering pursuant to this section (§ 230.147A) or Rule 147 (§ 230.147) may not 
conduct another intrastate offering pursuant to this section (§ 230.147A) in a different 
state or territory, until the expiration of the time period specified in paragraph (e) of 
this section (§ 230.147A(e)) or paragraph (e) of Rule 147 (§ 230.147(e)), calculated 
on the basis of the date of the last sale in such offering. 

(d) Residence of purchasers. Sales of securities pursuant to this section (§ 230.147A) shall be 
made only to residents of the state or territory in which the issuer is resident, as determined 
pursuant to paragraph (c) of this section, or who the issuer reasonably believes, at the time of 
sale, are residents of the state or territory in which the issuer is resident. For purposes of 
determining the residence of purchasers: 
(1) A corporation, partnership, limited liability company, trust or other form of business 

organization shall be deemed to be a resident of a state or territory if, at the time of sale to 
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it, it has its principal place of business, as defined in paragraph (c)(1) of this section, 
within such state or territory. 

 Instruction to paragraph (d)(1): A trust that is not deemed by the law of the state or 
territory of its creation to be a separate legal entity is deemed to be a resident of each 
state or territory in which its trustee is, or trustees are, resident. 

(2) Individuals shall be deemed to be residents of a state or territory if such individuals have, 
at the time of sale to them, their principal residence in the state or territory. 

(3) A corporation, partnership, trust or other form of business organization, which is 
organized for the specific purpose of acquiring securities offered pursuant to this section 
(§ 230.147A), shall not be a resident of a state or territory unless all of the beneficial 
owners of such organization are residents of such state or territory. 

 Instruction to paragraph (d): Obtaining a written representation from purchasers of in-
state residency status will not, without more, be sufficient to establish a reasonable belief 
that such purchasers are in-state residents. 

(e) Limitation on resales. For a period of six months from the date of the sale by the issuer of a 
security pursuant to this section (§ 230.147A), any resale of such security shall be made only 
to persons resident within the state or territory in which the issuer was resident, as 
determined pursuant to paragraph (c) of this section, at the time of the sale of the security by 
the issuer. 

 Instruction to paragraph (e): In the case of convertible securities, resales of either the 
convertible security, or if it is converted, the underlying security, could be made during the 
period described in paragraph (e) only to persons resident within such state or territory. For 
purposes of this paragraph (e), a conversion in reliance on section 3(a)(9) of the Act (15 
U.S.C. 77c(a)(9)) does not begin a new period. 

(f) Precautions against interstate sales. 
(1) The issuer shall, in connection with any securities sold by it pursuant to this section: 

(i) Place a prominent legend on the certificate or other document evidencing the security 
stating that: “Offers and sales of these securities were made under an exemption from 
registration and have not been registered under the Securities Act of 1933. For a 
period of six months from the date of the sale by the issuer of these securities, any 
resale of these securities (or the underlying securities in the case of convertible 
securities) shall be made only to persons resident within the state or territory of 
[identify the name of the state or territory in which the issuer was resident at the time 
of the sale of the securities by the issuer].”; 

(ii) Issue stop transfer instructions to the issuer's transfer agent, if any, with respect to the 
securities, or, if the issuer transfers its own securities, make a notation in the 
appropriate records of the issuer; and 

(iii) Obtain a written representation from each purchaser as to his or her residence. 
(2) The issuer shall, in connection with the issuance of new certificates for any of the 

securities that are sold pursuant to this section (§ 230.147A) that are presented for 
transfer during the time period specified in paragraph (e), take the steps required by 
paragraphs (f)(1)(i) and (ii) of this section. 

(3) The issuer shall, at the time of any offer or sale by it of a security pursuant to this section 
(§ 230.147A), prominently disclose to each offeree in the manner in which any such offer 
is communicated and to each purchaser of such security in writing a reasonable period of 
time before the date of sale, the following: “Sales will be made only to residents of the 
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state or territory of [identify the name of the state or territory in which the issuer was 
resident at the time of the sale of the securities by the issuer]. Offers and sales of these 
securities are made under an exemption from registration and have not been registered 
under the Securities Act of 1933. For a period of six months from the date of the sale by 
the issuer of the securities, any resale of the securities (or the underlying securities in the 
case of convertible securities) shall be made only to persons resident within the state or 
territory of [identify the name of the state or territory in which the issuer was resident at 
the time of the sale of the securities by the issuer].” 

(g) Integration with other offerings. Offers or sales made in reliance on this section will not be 
integrated with: 
(1) Offers or sales of securities made prior to the commencement of offers and sales of 

securities pursuant to this section (§ 230.147A); or 
(2) Offers or sales of securities made after completion of offers and sales of securities 

pursuant to this section (§ 230.147A) that are: 
(i) Registered under the Act, except as provided in paragraph (h) of this section (§ 

230.147A); 
(ii) Exempt from registration under Regulation A (§§ 230.251 through 230.263); 
(iii) Exempt from registration under Rule 701 (§ 230.701); 
(iv) Made pursuant to an employee benefit plan; 
(v) Exempt from registration under Regulation S (§§ 230.901 through 230.905); 
(vi) Exempt from registration under section 4(a)(6) of the Act (15 U.S.C. 77d(a)(6)); or 
(vii) Made more than six months after the completion of an offering conducted pursuant 

to this section (§ 230.147A). 
 Instruction to paragraph (g): If none of the safe harbors applies, whether subsequent 

offers and sales of securities will be integrated with any securities offered or sold 
pursuant to this section (§ 230.147A) will depend on the particular facts and 
circumstances. 

(h) Offerings limited to qualified institutional buyers and institutional accredited investors. 
Where an issuer decides to register an offering under the Act after making offers in reliance 
on this section (§ 230.147A) limited only to qualified institutional buyers and institutional 
accredited investors referenced in section 5(d) of the Act, such offers will not be subject to 
integration with any subsequent registered offering. If the issuer makes offers in reliance on 
this section (§ 230.147A) to persons other than qualified institutional buyers and institutional 
accredited investors referenced in section 5(d) of the Act, such offers will not be subject to 
integration if the issuer (and any underwriter, broker, dealer, or agent used by the issuer in 
connection with the proposed offering) waits at least 30 calendar days between the last such 
offer made in reliance on this section (§ 230.147A) and the filing of the registration statement 
with the Commission. 

 
Regulation D 

 
Rule 500. Use of Regulation D (17 C.F.R. § 230.500) 
Users of Regulation D (§§ 230.500 et seq.) should note the following: 
(a) Regulation D relates to transactions exempted from the registration requirements of section 5 

of the Securities Act of 1933 (the Act) (15 U.S.C.77a et seq., as amended). Such transactions 
are not exempt from the antifraud, civil liability, or other provisions of the federal securities 
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laws. Issuers are reminded of their obligation to provide such further material information, if 
any, as may be necessary to make the information required under Regulation D, in light of 
the circumstances under which it is furnished, not misleading. 

(b) Nothing in Regulation D obviates the need to comply with any applicable state law relating to 
the offer and sale of securities. Regulation D is intended to be a basic element in a uniform 
system of federal-state limited offering exemptions consistent with the provisions of sections 
18 and 19(c) of the Act (15 U.S.C. 77r and 77(s)(c)). In those states that have adopted 
Regulation D, or any version of Regulation D, special attention should be directed to the 
applicable state laws and regulations, including those relating to registration of persons who 
receive remuneration in connection with the offer and sale of securities, to disqualification of 
issuers and other persons associated with offerings based on state administrative orders or 
judgments, and to requirements for filings of notices of sales. 

(c) Attempted compliance with any rule in Regulation D does not act as an exclusive election; 
the issuer can also claim the availability of any other applicable exemption. For instance, an 
issuer's failure to satisfy all the terms and conditions of rule 506(b) (§ 230.506(b)) shall not 
raise any presumption that the exemption provided by section 4(a)(2) of the Act (15 U.S.C. 
77d(2)) is not available. 

(d) Regulation D is available only to the issuer of the securities and not to any affiliate of that 
issuer or to any other person for resales of the issuer's securities. Regulation D provides an 
exemption only for the transactions in which the securities are offered or sold by the issuer, 
not for the securities themselves. 

(e) Regulation D may be used for business combinations that involve sales by virtue of rule 
145(a) (§ 230.145(a)) or otherwise. 

(f) In view of the objectives of Regulation D and the policies underlying the Act, Regulation D is 
not available to any issuer for any transaction or chain of transactions that, although in 
technical compliance with Regulation D, is part of a plan or scheme to evade the registration 
provisions of the Act. In such cases, registration under the Act is required. 

(g) Securities offered and sold outside the United States in accordance with Regulation S (§ 
230.901 through 905) need not be registered under the Act. See Release No. 33–6863. 
Regulation S may be relied upon for such offers and sales even if coincident offers and sales 
are made in accordance with Regulation D inside the United States. Thus, for example, 
persons who are offered and sold securities in accordance with Regulation S would not be 
counted in the calculation of the number of purchasers under Regulation D. Similarly, 
proceeds from such sales would not be included in the aggregate offering price. The 
provisions of this paragraph (g), however, do not apply if the issuer elects to rely solely on 
Regulation D for offers or sales to persons made outside the United States. 

 
Rule 501. Definitions and terms used in Regulation D (17 C.F.R. § 230.501) 
As used in Regulation D (§ 230.500 et seq. of this chapter), the following terms shall have the 
meaning indicated: 
(a) Accredited investor. Accredited investor shall mean any person who comes within any of the 

following categories, or who the issuer reasonably believes comes within any of the 
following categories, at the time of the sale of the securities to that person: 
(1) Any bank as defined in section 3(a)(2) of the Act, or any savings and loan association or 

other institution as defined in section 3(a)(5)(A) of the Act whether acting in its 
individual or fiduciary capacity; any broker or dealer registered pursuant to section 15 of 
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the Securities Exchange Act of 1934; any insurance company as defined in section 
2(a)(13) of the Act; any investment company registered under the Investment Company 
Act of 1940 or a business development company as defined in section 2(a)(48) of that 
Act; any Small Business Investment Company licensed by the U.S. Small Business 
Administration under section 301(c) or (d) of the Small Business Investment Act of 1958; 
any plan established and maintained by a state, its political subdivisions, or any agency or 
instrumentality of a state or its political subdivisions, for the benefit of its employees, if 
such plan has total assets in excess of $5,000,000; any employee benefit plan within the 
meaning of the Employee Retirement Income Security Act of 1974 if the investment 
decision is made by a plan fiduciary, as defined in section 3(21) of such act, which is 
either a bank, savings and loan association, insurance company, or registered investment 
adviser, or if the employee benefit plan has total assets in excess of $5,000,000 or, if a 
self-directed plan, with investment decisions made solely by persons that are accredited 
investors; 

(2) Any private business development company as defined in section 202(a)(22) of the 
Investment Advisers Act of 1940; 

(3) Any organization described in section 501(c)(3) of the Internal Revenue Code, 
corporation, Massachusetts or similar business trust, or partnership, not formed for the 
specific purpose of acquiring the securities offered, with total assets in excess of 
$5,000,000; 

(4) Any director, executive officer, or general partner of the issuer of the securities being 
offered or sold, or any director, executive officer, or general partner of a general partner 
of that issuer; 

(5) Any natural person whose individual net worth, or joint net worth with that person's 
spouse, exceeds $1,000,000. 
(i) Except as provided in paragraph (a)(5)(ii) of this section, for purposes of calculating 

net worth under this paragraph (a)(5): 
(A) The person's primary residence shall not be included as an asset; 
(B) Indebtedness that is secured by the person's primary residence, up to the 

estimated fair market value of the primary residence at the time of the sale of 
securities, shall not be included as a liability (except that if the amount of such 
indebtedness outstanding at the time of sale of securities exceeds the amount 
outstanding 60 days before such time, other than as a result of the acquisition of 
the primary residence, the amount of such excess shall be included as a liability); 
and 

(C) Indebtedness that is secured by the person's primary residence in excess of the 
estimated fair market value of the primary residence at the time of the sale of 
securities shall be included as a liability; 

(ii) Paragraph (a)(5)(i) of this section will not apply to any calculation of a person's net 
worth made in connection with a purchase of securities in accordance with a right to 
purchase such securities, provided that: 
(A) Such right was held by the person on July 20, 2010; 
(B) The person qualified as an accredited investor on the basis of net worth at the 

time the person acquired such right; and 
(C) The person held securities of the same issuer, other than such right, on July 20, 

2010. 
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(6) Any natural person who had an individual income in excess of $200,000 in each of the 
two most recent years or joint income with that person's spouse in excess of $300,000 in 
each of those years and has a reasonable expectation of reaching the same income level in 
the current year; 

(7) Any trust, with total assets in excess of $5,000,000, not formed for the specific purpose of 
acquiring the securities offered, whose purchase is directed by a sophisticated person as 
described in § 230.506(b)(2)(ii); and 

(8) Any entity in which all of the equity owners are accredited investors. 
(b) Affiliate. An affiliate of, or person affiliated with, a specified person shall mean a person that 

directly, or indirectly through one or more intermediaries, controls or is controlled by, or is 
under common control with, the person specified. 

(c) Aggregate offering price. Aggregate offering price shall mean the sum of all cash, services, 
property, notes, cancellation of debt, or other consideration to be received by an issuer for 
issuance of its securities. Where securities are being offered for both cash and non-cash 
consideration, the aggregate offering price shall be based on the price at which the securities 
are offered for cash. Any portion of the aggregate offering price attributable to cash received 
in a foreign currency shall be translated into United States currency at the currency exchange 
rate in effect at a reasonable time prior to or on the date of the sale of the securities. If 
securities are not offered for cash, the aggregate offering price shall be based on the value of 
the consideration as established by bona fide sales of that consideration made within a 
reasonable time, or, in the absence of sales, on the fair value as determined by an accepted 
standard. Such valuations of non-cash consideration must be reasonable at the time made. 

(d) Business combination. Business combination shall mean any transaction of the type specified 
in paragraph (a) of Rule 145 under the Act (17 CFR 230.145) and any transaction involving 
the acquisition by one issuer, in exchange for all or a part of its own or its parent's stock, of 
stock of another issuer if, immediately after the acquisition, the acquiring issuer has control 
of the other issuer (whether or not it had control before the acquisition). 

(e) Calculation of number of purchasers. For purposes of calculating the number of purchasers 
under § 230.506(b) only, the following shall apply: 
(1) The following purchasers shall be excluded: 

(i) Any relative, spouse or relative of the spouse of a purchaser who has the same primary 
residence as the purchaser; 

(ii) Any trust or estate in which a purchaser and any of the persons related to him as 
specified in paragraph (e)(1)(i) or (e)(1)(iii) of this section collectively have more 
than 50 percent of the beneficial interest (excluding contingent interests); 

(iii) Any corporation or other organization of which a purchaser and any of the persons 
related to him as specified in paragraph (e)(1)(i) or (e)(1)(ii) of this section 
collectively are beneficial owners of more than 50 percent of the equity securities 
(excluding directors' qualifying shares) or equity interests; and 

(iv) Any accredited investor. 
(2) A corporation, partnership or other entity shall be counted as one purchaser. If, however, 

that entity is organized for the specific purpose of acquiring the securities offered and is 
not an accredited investor under paragraph (a)(8) of this section, then each beneficial 
owner of equity securities or equity interests in the entity shall count as a separate 
purchaser for all provisions of Regulation D (§§ 230.501–230.508), except to the extent 
provided in paragraph (e)(1) of this section. 
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(3) A non-contributory employee benefit plan within the meaning of Title I of the Employee 
Retirement Income Security Act of 1974 shall be counted as one purchaser where the 
trustee makes all investment decisions for the plan. 

 Note: The issuer must satisfy all the other provisions of Regulation D for all purchasers 
whether or not they are included in calculating the number of purchasers. Clients of an 
investment adviser or customers of a broker or dealer shall be considered the “purchasers” 
under Regulation D regardless of the amount of discretion given to the investment adviser or 
broker or dealer to act on behalf of the client or customer. 

(f) Executive officer. Executive officer shall mean the president, any vice president in charge of 
a principal business unit, division or function (such as sales, administration or finance), any 
other officer who performs a policy making function, or any other person who performs 
similar policy making functions for the issuer. Executive officers of subsidiaries may be 
deemed executive officers of the issuer if they perform such policy making functions for the 
issuer. 

(g) Final order. Final order shall mean a written directive or declaratory statement issued by a 
federal or state agency described in § 230.506(d)(1)(iii) under applicable statutory authority 
that provides for notice and an opportunity for hearing, which constitutes a final disposition 
or action by that federal or state agency. 

(h) Issuer. The definition of the term issuer in section 2(a)(4) of the Act shall apply, except that 
in the case of a proceeding under the Federal Bankruptcy Code (11 U.S.C. 101 et seq.), the 
trustee or debtor in possession shall be considered the issuer in an offering under a plan or 
reorganization, if the securities are to be issued under the plan. 

(i) Purchaser representative. Purchaser representative shall mean any person who satisfies all of 
the following conditions or who the issuer reasonably believes satisfies all of the following 
conditions: 
(1) Is not an affiliate, director, officer or other employee of the issuer, or beneficial owner of 

10 percent or more of any class of the equity securities or 10 percent or more of the 
equity interest in the issuer, except where the purchaser is: 
(i) A relative of the purchaser representative by blood, marriage or adoption and not more 

remote than a first cousin; 
(ii) A trust or estate in which the purchaser representative and any persons related to him 

as specified in paragraph (h)(1)(i) or (h)(1)(iii) of this section collectively have more 
than 50 percent of the beneficial interest (excluding contingent interest) or of which 
the purchaser representative serves as trustee, executor, or in any similar capacity; or 

(iii) A corporation or other organization of which the purchaser representative and any 
persons related to him as specified in paragraph (h)(1)(i) or (h)(1)(ii) of this section 
collectively are the beneficial owners of more than 50 percent of the equity securities 
(excluding directors' qualifying shares) or equity interests; 

(2) Has such knowledge and experience in financial and business matters that he is capable 
of evaluating, alone, or together with other purchaser representatives of the purchaser, or 
together with the purchaser, the merits and risks of the prospective investment; 

(3) Is acknowledged by the purchaser in writing, during the course of the transaction, to be 
his purchaser representative in connection with evaluating the merits and risks of the 
prospective investment; and 

(4) Discloses to the purchaser in writing a reasonable time prior to the sale of securities to 
that purchaser any material relationship between himself or his affiliates and the issuer or 
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its affiliates that then exists, that is mutually understood to be contemplated, or that has 
existed at any time during the previous two years, and any compensation received or to 
be received as a result of such relationship. 

 Note 1 to § 230.501: A person acting as a purchaser representative should consider the 
applicability of the registration and antifraud provisions relating to brokers and dealers under 
the Securities Exchange Act of 1934 (Exchange Act) (15 U.S.C. 78a et seq., as amended) and 
relating to investment advisers under the Investment Advisers Act of 1940. 

 Note 2 to § 230.501: The acknowledgment required by paragraph (h)(3) and the disclosure 
required by paragraph (h)(4) of this section must be made with specific reference to each 
prospective investment. Advance blanket acknowledgment, such as for all securities 
transactions or all private placements, is not sufficient. 

 Note 3 to § 230.501: Disclosure of any material relationships between the purchaser 
representative or his affiliates and the issuer or its affiliates does not relieve the purchaser 
representative of his obligation to act in the interest of the purchaser. 

 
Rule 502. General conditions to be met (17 C.F.R. § 230.502) 
The following conditions shall be applicable to offers and sales made under Regulation D (§ 
230.500 et seq. of this chapter): 
(a) Integration. All sales that are part of the same Regulation D offering must meet all of the 

terms and conditions of Regulation D. Offers and sales that are made more than six months 
before the start of a Regulation D offering or are made more than six months after 
completion of a Regulation D offering will not be considered part of that Regulation D 
offering, so long as during those six month periods there are no offers or sales of securities 
by or for the issuer that are of the same or a similar class as those offered or sold under 
Regulation D, other than those offers or sales of securities under an employee benefit plan as 
defined in rule 405 under the Act (17 CFR 230.405). 

 Note: The term offering is not defined in the Act or in Regulation D. If the issuer offers or 
sells securities for which the safe harbor rule in paragraph (a) of this § 230.502 is 
unavailable, the determination as to whether separate sales of securities are part of the same 
offering (i.e., are considered integrated) depends on the particular facts and circumstances. 
Generally, transactions otherwise meeting the requirements of an exemption will not be 
integrated with simultaneous offerings being made outside the United States in compliance 
with Regulation S. See Release No. 33–6863. 

 The following factors should be considered in determining whether offers and sales should 
be integrated for purposes of the exemptions under Regulation D: 
(a) Whether the sales are part of a single plan of financing; 
(b) Whether the sales involve issuance of the same class of securities; 
(c) Whether the sales have been made at or about the same time; 
(d) Whether the same type of consideration is being received; and 
(e) Whether the sales are made for the same general purpose. 
See Release 33–4552 (November 6, 1962) [27 FR 11316]. 

(b) Information requirements 
(1) When information must be furnished. If the issuer sells securities under § 230.506(b) to 

any purchaser that is not an accredited investor, the issuer shall furnish the information 
specified in paragraph (b)(2) of this section to such purchaser a reasonable time prior to 
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sale. The issuer is not required to furnish the specified information to purchasers when it 
sells securities under § 230.504, or to any accredited investor. 

 Note: When an issuer provides information to investors pursuant to paragraph (b)(1), it 
should consider providing such information to accredited investors as well, in view of the 
anti-fraud provisions of the federal securities laws. 

(2) Type of information to be furnished. 
(i) If the issuer is not subject to the reporting requirements of section 13 or 15(d) of the 

Exchange Act, at a reasonable time prior to the sale of securities the issuer shall 
furnish to the purchaser, to the extent material to an understanding of the issuer, its 
business and the securities being offered: 
(A) Non-financial statement information. If the issuer is eligible to use Regulation A 

(§ 230.251–263), the same kind of information as would be required in Part II of 
Form 1–A (§ 239.90 of this chapter). If the issuer is not eligible to use Regulation 
A, the same kind of information as required in Part I of a registration statement 
filed under the Securities Act on the form that the issuer would be entitled to use. 

(B) Financial statement information 
(1) Offerings up to $2,000,000. The information required in Article 8 of 

Regulation S–X (§ 210.8 of this chapter), except that only the issuer's balance 
sheet, which shall be dated within 120 days of the start of the offering, must 
be audited. 

(2) Offerings up to $7,500,000. The financial statement information required in 
Form S–1 (§ 239.10 of this chapter) for smaller reporting companies. If an 
issuer, other than a limited partnership, cannot obtain audited financial 
statements without unreasonable effort or expense, then only the issuer's 
balance sheet, which shall be dated within 120 days of the start of the offering, 
must be audited. If the issuer is a limited partnership and cannot obtain the 
required financial statements without unreasonable effort or expense, it may 
furnish financial statements that have been prepared on the basis of Federal 
income tax requirements and examined and reported on in accordance with 
generally accepted auditing standards by an independent public or certified 
accountant. 

(3) Offerings over $7,500,000. The financial statement as would be required in a 
registration statement filed under the Act on the form that the issuer would be 
entitled to use. If an issuer, other than a limited partnership, cannot obtain 
audited financial statements without unreasonable effort or expense, then only 
the issuer's balance sheet, which shall be dated within 120 days of the start of 
the offering, must be audited. If the issuer is a limited partnership and cannot 
obtain the required financial statements without unreasonable effort or 
expense, it may furnish financial statements that have been prepared on the 
basis of Federal income tax requirements and examined and reported on in 
accordance with generally accepted auditing standards by an independent 
public or certified accountant. 

(C) If the issuer is a foreign private issuer eligible to use Form 20–F (§ 249.220f of 
this chapter), the issuer shall disclose the same kind of information required to be 
included in a registration statement filed under the Act on the form that the issuer 
would be entitled to use. The financial statements need be certified only to the 
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extent required by paragraph (b)(2)(i) (B) (1), (2) or (3) of this section, as 
appropriate. 

(ii) If the issuer is subject to the reporting requirements of section 13 or 15(d) of the 
Exchange Act, at a reasonable time prior to the sale of securities the issuer shall 
furnish to the purchaser the information specified in paragraph (b)(2)(ii)(A) or (B) of 
this section, and in either event the information specified in paragraph (b)(2)(ii)(C) of 
this section: 
(A) The issuer's annual report to shareholders for the most recent fiscal year, if such 

annual report meets the requirements of Rules 14a–3 or 14c–3 under the 
Exchange Act (§ 240.14a–3 or § 240.14c–3 of this chapter), the definitive proxy 
statement filed in connection with that annual report, and if requested by the 
purchaser in writing, a copy of the issuer's most recent Form 10–K (§ 249.310 of 
this chapter) under the Exchange Act. 

(B) The information contained in an annual report on Form 10–K (§ 249.310 of this 
chapter) under the Exchange Act or in a registration statement on Form S–1 (§ 
239.11 of this chapter) or S–11 (§ 239.18 of this chapter) under the Act or on 
Form 10 (§ 249.210 of this chapter) under the Exchange Act, whichever filing is 
the most recent required to be filed. 

(C) The information contained in any reports or documents required to be filed by the 
issuer under sections 13(a), 14(a), 14(c), and 15(d) of the Exchange Act since the 
distribution or filing of the report or registration statement specified in paragraphs 
(b)(2)(ii)(A) or (B), and a brief description of the securities being offered, the use 
of the proceeds from the offering, and any material changes in the issuer's affairs 
that are not disclosed in the documents furnished. 

(D) If the issuer is a foreign private issuer, the issuer may provide in lieu of the 
information specified in paragraph (b)(2)(ii) (A) or (B) of this section, the 
information contained in its most recent filing on Form 20–F or Form F–1 (§ 
239.31 of the chapter). 

(iii) Exhibits required to be filed with the Commission as part of a registration statement 
or report, other than an annual report to shareholders or parts of that report 
incorporated by reference in a Form 10–K report, need not be furnished to each 
purchaser that is not an accredited investor if the contents of material exhibits are 
identified and such exhibits are made available to a purchaser, upon his or her written 
request, a reasonable time before his or her purchase. 

(iv) At a reasonable time prior to the sale of securities to any purchaser that is not an 
accredited investor in a transaction under § 230.506(b), the issuer shall furnish to the 
purchaser a brief description in writing of any material written information 
concerning the offering that has been provided by the issuer to any accredited 
investor but not previously delivered to such unaccredited purchaser. The issuer shall 
furnish any portion or all of this information to the purchaser, upon his written 
request a reasonable time prior to his purchase. 

(v) The issuer shall also make available to each purchaser at a reasonable time prior to his 
purchase of securities in a transaction under § 230.506(b) the opportunity to ask 
questions and receive answers concerning the terms and conditions of the offering 
and to obtain any additional information which the issuer possesses or can acquire 
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without unreasonable effort or expense that is necessary to verify the accuracy of 
information furnished under paragraph (b)(2)(i) or (ii) of this section. 

(vi) For business combinations or exchange offers, in addition to information required by 
Form S–4 (17 CFR 239.25), the issuer shall provide to each purchaser at the time the 
plan is submitted to security holders, or, with an exchange, during the course of the 
transaction and prior to sale, written information about any terms or arrangements of 
the proposed transactions that are materially different from those for all other security 
holders. For purposes of this subsection, an issuer which is not subject to the 
reporting requirements of section 13 or 15(d) of the Exchange Act may satisfy the 
requirements of Part I.B. or C. of Form S–4 by compliance with paragraph (b)(2)(i) of 
this § 230.502. 

(vii) At a reasonable time prior to the sale of securities to any purchaser that is not an 
accredited investor in a transaction under § 230.506(b), the issuer shall advise the 
purchaser of the limitations on resale in the manner contained in paragraph (d)(2) of 
this section. Such disclosure may be contained in other materials required to be 
provided by this paragraph. 

(c) Limitation on manner of offering. Except as provided in § 230.504(b)(1) or § 230.506(c), 
neither the issuer nor any person acting on its behalf shall offer or sell the securities by any 
form of general solicitation or general advertising, including, but not limited to, the 
following: 
(1) Any advertisement, article, notice or other communication published in any newspaper, 

magazine, or similar media or broadcast over television or radio; and 
(2) Any seminar or meeting whose attendees have been invited by any general solicitation or 

general advertising; Provided, however, that publication by an issuer of a notice in 
accordance with § 230.135c or filing with the Commission by an issuer of a notice of 
sales on Form D (17 CFR 239.500) in which the issuer has made a good faith and 
reasonable attempt to comply with the requirements of such form, shall not be deemed to 
constitute general solicitation or general advertising for purposes of this section; Provided 
further, that, if the requirements of § 230.135e are satisfied, providing any journalist with 
access to press conferences held outside of the United States, to meetings with issuer or 
selling security holder representatives conducted outside of the United States, or to 
written press-related materials released outside the United States, at or in which a present 
or proposed offering of securities is discussed, will not be deemed to constitute general 
solicitation or general advertising for purposes of this section. 

(d) Limitations on resale. Except as provided in § 230.504(b)(1), securities acquired in a 
transaction under Regulation D shall have the status of securities acquired in a transaction 
under section 4(a)(2) of the Act and cannot be resold without registration under the Act or an 
exemption therefrom. The issuer shall exercise reasonable care to assure that the purchasers 
of the securities are not underwriters within the meaning of section 2(a)(11) of the Act, which 
reasonable care may be demonstrated by the following: 
(1) Reasonable inquiry to determine if the purchaser is acquiring the securities for himself or 

for other persons; 
(2) Written disclosure to each purchaser prior to sale that the securities have not been 

registered under the Act and, therefore, cannot be resold unless they are registered under 
the Act or unless an exemption from registration is available; and 
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(3) Placement of a legend on the certificate or other document that evidences the securities 
stating that the securities have not been registered under the Act and setting forth or 
referring to the restrictions on transferability and sale of the securities. 

 While taking these actions will establish the requisite reasonable care, it is not the exclusive 
method to demonstrate such care. Other actions by the issuer may satisfy this provision. In 
addition, § 230.502(b)(2)(vii) requires the delivery of written disclosure of the limitations on 
resale to investors in certain instances. 

 
Rule 503. Filing of notice of sales (17 C.F.R. § 230.503) 
(a) When notice of sales on Form D is required and permitted to be filed. 

(1) An issuer offering or selling securities in reliance on § 230.504 or § 230.506 must file 
with the Commission a notice of sales containing the information required by Form D (17 
CFR 239.500) for each new offering of securities no later than 15 calendar days after the 
first sale of securities in the offering, unless the end of that period falls on a Saturday, 
Sunday or holiday, in which case the due date would be the first business day following. 

(2) An issuer may file an amendment to a previously filed notice of sales on Form D at any 
time. 

(3) An issuer must file an amendment to a previously filed notice of sales on Form D for an 
offering: 
(i) To correct a material mistake of fact or error in the previously filed notice of sales on 

Form D, as soon as practicable after discovery of the mistake or error; 
(ii) To reflect a change in the information provided in the previously filed notice of sales 

on Form D, as soon as practicable after the change, except that no amendment is 
required to reflect a change that occurs after the offering terminates or a change that 
occurs solely in the following information: 
(A) The address or relationship to the issuer of a related person identified in response 

to Item 3 of the notice of sales on Form D; 
(B) An issuer's revenues or aggregate net asset value; 
(C) The minimum investment amount, if the change is an increase, or if the change, 

together with all other changes in that amount since the previously filed notice of 
sales on Form D, does not result in a decrease of more than 10%; 

(D) Any address or state(s) of solicitation shown in response to Item 12 of the notice 
of sales on Form D; 

(E) The total offering amount, if the change is a decrease, or if the change, together 
with all other changes in that amount since the previously filed notice of sales on 
Form D, does not result in an increase of more than 10%; 

(F) The amount of securities sold in the offering or the amount remaining to be sold; 
(G) The number of non-accredited investors who have invested in the offering, as 

long as the change does not increase the number to more than 35; 
(H) The total number of investors who have invested in the offering; or 
(I) The amount of sales commissions, finders' fees or use of proceeds for payments to 

executive officers, directors or promoters, if the change is a decrease, or if the 
change, together with all other changes in that amount since the previously filed 
notice of sales on Form D, does not result in an increase of more than 10%; and 
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(iii) Annually, on or before the first anniversary of the filing of the notice of sales on 
Form D or the filing of the most recent amendment to the notice of sales on Form D, 
if the offering is continuing at that time. 

(4) An issuer that files an amendment to a previously filed notice of sales on Form D must 
provide current information in response to all requirements of the notice of sales on Form 
D regardless of why the amendment is filed. 

(b) How notice of sales on Form D must be filed and signed. 
(1) A notice of sales on Form D must be filed with the Commission in electronic format by 

means of the Commission's Electronic Data Gathering, Analysis, and Retrieval System 
(EDGAR) in accordance with EDGAR rules set forth in Regulation S–T (17 CFR Part 
232). 

(2) Every notice of sales on Form D must be signed by a person duly authorized by the 
issuer. 

 
Rule 504. Exemption for limited offerings and sales of securities not exceeding $5,000,000 
(17 C.F.R. § 230.504) 
(a) Exemption. Offers and sales of securities that satisfy the conditions in paragraph (b) of this § 

230.504 by an issuer that is not: 
(1) Subject to the reporting requirements of section 13 or 15(d) of the Exchange Act; 
(2) An investment company; or 
(3) A development stage company that either has no specific business plan or purpose or has 

indicated that its business plan is to engage in a merger or acquisition with an 
unidentified company or companies, or other entity or person, shall be exempt from the 
provision of section 5 of the Act under section 3(b) of the Act. 

(b) Conditions to be met— 
(1) General conditions. To qualify for exemption under this § 230.504, offers and sales must 

satisfy the terms and conditions of §§ 230.501 and 230.502(a), (c) and (d), except that the 
provisions of § 230.502(c) and (d) will not apply to offers and sales of securities under 
this § 230.504 that are made: 
(i) Exclusively in one or more states that provide for the registration of the securities, and 

require the public filing and delivery to investors of a substantive disclosure 
document before sale, and are made in accordance with those state provisions; 

(ii) In one or more states that have no provision for the registration of the securities or the 
public filing or delivery of a disclosure document before sale, if the securities have 
been registered in at least one state that provides for such registration, public filing 
and delivery before sale, offers and sales are made in that state in accordance with 
such provisions, and the disclosure document is delivered before sale to all purchasers 
(including those in the states that have no such procedure); or 

(iii) Exclusively according to state law exemptions from registration that permit general 
solicitation and general advertising so long as sales are made only to “accredited 
investors” as defined in § 230.501(a). 

(2) The aggregate offering price for an offering of securities under this § 230.504, as defined 
in § 230.501(c), shall not exceed $5,000,000, less the aggregate offering price for all 
securities sold within the twelve months before the start of and during the offering of 
securities under this § 230.504 or in violation of section 5(a) of the Securities Act. 
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 Instruction to paragraph (b)(2): If a transaction under § 230.504 fails to meet the 
limitation on the aggregate offering price, it does not affect the availability of this § 
230.504 for the other transactions considered in applying such limitation. For example, if 
an issuer sold $5,000,000 of its securities on January 1, 2014 under this § 230.504 and an 
additional $500,000 of its securities on July 1, 2014, this § 230.504 would not be 
available for the later sale, but would still be applicable to the January 1, 2014 sale. 

(3) Disqualifications. No exemption under this section shall be available for the securities of 
any issuer if such issuer would be subject to disqualification under § 230.506(d) on or 
after January 20, 2017; provided that disclosure of prior “bad actor” events shall be 
required in accordance with § 230.506(e). 

 Instruction to paragraph (b)(3): For purposes of disclosure of prior “bad actor” events 
pursuant to § 230.506(e), an issuer shall furnish to each purchaser, a reasonable time 
prior to sale, a description in writing of any matters that would have triggered 
disqualification under this paragraph (b)(3) but occurred before January 20, 2017. 

 Note 1: The calculation of the aggregate offering price is illustrated as follows: 
 If an issuer sold $900,000 on June 1, 1987 under this § 230.504 and an additional 

$4,100,000 on December 1, 1987 under § 230.505, the issuer could not sell any of its 
securities under this § 230.504 until December 1, 1988. Until then the issuer must count 
the December 1, 1987 sale towards the $1,000,000 limit within the preceding twelve 
months. 

 Note 2: If a transaction under § 230.504 fails to meet the limitation on the aggregate 
offering price, it does not affect the availability of this § 230.504 for the other 
transactions considered in applying such limitation. For example, if an issuer sold 
$1,000,000 worth of its securities on January 1, 1988 under this § 230.504 and an 
additional $500,000 worth on July 1, 1988, this § 230.504 would not be available for the 
later sale, but would still be applicable to the January 1, 1988 sale. 

 
Rule 506. Exemption for limited offers and sales without regard to dollar amount of 
offering (17 C.F.R. § 230.506) 
(a) Exemption. Offers and sales of securities by an issuer that satisfy the conditions in paragraph 

(b) or (c) of this section shall be deemed to be transactions not involving any public offering 
within the meaning of section 4(a)(2) of the Act. 

(b) Conditions to be met in offerings subject to limitation on manner of offering 
(1) General conditions. To qualify for an exemption under this section, offers and sales must 

satisfy all the terms and conditions of §§ 230.501 and 230.502. 
(2) Specific conditions 

(i) Limitation on number of purchasers. There are no more than or the issuer reasonably 
believes that there are no more than 35 purchasers of securities from the issuer in any 
offering under this section. 

 Note to paragraph (b)(2)(i): See § 230.501(e) for the calculation of the number of 
purchasers and § 230.502(a) for what may or may not constitute an offering under 
paragraph (b) of this section. 

(ii) Nature of purchasers. Each purchaser who is not an accredited investor either alone or 
with his purchaser representative(s) has such knowledge and experience in financial 
and business matters that he is capable of evaluating the merits and risks of the 
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prospective investment, or the issuer reasonably believes immediately prior to making 
any sale that such purchaser comes within this description. 

(c) Conditions to be met in offerings not subject to limitation on manner of offering— 
(1) General conditions. To qualify for exemption under this section, sales must satisfy all the 

terms and conditions of §§ 230.501 and 230.502(a) and (d). 
(2) Specific conditions— 

(i) Nature of purchasers. All purchasers of securities sold in any offering under paragraph 
(c) of this section are accredited investors. 

(ii) Verification of accredited investor status. The issuer shall take reasonable steps to 
verify that purchasers of securities sold in any offering under paragraph (c) of this 
section are accredited investors. The issuer shall be deemed to take reasonable steps 
to verify if the issuer uses, at its option, one of the following non-exclusive and non-
mandatory methods of verifying that a natural person who purchases securities in 
such offering is an accredited investor; provided, however, that the issuer does not 
have knowledge that such person is not an accredited investor: 
(A) In regard to whether the purchaser is an accredited investor on the basis of 

income, reviewing any Internal Revenue Service form that reports the purchaser's 
income for the two most recent years (including, but not limited to, Form W–2, 
Form 1099, Schedule K–1 to Form 1065, and Form 1040) and obtaining a written 
representation from the purchaser that he or she has a reasonable expectation of 
reaching the income level necessary to qualify as an accredited investor during the 
current year; 

(B) In regard to whether the purchaser is an accredited investor on the basis of net 
worth, reviewing one or more of the following types of documentation dated 
within the prior three months and obtaining a written representation from the 
purchaser that all liabilities necessary to make a determination of net worth have 
been disclosed: 
(1) With respect to assets: Bank statements, brokerage statements and other 

statements of securities holdings, certificates of deposit, tax assessments, and 
appraisal reports issued by independent third parties; and 

(2) With respect to liabilities: A consumer report from at least one of the 
nationwide consumer reporting agencies; or 

(C) Obtaining a written confirmation from one of the following persons or entities 
that such person or entity has taken reasonable steps to verify that the purchaser is 
an accredited investor within the prior three months and has determined that such 
purchaser is an accredited investor: 
(1) A registered broker-dealer; 
(2) An investment adviser registered with the Securities and Exchange 

Commission; 
(3) A licensed attorney who is in good standing under the laws of the jurisdictions 

in which he or she is admitted to practice law; or 
(4) A certified public accountant who is duly registered and in good standing 

under the laws of the place of his or her residence or principal office. 
(D) In regard to any person who purchased securities in an issuer's Rule 506(b) 

offering as an accredited investor prior to September 23, 2013 and continues to 
hold such securities, for the same issuer's Rule 506(c) offering, obtaining a 
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certification by such person at the time of sale that he or she qualifies as an 
accredited investor. 

 Instructions to paragraph (c)(2)(ii)(A) through (D) of this section: 
 1. The issuer is not required to use any of these methods in verifying the accredited 

investor status of natural persons who are purchasers. These methods are examples of the 
types of non-exclusive and non-mandatory methods that satisfy the verification 
requirement in § 230.506(c)(2)(ii). 

 2. In the case of a person who qualifies as an accredited investor based on joint income 
with that person's spouse, the issuer would be deemed to satisfy the verification 
requirement in § 230.506(c)(2)(ii)(A) by reviewing copies of Internal Revenue Service 
forms that report income for the two most recent years in regard to, and obtaining written 
representations from, both the person and the spouse. 

 3. In the case of a person who qualifies as an accredited investor based on joint net worth 
with that person's spouse, the issuer would be deemed to satisfy the verification 
requirement in § 230.506(c)(2)(ii)(B) by reviewing such documentation in regard to, and 
obtaining written representations from, both the person and the spouse. 

(d) “Bad Actor” disqualification. 
(1) No exemption under this section shall be available for a sale of securities if the issuer; 

any predecessor of the issuer; any affiliated issuer; any director, executive officer, other 
officer participating in the offering, general partner or managing member of the issuer; 
any beneficial owner of 20% or more of the issuer's outstanding voting equity securities, 
calculated on the basis of voting power; any promoter connected with the issuer in any 
capacity at the time of such sale; any investment manager of an issuer that is a pooled 
investment fund; any person that has been or will be paid (directly or indirectly) 
remuneration for solicitation of purchasers in connection with such sale of securities; any 
general partner or managing member of any such investment manager or solicitor; or any 
director, executive officer or other officer participating in the offering of any such 
investment manager or solicitor or general partner or managing member of such 
investment manager or solicitor: 
(i) Has been convicted, within ten years before such sale (or five years, in the case of 

issuers, their predecessors and affiliated issuers), of any felony or misdemeanor: 
(A) In connection with the purchase or sale of any security; 
(B) Involving the making of any false filing with the Commission; or 
(C) Arising out of the conduct of the business of an underwriter, broker, dealer, 

municipal securities dealer, investment adviser or paid solicitor of purchasers of 
securities; 

(ii) Is subject to any order, judgment or decree of any court of competent jurisdiction, 
entered within five years before such sale, that, at the time of such sale, restrains or 
enjoins such person from engaging or continuing to engage in any conduct or 
practice: 
(A) In connection with the purchase or sale of any security; 
(B) Involving the making of any false filing with the Commission; or 
(C) Arising out of the conduct of the business of an underwriter, broker, dealer, 

municipal securities dealer, investment adviser or paid solicitor of purchasers of 
securities; 
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(iii) Is subject to a final order of a state securities commission (or an agency or officer of 
a state performing like functions); a state authority that supervises or examines banks, 
savings associations, or credit unions; a state insurance commission (or an agency or 
officer of a state performing like functions); an appropriate federal banking agency; 
the U.S. Commodity Futures Trading Commission; or the National Credit Union 
Administration that: 
(A) At the time of such sale, bars the person from: 

(1) Association with an entity regulated by such commission, authority, agency, 
or officer; 

(2) Engaging in the business of securities, insurance or banking; or 
(3) Engaging in savings association or credit union activities; or 

(B) Constitutes a final order based on a violation of any law or regulation that 
prohibits fraudulent, manipulative, or deceptive conduct entered within ten years 
before such sale; 

(iv) Is subject to an order of the Commission entered pursuant to section 15(b) or 15B(c) 
of the Securities Exchange Act of 1934 (15 U.S.C. 78o(b) or 78o–4(c)) or section 
203(e) or (f) of the Investment Advisers Act of 1940 (15 U.S.C. 80b–3(e) or (f)) that, 
at the time of such sale: 
(A) Suspends or revokes such person's registration as a broker, dealer, municipal 

securities dealer or investment adviser; 
(B) Places limitations on the activities, functions or operations of such person; or 
(C) Bars such person from being associated with any entity or from participating in 

the offering of any penny stock; 
(v) Is subject to any order of the Commission entered within five years before such sale 

that, at the time of such sale, orders the person to cease and desist from committing or 
causing a violation or future violation of: 
(A) Any scienter-based anti-fraud provision of the federal securities laws, including 

without limitation section 17(a)(1) of the Securities Act of 1933 (15 U.S.C. 
77q(a)(1)), section 10(b) of the Securities Exchange Act of 1934 (15 U.S.C. 
78j(b)) and 17 CFR 240.10b–5, section 15(c)(1) of the Securities Exchange Act of 
1934 (15 U.S.C. 78o(c)(1)) and section 206(1) of the Investment Advisers Act of 
1940 (15 U.S.C. 80b–6(1)), or any other rule or regulation thereunder; or 

(B) Section 5 of the Securities Act of 1933 (15 U.S.C. 77e). 
(vi) Is suspended or expelled from membership in, or suspended or barred from 

association with a member of, a registered national securities exchange or a registered 
national or affiliated securities association for any act or omission to act constituting 
conduct inconsistent with just and equitable principles of trade; 

(vii) Has filed (as a registrant or issuer), or was or was named as an underwriter in, any 
registration statement or Regulation A offering statement filed with the Commission 
that, within five years before such sale, was the subject of a refusal order, stop order, 
or order suspending the Regulation A exemption, or is, at the time of such sale, the 
subject of an investigation or proceeding to determine whether a stop order or 
suspension order should be issued; or 

(viii) Is subject to a United States Postal Service false representation order entered within 
five years before such sale, or is, at the time of such sale, subject to a temporary 
restraining order or preliminary injunction with respect to conduct alleged by the 
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United States Postal Service to constitute a scheme or device for obtaining money or 
property through the mail by means of false representations. 

(2) Paragraph (d)(1) of this section shall not apply: 
(i) With respect to any conviction, order, judgment, decree, suspension, expulsion or bar 

that occurred or was issued before September 23, 2013; 
(ii) Upon a showing of good cause and without prejudice to any other action by the 

Commission, if the Commission determines that it is not necessary under the 
circumstances that an exemption be denied; 

(iii) If, before the relevant sale, the court or regulatory authority that entered the relevant 
order, judgment or decree advises in writing (whether contained in the relevant 
judgment, order or decree or separately to the Commission or its staff) that 
disqualification under paragraph (d)(1) of this section should not arise as a 
consequence of such order, judgment or decree; or 

(iv) If the issuer establishes that it did not know and, in the exercise of reasonable care, 
could not have known that a disqualification existed under paragraph (d)(1) of this 
section. 

 Instruction to paragraph (d)(2)(iv). An issuer will not be able to establish that it has 
exercised reasonable care unless it has made, in light of the circumstances, factual 
inquiry into whether any disqualifications exist. The nature and scope of the factual 
inquiry will vary based on the facts and circumstances concerning, among other 
things, the issuer and the other offering participants. 

(3) For purposes of paragraph (d)(1) of this section, events relating to any affiliated issuer 
that occurred before the affiliation arose will be not considered disqualifying if the 
affiliated entity is not: 
(i) In control of the issuer; or 
(ii) Under common control with the issuer by a third party that was in control of the 

affiliated entity at the time of such events. 
(e) Disclosure of prior “bad actor” events. The issuer shall furnish to each purchaser, a 

reasonable time prior to sale, a description in writing of any matters that would have 
triggered disqualification under paragraph (d)(1) of this section but occurred before 
September 23, 2013. The failure to furnish such information timely shall not prevent an 
issuer from relying on this section if the issuer establishes that it did not know and, in the 
exercise of reasonable care, could not have known of the existence of the undisclosed matter 
or matters. 

 Instruction to paragraph (e). An issuer will not be able to establish that it has exercised 
reasonable care unless it has made, in light of the circumstances, factual inquiry into whether 
any disqualifications exist. The nature and scope of the factual inquiry will vary based on the 
facts and circumstances concerning, among other things, the issuer and the other offering 
participants. 

 
Rule 507. Disqualifying provision relating to exemptions under §§ 230.504 and 230.506 (17 
C.F.R. § 230.507) 
(a) No exemption under § 230.504 or § 230.506 shall be available for an issuer if such issuer, 

any of its predecessors or affiliates have been subject to any order, judgment, or decree of 
any court of competent jurisdiction temporarily, preliminary or permanently enjoining such 
person for failure to comply with § 230.503. 
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(b) Paragraph (a) of this section shall not apply if the Commission determines, upon a showing 
of good cause, that it is not necessary under the circumstances that the exemption be denied. 

 
Rule 508. Insignificant deviations from a term, condition or requirement of Regulation D 
(17 C.F.R. § 230.508)  
(a) A failure to comply with a term, condition or requirement of § 230.504 or § 230.506 will not 

result in the loss of the exemption from the requirements of section 5 of the Act for any offer 
or sale to a particular individual or entity, if the person relying on the exemption shows: 
(1) The failure to comply did not pertain to a term, condition or requirement directly intended 

to protect that particular individual or entity; and 
(2) The failure to comply was insignificant with respect to the offering as a whole, provided 

that any failure to comply with paragraph (c) of § 230.502, paragraph (b)(2) of § 230.504 
and paragraph (b)(2)(i) of § 230.506 shall be deemed to be significant to the offering as a 
whole; and 

(3) A good faith and reasonable attempt was made to comply with all applicable terms, 
conditions and requirements of § 230.504 or § 230.506. 

(b) A transaction made in reliance on § 230.504 or § 230.506 shall comply with all applicable 
terms, conditions and requirements of Regulation D. Where an exemption is established only 
through reliance upon paragraph (a) of this section, the failure to comply shall nonetheless be 
actionable by the Commission under section 20 of the Act. 

 
Selected Provisions of the Securities and Exchange Act of 1934 

 
§ 10. Manipulative and deceptive devices (15 U.S.C. § 78j) 
It shall be unlawful for any person, directly or indirectly, by the use of any means or 
instrumentality of interstate commerce or of the mails, or of any facility of any national securities 
exchange-- 
(a)(1) To effect a short sale, or to use or employ any stop-loss order in connection with the 

purchase or sale, of any security other than a government security, in contravention of such 
rules and regulations as the Commission may prescribe as necessary or appropriate in the 
public interest or for the protection of investors. 
(2) Paragraph (1) of this subsection shall not apply to security futures products. 

(b) To use or employ, in connection with the purchase or sale of any security registered on a 
national securities exchange or any security not so registered, or any securities-based swap 
agreement1 any manipulative or deceptive device or contrivance in contravention of such 
rules and regulations as the Commission may prescribe as necessary or appropriate in the 
public interest or for the protection of investors. 

(c)(1) To effect, accept, or facilitate a transaction involving the loan or borrowing of securities in 
contravention of such rules and regulations as the Commission may prescribe as necessary or 
appropriate in the public interest or for the protection of investors. 
(2) Nothing in paragraph (1) may be construed to limit the authority of the appropriate 

Federal banking agency (as defined in section 1813(q) of Title 12), the National Credit 
Union Administration, or any other Federal department or agency having a responsibility 
under Federal law to prescribe rules or regulations restricting transactions involving the 
loan or borrowing of securities in order to protect the safety and soundness of a financial 
institution or to protect the financial system from systemic risk. 
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 Rules promulgated under subsection (b) that prohibit fraud, manipulation, or insider trading 

(but not rules imposing or specifying reporting or recordkeeping requirements, procedures, or 
standards as prophylactic measures against fraud, manipulation, or insider trading), and 
judicial precedents decided under subsection (b) and rules promulgated thereunder that 
prohibit fraud, manipulation, or insider trading, shall apply to security-based swap 
agreements to the same extent as they apply to securities. Judicial precedents decided under 
section 77q(a) of this title and sections 78i, 78o, 78p, 78t, and 78u-1 of this title, and judicial 
precedents decided under applicable rules promulgated under such sections, shall apply to 
security-based swap agreements to the same extent as they apply to securities. 

 
§ 12. Registration requirements for securities (15 U.S.C. § 78l) 
(a)  General requirement of registration 

It shall be unlawful for any member, broker, or dealer to effect any transaction in any 
security (other than an exempted security) on a national securities exchange unless a 
registration is effective as to such security for such exchange in accordance with the 
provisions of this chapter and the rules and regulations thereunder. . . . 

(b)  Procedure for registration; information 
A security may be registered on a national securities exchange by the issuer filing an 
application with the exchange (and filing with the Commission such duplicate originals 
thereof as the Commission may require), which application shall contain— 
[listing several specific informational items] . . . 

. . .  
(g)  Registration of securities by issuer; exemptions 

(1)  Every issuer which is engaged in interstate commerce, or in a business affecting interstate 
commerce, or whose securities are traded by use of the mails or any means or 
instrumentality of interstate commerce shall— 
(A) within 120 days after the last day of its first fiscal year ended on which the issuer has 

total assets exceeding $10,000,000 and a class of equity security (other than an 
exempted security) held of record by either— 
(i)  2,000 persons, or 
(ii) 500 persons who are not accredited investors (as such term is defined by the 

Commission), . . .  
register such security by filing with the Commission a registration statement (and such copies 
thereof as the Commission may require) with respect to such security containing such 
information and documents as the Commission may specify comparable to that which is 
required in an application to register a security pursuant to subsection (b) of this section. . . . 

(2)  The provisions of this subsection shall not apply in respect of— 
(A) any security listed and registered on a national securities exchange. 

. . .  
 
§ 14. Proxies (15 U.S.C. § 78n) 
 
(a)(1) Solicitation of proxies in violation of rules and regulations 
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 It shall be unlawful for any person, by the use of the mails or by any means or 
instrumentality of interstate commerce or of any facility of a national securities exchange or 
otherwise, in contravention of such rules and regulations as the Commission may prescribe as 
necessary or appropriate in the public interest or for the protection of investors, to solicit or 
to permit the use of his name to solicit any proxy or consent or authorization in respect of any 
security (other than an exempted security) registered pursuant to section [1934 Act § 12]. 

. . .  
 
(e) Untrue statement of material fact or omission of fact with respect to tender offer 
 It shall be unlawful for any person to make any untrue statement of a material fact or omit to 

state any material fact necessary in order to make the statements made, in the light of the 
circumstances under which they are made, not misleading, or to engage in any fraudulent, 
deceptive, or manipulative acts or practices, in connection with any tender offer or request or 
invitation for tenders, or any solicitation of security holders in opposition to or in favor of 
any such offer, request, or invitation. The Commission shall, for the purposes of this 
subsection, by rules and regulations define, and prescribe means reasonably designed to 
prevent, such acts and practices as are fraudulent, deceptive, or manipulative. 

 
§ 16. Directors, officers, and principal stockholders (15 U.S.C. § 78p) 
(a) Disclosures required 

(1) Directors, officers, and principal stockholders required to file 
 Every person who is directly or indirectly the beneficial owner of more than 10 percent of 

any class of any equity security (other than an exempted security) which is registered 
pursuant to section 78l of this title, or who is a director or an officer of the issuer of such 
security, shall file the statements required by this subsection with the Commission. 

(2) Time of filing 
 The statements required by this subsection shall be filed-- 

(A) at the time of the registration of such security on a national securities exchange or by 
the effective date of a registration statement filed pursuant to section 78l(g) of this 
title; 

(B) within 10 days after he or she becomes such beneficial owner, director, or officer, or 
within such shorter time as the Commission may establish by rule; 

(C) if there has been a change in such ownership, or if such person shall have purchased 
or sold a security-based swap agreement involving such equity security, before the 
end of the second business day following the day on which the subject transaction has 
been executed, or at such other time as the Commission shall establish, by rule, in any 
case in which the Commission determines that such 2-day period is not feasible. 

(3) Contents of statements 
 A statement filed-- 

(A) under subparagraph (A) or (B) of paragraph (2) shall contain a statement of the 
amount of all equity securities of such issuer of which the filing person is the 
beneficial owner; and 

(B) under subparagraph (C) of such paragraph shall indicate ownership by the filing 
person at the date of filing, any such changes in such ownership, and such purchases 
and sales of the security-based swap agreements or security-based swaps as have 
occurred since the most recent such filing under such subparagraph. 
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(4) Electronic filing and availability 
 Beginning not later than 1 year after July 30, 2002-- 

(A) a statement filed under subparagraph (C) of paragraph (2) shall be filed 
electronically; 

(B) the Commission shall provide each such statement on a publicly accessible Internet 
site not later than the end of the business day following that filing; and 

(C) the issuer (if the issuer maintains a corporate website) shall provide that statement on 
that corporate website, not later than the end of the business day following that filing. 

(b) Profits from purchase and sale of security within six months 
 For the purpose of preventing the unfair use of information which may have been obtained 

by such beneficial owner, director, or officer by reason of his relationship to the issuer, any 
profit realized by him from any purchase and sale, or any sale and purchase, of any equity 
security of such issuer (other than an exempted security) or a security-based swap agreement 
involving any such equity security within any period of less than six months, unless such 
security or security-based swap agreement was acquired in good faith in connection with a 
debt previously contracted, shall inure to and be recoverable by the issuer, irrespective of any 
intention on the part of such beneficial owner, director, or officer in entering into such 
transaction of holding the security or security-based swap agreement purchased or of not 
repurchasing the security or security-based swap agreement sold for a period exceeding six 
months. Suit to recover such profit may be instituted at law or in equity in any court of 
competent jurisdiction by the issuer, or by the owner of any security of the issuer in the name 
and in behalf of the issuer if the issuer shall fail or refuse to bring such suit within sixty days 
after request or shall fail diligently to prosecute the same thereafter; but no such suit shall be 
brought more than two years after the date such profit was realized. This subsection shall not 
be construed to cover any transaction where such beneficial owner was not such both at the 
time of the purchase and sale, or the sale and purchase, of the security or security-based swap 
agreement or a security-based swap involved, or any transaction or transactions which the 
Commission by rules and regulations may exempt as not comprehended within the purpose 
of this subsection. 

(c) Conditions for sale of security by beneficial owner, director, or officer 
 It shall be unlawful for any such beneficial owner, director, or officer, directly or indirectly, 

to sell any equity security of such issuer (other than an exempted security), if the person 
selling the security or his principal (1) does not own the security sold, or (2) if owning the 
security, does not deliver it against such sale within twenty days thereafter, or does not 
within five days after such sale deposit it in the mails or other usual channels of 
transportation; but no person shall be deemed to have violated this subsection if he proves 
that notwithstanding the exercise of good faith he was unable to make such delivery or 
deposit within such time, or that to do so would cause undue inconvenience or expense. 

(d) Securities held in investment account, transactions in ordinary course of business, and 
establishment of primary or secondary market 

 The provisions of subsection (b) of this section shall not apply to any purchase and sale, or 
sale and purchase, and the provisions of subsection (c) of this section shall not apply to any 
sale, of an equity security not then or theretofore held by him in an investment account, by a 
dealer in the ordinary course of his business and incident to the establishment or maintenance 
by him of a primary or secondary market (otherwise than on a national securities exchange or 
an exchange exempted from registration under section 78e of this title) for such security. The 
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Commission may, by such rules and regulations as it deems necessary or appropriate in the 
public interest, define and prescribe terms and conditions with respect to securities held in an 
investment account and transactions made in the ordinary course of business and incident to 
the establishment or maintenance of a primary or secondary market. 

(e) Application of section to foreign or domestic arbitrage transactions 
 The provisions of this section shall not apply to foreign or domestic arbitrage transactions 

unless made in contravention of such rules and regulations as the Commission may adopt in 
order to carry out the purposes of this section. 

(f) Treatment of transactions in security futures products 
 The provisions of this section shall apply to ownership of and transactions in security futures 

products. 
(g) Limitation on Commission authority 
 The authority of the Commission under this section with respect to security-based swap 

agreements shall be subject to the restrictions and limitations of section 78c-1(b) of this title. 
 
§ 20A. Liability to contemporaneous traders for insider trading (15 U.S.C. § 78t-1) 
(a) Private rights of action based on contemporaneous trading 
 Any person who violates any provision of this chapter or the rules or regulations thereunder 

by purchasing or selling a security while in possession of material, nonpublic information 
shall be liable in an action in any court of competent jurisdiction to any person who, 
contemporaneously with the purchase or sale of securities that is the subject of such 
violation, has purchased (where such violation is based on a sale of securities) or sold (where 
such violation is based on a purchase of securities) securities of the same class. 

(b) Limitations on liability 
(1) Contemporaneous trading actions limited to profit gained or loss avoided 
 The total amount of damages imposed under subsection (a) shall not exceed the profit 

gained or loss avoided in the transaction or transactions that are the subject of the 
violation. 

(2) Offsetting disgorgements against liability 
 The total amount of damages imposed against any person under subsection (a) shall be 

diminished by the amounts, if any, that such person may be required to disgorge, 
pursuant to a court order obtained at the instance of the Commission, in a proceeding 
brought under section 78u(d) of this title relating to the same transaction or transactions. 

(3) Controlling person liability 
 No person shall be liable under this section solely by reason of employing another person 

who is liable under this section, but the liability of a controlling person under this section 
shall be subject to section 78t(a) of this title. 

(4) Statute of limitations 
 No action may be brought under this section more than 5 years after the date of the last 

transaction that is the subject of the violation. 
(c) Joint and several liability for communicating 
 Any person who violates any provision of this chapter or the rules or regulations thereunder 

by communicating material, nonpublic information shall be jointly and severally liable under 
subsection (a) with, and to the same extent as, any person or persons liable under subsection 
(a) to whom the communication was directed. 

(d) Authority not to restrict other express or implied rights of action 
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 Nothing in this section shall be construed to limit or condition the right of any person to 
bring an action to enforce a requirement of this chapter or the availability of any cause of 
action implied from a provision of this chapter. 

(e) Provisions not to affect public prosecutions 
 This section shall not be construed to bar or limit in any manner any action by the 

Commission or the Attorney General under any other provision of this chapter, nor shall it 
bar or limit in any manner any action to recover penalties, or to seek any other order 
regarding penalties. 

 
 

Selected Federal Securities Fraud Rules 
 
Rule 10b-5. Employment of manipulative and deceptive devices (17 C.F.R. § 240.10b-5) 
It shall be unlawful for any person, directly or indirectly, by the use of any means or 
instrumentality of interstate commerce, or of the mails or of any facility of any national securities 
exchange, 

(a) To employ any device, scheme, or artifice to defraud, 
(b) To make any untrue statement of a material fact or to omit to state a material fact 

necessary in order to make the statements made, in the light of the circumstances under 
which they were made, not misleading, or 

(c) To engage in any act, practice, or course of business which operates or would operate as a 
fraud or deceit upon any person, 

in connection with the purchase or sale of any security. 
 

Rule 10b5-1. Trading “on the basis of” material nonpublic information in insider trading 
cases (17 C.F.R. § 240.10b5–1)  
 Preliminary Note to § 240.10b5–1: This provision defines when a purchase or sale constitutes 

trading “on the basis of” material nonpublic information in insider trading cases brought 
under Section 10(b) of the Act and Rule 10b–5 thereunder. The law of insider trading is 
otherwise defined by judicial opinions construing Rule 10b–5, and Rule 10b5–1 does not 
modify the scope of insider trading law in any other respect. 

(a) General. The “manipulative and deceptive devices” prohibited by Section 10(b) of the Act 
(15 U.S.C. 78j) and § 240.10b–5 thereunder include, among other things, the purchase or sale 
of a security of any issuer, on the basis of material nonpublic information about that security 
or issuer, in breach of a duty of trust or confidence that is owed directly, indirectly, or 
derivatively, to the issuer of that security or the shareholders of that issuer, or to any other 
person who is the source of the material nonpublic information. 

(b) Definition of “on the basis of.” Subject to the affirmative defenses in paragraph (c) of this 
section, a purchase or sale of a security of an issuer is “on the basis of” material nonpublic 
information about that security or issuer if the person making the purchase or sale was aware 
of the material nonpublic information when the person made the purchase or sale. 

(c) Affirmative defenses. 
(1)(i) Subject to paragraph (c)(1)(ii) of this section, a person's purchase or sale is not “on the 

basis of” material nonpublic information if the person making the purchase or sale 
demonstrates that: 

(A) Before becoming aware of the information, the person had: 
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(1) Entered into a binding contract to purchase or sell the security, 
(2) Instructed another person to purchase or sell the security for the instructing 

person's account, or 
(3) Adopted a written plan for trading securities; 

(B) The contract, instruction, or plan described in paragraph (c)(1)(i)(A) of this 
Section: 
(1) Specified the amount of securities to be purchased or sold and the price at 

which and the date on which the securities were to be purchased or sold; 
(2) Included a written formula or algorithm, or computer program, for 

determining the amount of securities to be purchased or sold and the price at 
which and the date on which the securities were to be purchased or sold; or 

(3) Did not permit the person to exercise any subsequent influence over how, 
when, or whether to effect purchases or sales; provided, in addition, that any 
other person who, pursuant to the contract, instruction, or plan, did exercise 
such influence must not have been aware of the material nonpublic 
information when doing so; and 

(C) The purchase or sale that occurred was pursuant to the contract, instruction, or 
plan. A purchase or sale is not “pursuant to a contract, instruction, or plan” if, 
among other things, the person who entered into the contract, instruction, or plan 
altered or deviated from the contract, instruction, or plan to purchase or sell 
securities (whether by changing the amount, price, or timing of the purchase or 
sale), or entered into or altered a corresponding or hedging transaction or position 
with respect to those securities. 

(ii) Paragraph (c)(1)(i) of this section is applicable only when the contract, instruction, or 
plan to purchase or sell securities was given or entered into in good faith and not as 
part of a plan or scheme to evade the prohibitions of this section. 

(iii) This paragraph (c)(1)(iii) defines certain terms as used in paragraph (c) of this 
Section. 
(A) Amount. “Amount” means either a specified number of shares or other securities 

or a specified dollar value of securities. 
(B) Price. “Price” means the market price on a particular date or a limit price, or a 

particular dollar price. 
(C) Date. “Date” means, in the case of a market order, the specific day of the year on 

which the order is to be executed (or as soon thereafter as is practicable under 
ordinary principles of best execution). “Date” means, in the case of a limit order, 
a day of the year on which the limit order is in force. 

(2) A person other than a natural person also may demonstrate that a purchase or sale of 
securities is not “on the basis of” material nonpublic information if the person 
demonstrates that: 
(i) The individual making the investment decision on behalf of the person to purchase or 

sell the securities was not aware of the information; and 
(ii) The person had implemented reasonable policies and procedures, taking into 

consideration the nature of the person's business, to ensure that individuals making 
investment decisions would not violate the laws prohibiting trading on the basis of 
material nonpublic information. These policies and procedures may include those that 
restrict any purchase, sale, and causing any purchase or sale of any security as to 
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which the person has material nonpublic information, or those that prevent such 
individuals from becoming aware of such information. 

 
Rule 10b5-2. Duties of trust or confidence in misappropriation insider trading cases (15 
U.S.C. § 240.10b5–2) 
 Preliminary Note to § 240.10b5–2: This section provides a non-exclusive definition of 

circumstances in which a person has a duty of trust or confidence for purposes of the 
“misappropriation” theory of insider trading under Section 10(b) of the Act and Rule 10b–5. 
The law of insider trading is otherwise defined by judicial opinions construing Rule 10b–5, 
and Rule 10b5–2 does not modify the scope of insider trading law in any other respect. 

(a) Scope of Rule. This section shall apply to any violation of Section 10(b) of the Act (15 
U.S.C. 78j(b)) and § 240.10b–5 thereunder that is based on the purchase or sale of securities 
on the basis of, or the communication of, material nonpublic information misappropriated in 
breach of a duty of trust or confidence. 

(b) Enumerated “duties of trust or confidence.” For purposes of this section, a “duty of trust or 
confidence” exists in the following circumstances, among others: 
(1) Whenever a person agrees to maintain information in confidence; 
(2) Whenever the person communicating the material nonpublic information and the person 

to whom it is communicated have a history, pattern, or practice of sharing confidences, 
such that the recipient of the information knows or reasonably should know that the 
person communicating the material nonpublic information expects that the recipient will 
maintain its confidentiality; or 

(3) Whenever a person receives or obtains material nonpublic information from his or her 
spouse, parent, child, or sibling; provided, however, that the person receiving or 
obtaining the information may demonstrate that no duty of trust or confidence existed 
with respect to the information, by establishing that he or she neither knew nor 
reasonably should have known that the person who was the source of the information 
expected that the person would keep the information confidential, because of the parties' 
history, pattern, or practice of sharing and maintaining confidences, and because there 
was no agreement or understanding to maintain the confidentiality of the information. 

 
Selected Federal Proxy Rules 

 
Rule 14a-1. Definitions (17 C.F.R. § 240.14a–1) 
Unless the context otherwise requires, all terms used in this regulation have the same meanings 
as in the Act or elsewhere in the general rules and regulations thereunder. In addition, the 
following definitions apply unless the context otherwise requires: 
(a) Associate. The term “associate,” used to indicate a relationship with any person, means: 

(1) Any corporation or organization (other than the registrant or a majority owned subsidiary 
of the registrant) of which such person is an officer or partner or is, directly or indirectly, 
the beneficial owner of 10 percent or more of any class of equity securities; 

(2) Any trust or other estate in which such person has a substantial beneficial interest or as to 
which such person serves as trustee or in a similar fiduciary capacity; and 

(3) Any relative or spouse of such person, or any relative of such spouse, who has the same 
home as such person or who is a director or officer of the registrant or any of its parents 
or subsidiaries. 
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(b) Employee benefit plan. For purposes of §§ 240.14a–13, 240.14b–1 and 240.14b–2, the term 
“employee benefit plan” means any purchase, savings, option, bonus, appreciation, profit 
sharing, thrift, incentive, pension or similar plan primarily for employees, directors, trustees 
or officers. 

(c) Entity that exercises fiduciary powers. The term “entity that exercises fiduciary powers” 
means any entity that holds securities in nominee name or otherwise on behalf of a beneficial 
owner but does not include a clearing agency registered pursuant to section 17A of the Act or 
a broker or a dealer. 

(d) Exempt employee benefit plan securities. For purposes of §§ 240.14a–13, 240.14b–1 and 
240.14b–2, the term “exempt employee benefit plan securities” means: 
(1) Securities of the registrant held by an employee benefit plan, as defined in paragraph (b) 

of this section, where such plan is established by the registrant; or 
(2) If notice regarding the current solicitation has been given pursuant to § 240.14a–

13(a)(1)(ii)(C) or if notice regarding the current request for a list of names, addresses and 
securities positions of beneficial owners has been given pursuant to § 240.14a–13(b)(3), 
securities of the registrant held by an employee benefit plan, as defined in paragraph (b) 
of this section, where such plan is established by an affiliate of the registrant. 

(e) Last fiscal year. The term “last fiscal year” of the registrant means the last fiscal year of the 
registrant ending prior to the date of the meeting for which proxies are to be solicited or if the 
solicitation involves written authorizations or consents in lieu of a meeting, the earliest date 
they may be used to effect corporate action. 

(f) Proxy. The term “proxy” includes every proxy, consent or authorization within the meaning 
of section 14(a) of the Act. The consent or authorization may take the form of failure to 
object or to dissent. 

(g) Proxy statement. The term “proxy statement” means the statement required by § 240.14a–
3(a) whether or not contained in a single document. 

(h) Record date. The term “record date” means the date as of which the record holders of 
securities entitled to vote at a meeting or by written consent or authorization shall be 
determined. 

(i) Record holder. For purposes of §§ 240.14a–13, 240.14b–1 and 240.14b–2, the term “record 
holder” means any broker, dealer, voting trustee, bank, association or other entity that 
exercises fiduciary powers which holds securities of record in nominee name or otherwise or 
as a participant in a clearing agency registered pursuant to section 17A of the Act. 

(j) Registrant. The term “registrant” means the issuer of the securities in respect of which proxies 
are to be solicited. 

(k) Respondent bank. For purposes of §§ 240.14a–13, 240.14b–1 and 240.14b–2, the term 
“respondent bank” means any bank, association or other entity that exercises fiduciary 
powers which holds securities on behalf of beneficial owners and deposits such securities for 
safekeeping with another bank, association or other entity that exercises fiduciary powers. 

(l) Solicitation. 
(1) The terms “solicit” and “solicitation” include: 

(i) Any request for a proxy whether or not accompanied by or included in a form of 
proxy: 

(ii) Any request to execute or not to execute, or to revoke, a proxy; or 
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(iii) The furnishing of a form of proxy or other communication to security holders under 
circumstances reasonably calculated to result in the procurement, withholding or 
revocation of a proxy. 

(2) The terms do not apply, however, to: 
(i) The furnishing of a form of proxy to a security holder upon the unsolicited request of 

such security holder; 
(ii) The performance by the registrant of acts required by § 240.14a–7; 
(iii) The performance by any person of ministerial acts on behalf of a person soliciting a 

proxy; or 
(iv) A communication by a security holder who does not otherwise engage in a proxy 

solicitation (other than a solicitation exempt under § 240.14a–2) stating how the 
security holder intends to vote and the reasons therefor, provided that the 
communication: 
(A) Is made by means of speeches in public forums, press releases, published or 

broadcast opinions, statements, or advertisements appearing in a broadcast media, 
or newspaper, magazine or other bona fide publication disseminated on a regular 
basis, 

(B) Is directed to persons to whom the security holder owes a fiduciary duty in 
connection with the voting of securities of a registrant held by the security holder, 
or 

(C) Is made in response to unsolicited requests for additional information with respect 
to a prior communication by the security holder made pursuant to this paragraph 
(l)(2)(iv). 

 
Rule 14a-2. Solicitations to which § 240.14a–3 to § 240.14a–15 apply (17 C.F.R. § 240.14a–

2) 
 Sections 240.14a–3 to 240.14a–15, except as specified, apply to every solicitation of a proxy 

with respect to securities registered pursuant to section 12 of the Act (15 U.S.C. 78l), 
whether or not trading in such securities has been suspended. To the extent specified below, 
certain of these sections also apply to roll-up transactions that do not involve an entity with 
securities registered pursuant to section 12 of the Act. 

(a) Sections 240.14a–3 to 240.14a–15 do not apply to the following: 
(1) Any solicitation by a person in respect to securities carried in his name or in the name of 

his nominee (otherwise than as voting trustee) or held in his custody, if such person— 
(i) Receives no commission or remuneration for such solicitation, directly or indirectly, 

other than reimbursement of reasonable expenses, 
(ii) Furnishes promptly to the person solicited (or such person's household in accordance 

with § 240.14a–3(e)(1)) a copy of all soliciting material with respect to the same 
subject matter or meeting received from all persons who shall furnish copies thereof 
for such purpose and who shall, if requested, defray the reasonable expenses to be 
incurred in forwarding such material, and 

(iii) In addition, does no more than impartially instruct the person solicited to forward a 
proxy to the person, if any, to whom the person solicited desires to give a proxy, or 
impartially request from the person solicited instructions as to the authority to be 
conferred by the proxy and state that a proxy will be given if no instructions are 
received by a certain date. 
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(2) Any solicitation by a person in respect of securities of which he is the beneficial owner; 
(3) Any solicitation involved in the offer and sale of securities registered under the Securities 

Act of 1933: Provided, That this paragraph shall not apply to securities to be issued in 
any transaction of the character specified in paragraph (a) of Rule 145 under that Act; 

(4) Any solicitation with respect to a plan of reorganization under Chapter 11 of the 
Bankruptcy Reform Act of 1978, as amended, if made after the entry of an order 
approving the written disclosure statement concerning a plan of reorganization pursuant 
to section 1125 of said Act and after, or concurrently with, the transmittal of such 
disclosure statement as required by section 1125 of said Act; 

(5) [Reserved by 73 FR 17814] 
(6) Any solicitation through the medium of a newspaper advertisement which informs 

security holders of a source from which they may obtain copies of a proxy statement, 
form of proxy and any other soliciting material and does no more than: 
(i) Name the registrant, 
(ii) State the reason for the advertisement, and 
(iii) Identify the proposal or proposals to be acted upon by security holders. 

(b) Sections 240.14a–3 to 240.14a–6 (other than paragraphs 14a–6(g) and 14a–6(p)), § 240.14a–
8, § 240.14a–10, and §§ 240.14a–12 to 240.14a–15 do not apply to the following: 
(1) Any solicitation by or on behalf of any person who does not, at any time during such 

solicitation, seek directly or indirectly, either on its own or another's behalf, the power to 
act as proxy for a security holder and does not furnish or otherwise request, or act on 
behalf of a person who furnishes or requests, a form of revocation, abstention, consent or 
authorization. Provided, however, That the exemption set forth in this paragraph shall not 
apply to: 
(i) The registrant or an affiliate or associate of the registrant (other than an officer or 

director or any person serving in a similar capacity); 
(ii) An officer or director of the registrant or any person serving in a similar capacity 

engaging in a solicitation financed directly or indirectly by the registrant; 
(iii) An officer, director, affiliate or associate of a person that is ineligible to rely on the 

exemption set forth in this paragraph (other than persons specified in paragraph 
(b)(1)(i) of this section), or any person serving in a similar capacity; 

(iv) Any nominee for whose election as a director proxies are solicited; 
(v) Any person soliciting in opposition to a merger, recapitalization, reorganization, sale 

of assets or other extraordinary transaction recommended or approved by the board of 
directors of the registrant who is proposing or intends to propose an alternative 
transaction to which such person or one of its affiliates is a party; 

(vi) Any person who is required to report beneficial ownership of the registrant's equity 
securities on a Schedule 13D (§ 240.13d–101), unless such person has filed a 
Schedule 13D and has not disclosed pursuant to Item 4 thereto an intent, or reserved 
the right, to engage in a control transaction, or any contested solicitation for the 
election of directors; 

(vii) Any person who receives compensation from an ineligible person directly related to 
the solicitation of proxies, other than pursuant to § 240.14a–13; 

(viii) Where the registrant is an investment company registered under the Investment 
Company Act of 1940 (15 U.S.C. 80a–1 et seq.), an “interested person” of that 
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investment company, as that term is defined in section 2(a)(19) of the Investment 
Company Act (15 U.S.C. 80a–2); 

(ix) Any person who, because of a substantial interest in the subject matter of the 
solicitation, is likely to receive a benefit from a successful solicitation that would not 
be shared pro rata by all other holders of the same class of securities, other than a 
benefit arising from the person's employment with the registrant; and 

(x) Any person acting on behalf of any of the foregoing. 
(2) Any solicitation made otherwise than on behalf of the registrant where the total number 

of persons solicited is not more than ten; 
(3) The furnishing of proxy voting advice by any person (the “advisor”) to any other person 

with whom the advisor has a business relationship, if: 
(i) The advisor renders financial advice in the ordinary course of his business; 
(ii) The advisor discloses to the recipient of the advice any significant relationship with 

the registrant or any of its affiliates, or a security holder proponent of the matter on 
which advice is given, as well as any material interests of the advisor in such matter; 

(iii) The advisor receives no special commission or remuneration for furnishing the proxy 
voting advice from any person other than a recipient of the advice and other persons 
who receive similar advice under this subsection; and 

(iv) The proxy voting advice is not furnished on behalf of any person soliciting proxies or 
on behalf of a participant in an election subject to the provisions of § 240.14a–12(c); 
and 

(4) Any solicitation in connection with a roll-up transaction as defined in Item 901(c) of 
Regulation S–K (§ 229.901 of this chapter) in which the holder of a security that is the 
subject of a proposed roll-up transaction engages in preliminary communications with 
other holders of securities that are the subject of the same limited partnership roll-up 
transaction for the purpose of determining whether to solicit proxies, consents, or 
authorizations in opposition to the proposed limited partnership roll-up transaction; 
provided, however, that: 
(i) This exemption shall not apply to a security holder who is an affiliate of the registrant 

or general partner or sponsor; and 
(ii) This exemption shall not apply to a holder of five percent (5%) or more of the 

outstanding securities of a class that is the subject of the proposed roll-up transaction 
who engages in the business of buying and selling limited partnership interests in the 
secondary market unless that holder discloses to the persons to whom the 
communications are made such ownership interest and any relations of the holder to 
the parties of the transaction or to the transaction itself, as required by § 240.14a–
6(n)(1) and specified in the Notice of Exempt Preliminary Roll-up Communication (§ 
240.14a–104). If the communication is oral, this disclosure may be provided to the 
security holder orally. Whether the communication is written or oral, the notice 
required by § 240.14a–6(n) and § 240.14a–104 shall be furnished to the Commission. 

(5) Publication or distribution by a broker or a dealer of a research report in accordance with 
Rule 138 (§ 230.138 of this chapter) or Rule 139 (§ 230.139 of this chapter) during a 
transaction in which the broker or dealer or its affiliate participates or acts in a an 
advisory role. 

(6) Any solicitation by or on behalf of any person who does not seek directly or indirectly, 
either on its own or another's behalf, the power to act as proxy for a shareholder and does 
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not furnish or otherwise request, or act on behalf of a person who furnishes or requests, a 
form of revocation, abstention, consent, or authorization in an electronic shareholder 
forum that is established, maintained or operated pursuant to the provisions of § 240.14a–
17, provided that the solicitation is made more than 60 days prior to the date announced 
by a registrant for its next annual or special meeting of shareholders. If the registrant 
announces the date of its next annual or special meeting of shareholders less than 60 days 
before the meeting date, then the solicitation may not be made more than two days 
following the date of the registrant's announcement of the meeting date. Participation in 
an electronic shareholder forum does not eliminate a person's eligibility to solicit proxies 
after the date that this exemption is no longer available, or is no longer being relied upon, 
provided that any such solicitation is conducted in accordance with this regulation. 

(7) Any solicitation by or on behalf of any shareholder in connection with the formation of a 
nominating shareholder group pursuant to § 240.14a–11, provided that: 
(i) The soliciting shareholder is not holding the registrant's securities with the purpose, or 

with the effect, of changing control of the registrant or to gain a number of seats on 
the board of directors that exceeds the maximum number of nominees that the 
registrant could be required to include under § 240.14a–11(d); 

(ii) Each written communication includes no more than: 
(A) A statement of each soliciting shareholder's intent to form a nominating 

shareholder group in order to nominate one or more directors under § 240.14a–11; 
(B) Identification of, and a brief statement regarding, the potential nominee or 

nominees or, where no nominee or nominees have been identified, the 
characteristics of the nominee or nominees that the shareholder intends to 
nominate, if any; 

(C) The percentage of voting power of the registrant's securities that are entitled to be 
voted on the election of directors that each soliciting shareholder holds or the 
aggregate percentage held by any group to which the shareholder belongs; and 

(D) The means by which shareholders may contact the soliciting party. 
(iii) Any written soliciting material published, sent or given to shareholders in accordance 

with this paragraph must be filed by the shareholder with the Commission, under the 
registrant's Exchange Act file number, or, in the case of a registrant that is an 
investment company registered under the Investment Company Act of 1940 (15 
U.S.C. 80a–1 et seq.), under the registrant's Investment Company Act file number, no 
later than the date the material is first published, sent or given to shareholders. Three 
copies of the material must at the same time be filed with, or mailed for filing to, each 
national securities exchange upon which any class of securities of the registrant is 
listed and registered. The soliciting material must include a cover page in the form set 
forth in Schedule 14N (§ 240.14n–101) and the appropriate box on the cover page 
must be marked. 

(iv) In the case of an oral solicitation made in accordance with the terms of this section, 
the nominating shareholder must file a cover page in the form set forth in Schedule 
14N (§ 240.14n–101), with the appropriate box on the cover page marked, under the 
registrant's Exchange Act file number (or in the case of an investment company 
registered under the Investment Company Act of 1940 (15 U.S.C. 80a–1 et seq.), 
under the registrant's Investment Company Act file number), no later than the date of 
the first such communication. 
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 Instruction to paragraph (b)(7). The exemption provided in paragraph (b)(7) of this 
section shall not apply to a shareholder that subsequently engages in soliciting or other 
nominating activities outside the scope of § 240.14a–2(b)(8) and § 240.14a–11 in 
connection with the subject election of directors or is or becomes a member of any other 
group, as determined under section 13(d)(3) of the Act (15 U.S.C. 78m(d)(3) and § 
240.13d–5(b)), or otherwise, with persons engaged in soliciting or other nominating 
activities in connection with the subject election of directors. 

(8) Any solicitation by or on behalf of a nominating shareholder or nominating shareholder 
group in support of its nominee that is included or that will be included on the registrant's 
form of proxy in accordance with § 240.14a–11 or for or against the registrant's nominee 
or nominees, provided that: 
(i) The soliciting party does not, at any time during such solicitation, seek directly or 

indirectly, either on its own or another's behalf, the power to act as proxy for a 
shareholder and does not furnish or otherwise request, or act on behalf of a person 
who furnishes or requests, a form of revocation, abstention, consent or authorization; 

(ii) Any written communication includes: 
(A) The identity of each nominating shareholder and a description of his or her direct 

or indirect interests, by security holdings or otherwise; 
(B) A prominent legend in clear, plain language advising shareholders that a 

shareholder nominee is or will be included in the registrant's proxy statement and 
that they should read the registrant's proxy statement when available because it 
includes important information (or, if the registrant's proxy statement is publicly 
available, advising shareholders of that fact and encouraging shareholders to read 
the registrant's proxy statement because it includes important information). The 
legend also must explain to shareholders that they can find the registrant's proxy 
statement, other soliciting material, and any other relevant documents at no 
charge on the Commission's Web site; and 

(iii) Any written soliciting material published, sent or given to shareholders in accordance 
with this paragraph must be filed by the nominating shareholder or nominating 
shareholder group with the Commission, under the registrant's Exchange Act file 
number, or, in the case of a registrant that is an investment company registered under 
the Investment Company Act of 1940 (15 U.S.C. 80a–1 et seq.), under the registrant's 
Investment Company Act file number, no later than the date the material is first 
published, sent or given to shareholders. Three copies of the material must at the 
same time be filed with, or mailed for filing to, each national securities exchange 
upon which any class of securities of the registrant is listed and registered. The 
soliciting material must include a cover page in the form set forth in Schedule 14N (§ 
240.14n–101) and the appropriate box on the cover page must be marked. 

 Instruction 1 to paragraph (b)(8). A nominating shareholder or nominating shareholder 
group may rely on the exemption provided in paragraph (b)(8) of this section only after 
receiving notice from the registrant in accordance with § 240.14a–11(g)(1) or § 240.14a–
11(g)(3)(iv) that the registrant will include the nominating shareholder's or nominating 
shareholder group's nominee or nominees in its form of proxy. 

 Instruction 2 to paragraph (b)(8). Any solicitation by or on behalf of a nominating 
shareholder or nominating shareholder group in support of its nominee included or to be 
included on the registrant's form of proxy in accordance with § 240.14a–11 or for or 
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against the registrant's nominee or nominees must be made in reliance on the exemption 
provided in paragraph (b)(8) of this section and not on any other exemption. 

 Instruction 3 to paragraph (b)(8). The exemption provided in paragraph (b)(8) of this 
section shall not apply to a person that subsequently engages in soliciting or other 
nominating activities outside the scope of § 240.14a–11 in connection with the subject 
election of directors or is or becomes a member of any other group, as determined under 
section 13(d)(3) of the Act (15 U.S.C. 78m(d)(3) and § 240.13d–5(b)), or otherwise, with 
persons engaged in soliciting or other nominating activities in connection with the subject 
election of directors. 

 
Rule 14a-6. Filing requirements (17 C.F.R. § 240.14a–6) 
(a) Preliminary proxy statement. Five preliminary copies of the proxy statement and form of 

proxy shall be filed with the Commission at least 10 calendar days prior to the date definitive 
copies of such material are first sent or given to security holders, or such shorter period prior 
to that date as the Commission may authorize upon a showing of good cause thereunder. A 
registrant, however, shall not file with the Commission a preliminary proxy statement, form 
of proxy or other soliciting material to be furnished to security holders concurrently 
therewith if the solicitation relates to an annual (or special meeting in lieu of the annual) 
meeting, . . . if the solicitation relates to any meeting of security holders at which the only 
matters to be acted upon are: 
(1) The election of directors; 
(2) The election, approval or ratification of accountant(s); 
(3) A security holder proposal included pursuant to Rule 14a–8 (§ 240.14a–8 of this chapter); 
 
(4) A shareholder nominee for director included pursuant to § 240.14a–11, an applicable 

state or foreign law provision, or a registrant's governing documents as they relate to the 
inclusion of shareholder director nominees in the registrant's proxy materials. . . . 

(8) A vote to approve the compensation of executives as required [by federal statute] . . .  
(b) Definitive proxy statement and other soliciting material. Eight definitive copies of the proxy 

statement, form of proxy and all other soliciting materials, in the same form as the materials 
sent to security holders, must be filed with the Commission no later than the date they are 
first sent or given to security holders. Three copies of these materials also must be filed with, 
or mailed for filing to, each national securities exchange on which the registrant has a class 
of securities listed and registered. 

(c) Personal solicitation materials. If part or all of the solicitation involves personal solicitation, 
then eight copies of all written instructions or other materials that discuss, review or 
comment on the merits of any matter to be acted on, that are furnished to persons making the 
actual solicitation for their use directly or indirectly in connection with the solicitation, must 
be filed with the Commission no later than the date the materials are first sent or given to 
these persons. . . . 

(e)(1) Public availability of information. All copies of preliminary proxy statements and forms of 
proxy filed pursuant to paragraph (a) of this section shall be clearly marked “Preliminary 
Copies,” and shall be deemed immediately available for public inspection unless confidential 
treatment is obtained [under Commission rules] . . . 

(f) Communications not required to be filed. Copies of replies to inquiries from security holders 
requesting further information and copies of communications which do no more than request 
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that forms of proxy theretofore solicited be signed and returned need not be filed pursuant to 
this section. . . .  

 
Rule 14a-7. Obligations of registrants to provide a list of, or mail soliciting material to, 
security holders (17 C.F.R. § 240.14a–7) 
 
(a) If the registrant has made or intends to make a proxy solicitation in connection with a security 

holder meeting or action by consent or authorization, upon the written request by any record 
or beneficial holder of securities of the class entitled to vote at the meeting or to execute a 
consent or authorization to provide a list of security holders or to mail the requesting security 
holder's materials, regardless of whether the request references this section, the registrant 
shall: 
(1) Deliver to the requesting security holder within five business days after receipt of the 

request: . . . 
(ii) A statement of the approximate number of record holders and beneficial holders, 

separated by type of holder and class, owning securities in the same class or classes as 
holders which have been or are to be solicited on management's behalf, or any more 
limited group of such holders designated by the security holder if available or 
retrievable under the registrant's or its transfer agent's security holder data systems; 
and 

(iii) The estimated cost of mailing a proxy statement, form of proxy or other 
communication to such holders, including to the extent known or reasonably 
available, the estimated costs of any bank, broker, and similar person through whom 
the registrant has solicited or intends to solicit beneficial owners in connection with 
the security holder meeting or action; 

(2) Perform the acts set forth in either paragraphs (a)(2)(i) or (a)(2)(ii) of this section, at the 
registrant's or requesting security holder's option, as specified in paragraph (b) of this 
section: 
(i) Send copies of any proxy statement, form of proxy, or other soliciting material, 

including a Notice of Internet Availability of Proxy Materials (as described in [17 
C.F.R.] § 240.14a–16), furnished by the security holder to the record holders, 
including banks, brokers, and similar entities, designated by the security holder. . . . 

(ii) Deliver the following information to the requesting security holder within five 
business days of receipt of the request: 
(A) A reasonably current list of the names, addresses and security positions of the 

record holders, including banks, brokers and similar entities holding securities in 
the same class or classes as holders which have been or are to be solicited on 
management's behalf, . . . ; 

(B) The most recent list of names, addresses and security positions of beneficial 
owners as specified in [17 C.F.R.] § 240.14a–13(b), in the possession, or which 
subsequently comes into the possession, of the registrant; . . . 

(iii) All security holder list information shall be in the form requested by the security 
holder to the extent that such form is available to the registrant without undue burden 
or expense. . . . 

(d) The security holder shall not use the information furnished by the registrant pursuant to 
paragraph (a)(2)(ii) of this section for any purpose other than to solicit security holders with 
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respect to the same meeting or action by consent or authorization for which the registrant is 
soliciting . . . or disclose such information to any person other than an employee, agent, or 
beneficial owner for whom a request was made to the extent necessary to effectuate the 
communication or solicitation. The security holder shall return the information provided 
pursuant to paragraph (a)(2)(ii) of this section and shall not retain any copies thereof or of 
any information derived from such information after the termination of the solicitation. 

(e) The security holder shall reimburse the reasonable expenses incurred by the registrant in 
performing the acts requested pursuant to paragraph (a) of this section. 

 
. . . 
 
Rule 14a-8. Shareholder proposals (17 C.F.R. § 240.14a–8) 
This section addresses when a company must include a shareholder's proposal in its proxy 
statement and identify the proposal in its form of proxy when the company holds an annual or 
special meeting of shareholders. In summary, in order to have your shareholder proposal 
included on a company's proxy card, and included along with any supporting statement in its 
proxy statement, you must be eligible and follow certain procedures. Under a few specific 
circumstances, the company is permitted to exclude your proposal, but only after submitting its 
reasons to the Commission. We structured this section in a question-and-answer format so that it 
is easier to understand. The references to “you” are to a shareholder seeking to submit the 
proposal. 
(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or 

requirement that the company and/or its board of directors take action, which you intend to 
present at a meeting of the company's shareholders. . . . 

(b) Question 2: Who is eligible to submit a proposal, and how do I demonstrate to the company 
that I am eligible? 
(1) In order to be eligible to submit a proposal, you must have continuously held at least 

$2,000 in market value, or 1%, of the company's securities entitled to be voted on the 
proposal at the meeting for at least one year by the date you submit the proposal. You 
must continue to hold those securities through the date of the meeting. . . . 

(c) Question 3: How many proposals may I submit? Each shareholder may submit no more than 
one proposal to a company for a particular shareholders' meeting. . . . 

(h) Question 8: Must I appear personally at the shareholders' meeting to present the proposal? 
(1) Either you, or your representative who is qualified under state law to present the proposal 

on your behalf, must attend the meeting to present the proposal. . . . 
(i) Question 9: If I have complied with the procedural requirements, on what other bases may a 

company rely to exclude my proposal? 
(1) Improper under state law: If the proposal is not a proper subject for action by 

shareholders under the laws of the jurisdiction of the company's organization; . . .  
(2) Violation of law: If the proposal would, if implemented, cause the company to violate any 

state, federal, or foreign law to which it is subject; . . .  
(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the 

Commission's proxy rules, including § 240.14a–9, which prohibits materially false or 
misleading statements in proxy soliciting materials; 

(4) Personal grievance; special interest: If the proposal relates to the redress of a personal 
claim or grievance against the company or any other person, or if it is designed to result 
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in a benefit to you, or to further a personal interest, which is not shared by the other 
shareholders at large; 

(5) Relevance: If the proposal relates to operations which account for less than 5 percent of 
the company's total assets at the end of its most recent fiscal year, and for less than 5 
percent of its net earnings and gross sales for its most recent fiscal year, and is not 
otherwise significantly related to the company's business; 

(6) Absence of power/authority: If the company would lack the power or authority to 
implement the proposal; 

(7) Management functions: If the proposal deals with a matter relating to the company's 
ordinary business operations; 

(8) Director elections: If the proposal: 
(i) Would disqualify a nominee who is standing for election; 
(ii) Would remove a director from office before his or her term expired; 
(iii) Questions the competence, business judgment, or character of one or more nominees 

or directors; 
(iv) Seeks to include a specific individual in the company's proxy materials for election to 

the board of directors; or 
(v) Otherwise could affect the outcome of the upcoming election of directors. 

(9) Conflicts with company's proposal: If the proposal directly conflicts with one of the 
company's own proposals to be submitted to shareholders at the same meeting; . . . 

(10) Substantially implemented: If the company has already substantially implemented the 
proposal; . . . 

(11) Duplication: If the proposal substantially duplicates another proposal previously 
submitted to the company by another proponent that will be included in the company's 
proxy materials for the same meeting; 

(12) Resubmissions: If the proposal deals with substantially the same subject matter as 
another proposal or proposals that has or have been previously included in the company's 
proxy materials within the preceding 5 calendar years, a company may exclude it from its 
proxy materials for any meeting held within 3 calendar years of the last time it was 
included if the proposal received [a sufficiently small vote]: . . .  

(13) Specific amount of dividends: If the proposal relates to specific amounts of cash or stock 
dividends. . . . 

 
Rule 14a-9. False or misleading statements (17 C.F.R. § 240.14a–9) 
 
(a) No solicitation subject to this regulation shall be made by means of any proxy statement, 

form of proxy, notice of meeting or other communication, written or oral, containing any 
statement which, at the time and in the light of the circumstances under which it is made, is 
false or misleading with respect to any material fact, or which omits to state any material fact 
necessary in order to make the statements therein not false or misleading or necessary to 
correct any statement in any earlier communication with respect to the solicitation of a proxy 
for the same meeting or subject matter which has become false or misleading.\ 

(b) The fact that a proxy statement, form of proxy or other soliciting material has been filed with 
or examined by the Commission shall not be deemed a finding by the Commission that such 
material is accurate or complete or not false or misleading . . . . 
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Rule 14e-3. Transactions in securities on the basis of material, nonpublic information in the 
context of tender offers (17 C.F.R. § 240.14e-3) 
 (a) If any person has taken a substantial step or steps to commence, or has commenced, a tender 

offer (the “offering person”), it shall constitute a fraudulent, deceptive or manipulative act or 
practice within the meaning of section 14(e) of the Act for any other person who is in 
possession of material information relating to such tender offer which information he knows 
or has reason to know is nonpublic and which he knows or has reason to know has been 
acquired directly or indirectly from: 
(1) The offering person, 
(2) The issuer of the securities sought or to be sought by such tender offer, or 
(3) Any officer, director, partner or employee or any other person acting on behalf of the 

offering person or such issuer, to purchase or sell or cause to be purchased or sold any of 
such securities or any securities convertible into or exchangeable for any such securities 
or any option or right to obtain or to dispose of any of the foregoing securities, unless 
within a reasonable time prior to any purchase or sale such information and its source are 
publicly disclosed by press release or otherwise. 

(b) A person other than a natural person shall not violate paragraph (a) of this section if such 
person shows that: 
(1) The individual(s) making the investment decision on behalf of such person to purchase or 

sell any security described in paragraph (a) of this section or to cause any such security to 
be purchased or sold by or on behalf of others did not know the material, nonpublic 
information; and 

(2) Such person had implemented one or a combination of policies and procedures, 
reasonable under the circumstances, taking into consideration the nature of the person's 
business, to ensure that individual(s) making investment decision(s) would not violate 
paragraph (a) of this section, which policies and procedures may include, but are not 
limited to, (i) those which restrict any purchase, sale and causing any purchase and sale 
of any such security or (ii) those which prevent such individual(s) from knowing such 
information. 

(c) Notwithstanding anything in paragraph (a) of this section to contrary, the following 
transactions shall not be violations of paragraph (a) of this section: 
(1) Purchase(s) of any security described in paragraph (a) of this section by a broker or by 

another agent on behalf of an offering person; or 
(2) Sale(s) by any person of any security described in paragraph (a) of this section to the 

offering person. 
(d)(1) As a means reasonably designed to prevent fraudulent, deceptive or manipulative acts or 

practices within the meaning of section 14(e) of the Act, it shall be unlawful for any person 
described in paragraph (d)(2) of this section to communicate material, nonpublic information 
relating to a tender offer to any other person under circumstances in which it is reasonably 
foreseeable that such communication is likely to result in a violation of this section except 
that this paragraph shall not apply to a communication made in good faith, 

(i) To the officers, directors, partners or employees of the offering person, to its advisors 
or to other persons, involved in the planning, financing, preparation or execution of 
such tender offer; 

(ii) To the issuer whose securities are sought or to be sought by such tender offer, to its 
officers, directors, partners, employees or advisors or to other persons, involved in the 
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planning, financing, preparation or execution of the activities of the issuer with 
respect to such tender offer; or 

(iii) To any person pursuant to a requirement of any statute or rule or regulation 
promulgated thereunder. 

(2) The persons referred to in paragraph (d)(1) of this section are: 
(i) The offering person or its officers, directors, partners, employees or advisors; 
(ii) The issuer of the securities sought or to be sought by such tender offer or its officers, 

directors, partners, employees or advisors; 
(iii) Anyone acting on behalf of the persons in paragraph (d)(2)(i) of this section or the 

issuer or persons in paragraph (d)(2)(ii) of this section; and 
(iv) Any person in possession of material information relating to a tender offer which 

information he knows or has reason to know is nonpublic and which he knows or has 
reason to know has been acquired directly or indirectly from any of the above. 
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Client-Lawyer Relationship 
 

Rule 1.1 Competence 
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A lawyer shall provide competent representation to a client. Competent representation requires 
the legal knowledge, skill, thoroughness and preparation reasonably necessary for the 
representation. 
 
Rule 1.2 Scope Of Representation And Allocation Of Authority Between Client And 
Lawyer 
 
(a)  Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the 

objectives of representation and, as required by Rule 1.4, shall consult with the client as to 
the means by which they are to be pursued. A lawyer may take such action on behalf of the 
client as is impliedly authorized to carry out the representation. A lawyer shall abide by a 
client's decision whether to settle a matter. In a criminal case, the lawyer shall abide by the 
client's decision, after consultation with the lawyer, as to a plea to be entered, whether to 
waive jury trial and whether the client will testify. 

 
(b)  A lawyer's representation of a client, including representation by appointment, does not 

constitute an endorsement of the client's political, economic, social or moral views or 
activities. 

 
(c)  A lawyer may limit the scope of the representation if the limitation is reasonable under the 

circumstances and the client gives informed consent. 
 
(d)  A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer 

knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any 
proposed course of conduct with a client and may counsel or assist a client to make a good 
faith effort to determine the validity, scope, meaning or application of the law. 

 
Rule 1.4 Communication 
 
(a)  A lawyer shall: 
 

(1)  promptly inform the client of any decision or circumstance with respect to which the 
client's informed consent, as defined in Rule 1.0(e), is required by these Rules; 

 
(2)  reasonably consult with the client about the means by which the client's objectives are to 

be accomplished; 
 
(3)  keep the client reasonably informed about the status of the matter; 
 
(4)  promptly comply with reasonable requests for information; and 
 
(5)  consult with the client about any relevant limitation on the lawyer's conduct when the 

lawyer knows that the client expects assistance not permitted by the Rules of Professional 
Conduct or other law. 
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(b)  A lawyer shall explain a matter to the extent reasonably necessary to permit the client to 
make informed decisions regarding the representation. 

 
Rule 1.5 Fees 
 
(a)  A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an 

unreasonable amount for expenses. The factors to be considered in determining the 
reasonableness of a fee include the following: 

 
(1)  the time and labor required, the novelty and difficulty of the questions involved, and the 

skill requisite to perform the legal service properly; 
 
(2)  the likelihood, if apparent to the client, that the acceptance of the particular employment 

will preclude other employment by the lawyer; 
 
(3)  the fee customarily charged in the locality for similar legal services; 
 
(4)  the amount involved and the results obtained; 
 
(5)  the time limitations imposed by the client or by the circumstances; 
 
(6)  the nature and length of the professional relationship with the client; 
 
(7)  the experience, reputation, and ability of the lawyer or lawyers performing the services; 

and 
 
(8)  whether the fee is fixed or contingent. 

 
(b)  The scope of the representation and the basis or rate of the fee and expenses for which the 

client will be responsible shall be communicated to the client, preferably in writing, before or 
within a reasonable time after commencing the representation, except when the lawyer will 
charge a regularly represented client on the same basis or rate. Any changes in the basis or 
rate of the fee or expenses shall also be communicated to the client. 

 
(c)  A fee may be contingent on the outcome of the matter for which the service is rendered, 

except in a matter in which a contingent fee is prohibited by paragraph (d) or other law. A 
contingent fee agreement shall be in a writing signed by the client and shall state the method 
by which the fee is to be determined, including the percentage or percentages that shall 
accrue to the lawyer in the event of settlement, trial or appeal; litigation and other expenses 
to be deducted from the recovery; and whether such expenses are to be deducted before or 
after the contingent fee is calculated. The agreement must clearly notify the client of any 
expenses for which the client will be liable whether or not the client is the prevailing party. 
Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written 
statement stating the outcome of the matter and, if there is a recovery, showing the 
remittance to the client and the method of its determination. 
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(d)  A lawyer shall not enter into an arrangement for, charge, or collect: 
 

(1)  any fee in a domestic relations matter, the payment or amount of which is contingent 
upon the securing of a divorce or upon the amount of alimony or support, or property 
settlement in lieu thereof; or 

 
(2)  a contingent fee for representing a defendant in a criminal case. 

 
(e)  A division of a fee between lawyers who are not in the same firm may be made only if: 
 

(1)  the division is in proportion to the services performed by each lawyer or each lawyer 
assumes joint responsibility for the representation; 

 
(2)  the client agrees to the arrangement, including the share each lawyer will receive, and the 

agreement is confirmed in writing; and 
 
(3)  the total fee is reasonable. 

 
Rule 1.6 Confidentiality Of Information 
 
(a)  A lawyer shall not reveal information relating to the representation of a client unless the 

client gives informed consent, the disclosure is impliedly authorized in order to carry out the 
representation or the disclosure is permitted by paragraph (b). 

 
(b)  A lawyer may reveal information relating to the representation of a client to the extent the 

lawyer reasonably believes necessary: 
 

(1)  to prevent reasonably certain death or substantial bodily harm; 
 
(2)  to prevent the client from committing a crime or fraud that is reasonably certain to result 

in substantial injury to the financial interests or property of another and in furtherance of 
which the client has used or is using the lawyer's services; 

 
(3)  to prevent, mitigate or rectify substantial injury to the financial interests or property of 

another that is reasonably certain to result or has resulted from the client's commission of 
a crime or fraud in furtherance of which the client has used the lawyer's services; 

 
(4)  to secure legal advice about the lawyer's compliance with these Rules; 
 
(5)  to establish a claim or defense on behalf of the lawyer in a controversy between the 

lawyer and the client, to establish a defense to a criminal charge or civil claim against the 
lawyer based upon conduct in which the client was involved, or to respond to allegations 
in any proceeding concerning the lawyer's representation of the client;  

 
(6)  to comply with other law or a court order; or 
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(7)  to detect and resolve conflicts of interest arising from the lawyer’s change of employment 
or from changes in the composition or ownership of a firm, but only if the revealed 
information would not compromise the attorney-client privilege or otherwise prejudice 
the client.  

 
(c)  A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure 

of, or unauthorized access to, information relating to the representation of a client. 
 
Rule 1.7 Conflict Of Interest: Current Clients 
 
(a)  Except as provided in paragraph (b), a lawyer shall not represent a client if the representation 

involves a concurrent conflict of interest. A concurrent conflict of interest exists if: 
 

(1)  the representation of one client will be directly adverse to another client; or 
 
(2)  there is a significant risk that the representation of one or more clients will be materially 

limited by the lawyer's responsibilities to another client, a former client or a third person 
or by a personal interest of the lawyer. 

 
(b)  Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a 

lawyer may represent a client if: 
 

(1)  the lawyer reasonably believes that the lawyer will be able to provide competent and 
diligent representation to each affected client; 

 
(2)  the representation is not prohibited by law; 
 
(3)  the representation does not involve the assertion of a claim by one client against another 

client represented by the lawyer in the same litigation or other proceeding before a 
tribunal; and 

 
(4)  each affected client gives informed consent, confirmed in writing. 

 
Rule 1.8 Conflict Of Interest: Current Clients: Specific Rules 
 
(a)  A lawyer shall not enter into a business transaction with a client or knowingly acquire an 

ownership, possessory, security or other pecuniary interest adverse to a client unless: 
 

(1)  the transaction and terms on which the lawyer acquires the interest are fair and reasonable 
to the client and are fully disclosed and transmitted in writing in a manner that can be 
reasonably understood by the client; 

 
(2)  the client is advised in writing of the desirability of seeking and is given a reasonable 

opportunity to seek the advice of independent legal counsel on the transaction; and 
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(3)  the client gives informed consent, in a writing signed by the client, to the essential terms 
of the transaction and the lawyer's role in the transaction, including whether the lawyer is 
representing the client in the transaction. 

 
(b)  A lawyer shall not use information relating to representation of a client to the disadvantage of 

the client unless the client gives informed consent, except as permitted or required by these 
Rules. 

 
(c)  A lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or 

prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer 
any substantial gift unless the lawyer or other recipient of the gift is related to the client. For 
purposes of this paragraph, related persons include a spouse, child, grandchild, parent, 
grandparent or other relative or individual with whom the lawyer or the client maintains a 
close, familial relationship. 

 
(d)  Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an 

agreement giving the lawyer literary or media rights to a portrayal or account based in 
substantial part on information relating to the representation. 

 
(e)  A lawyer shall not provide financial assistance to a client in connection with pending or 

contemplated litigation, except that: 
 

(1)  a lawyer may advance court costs and expenses of litigation, the repayment of which may 
be contingent on the outcome of the matter; and 

 
(2)  a lawyer representing an indigent client may pay court costs and expenses of litigation on 

behalf of the client. 
 
(f)  A lawyer shall not accept compensation for representing a client from one other than the 

client unless: 
 

(1)  the client gives informed consent; 
 
(2)  there is no interference with the lawyer's independence of professional judgment or with 

the client-lawyer relationship; and 
 
(3)  information relating to representation of a client is protected as required by Rule 1.6. 

 
(g)  A lawyer who represents two or more clients shall not participate in making an aggregate 

settlement of the claims of or against the clients, or in a criminal case an aggregated 
agreement as to guilty or nolo contendere pleas, unless each client gives informed consent, in 
a writing signed by the client. The lawyer's disclosure shall include the existence and nature 
of all the claims or pleas involved and of the participation of each person in the settlement. 

 
(h)  A lawyer shall not: 
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(1)  make an agreement prospectively limiting the lawyer's liability to a client for malpractice 
unless the client is independently represented in making the agreement; or 

 
(2)  settle a claim or potential claim for such liability with an unrepresented client or former 

client unless that person is advised in writing of the desirability of seeking and is given a 
reasonable opportunity to seek the advice of independent legal counsel in connection 
therewith. 

 
(i)  A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of 

litigation the lawyer is conducting for a client, except that the lawyer may: 
 

(1)  acquire a lien authorized by law to secure the lawyer's fee or expenses; and 
 
(2)  contract with a client for a reasonable contingent fee in a civil case. 

 
(j)  A lawyer shall not have sexual relations with a client unless a consensual sexual relationship 

existed between them when the client-lawyer relationship commenced. 
 
(k)  While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a) through 

(i) that applies to any one of them shall apply to all of them. 
 
Rule 1.12 Former Judge, Arbitrator, Mediator Or Other Third-Party Neutral 
 
(a)  Except as stated in paragraph (d), a lawyer shall not represent anyone in connection with a 

matter in which the lawyer participated personally and substantially as a judge or other 
adjudicative officer or law clerk to such a person or as an arbitrator, mediator or other third-
party neutral, unless all parties to the proceeding give informed consent, confirmed in 
writing. 

 
(b)  A lawyer shall not negotiate for employment with any person who is involved as a party or as 

lawyer for a party in a matter in which the lawyer is participating personally and substantially 
as a judge or other adjudicative officer or as an arbitrator, mediator or other third-party 
neutral. A lawyer serving as a law clerk to a judge or other adjudicative officer may negotiate 
for employment with a party or lawyer involved in a matter in which the clerk is participating 
personally and substantially, but only after the lawyer has notified the judge or other 
adjudicative officer. 

 
(c)  If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which that lawyer is 

associated may knowingly undertake or continue representation in the matter unless: 
 

(1)  the disqualified lawyer is timely screened from any participation in the matter and is 
apportioned no part of the fee therefrom; and 

 
(2)  written notice is promptly given to the parties and any appropriate tribunal to enable them 

to ascertain compliance with the provisions of this rule. 
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(d)  An arbitrator selected as a partisan of a party in a multimember arbitration panel is not 
prohibited from subsequently representing that party. 

 
Rule 1.13 Organization As Client 
 
(a)  A lawyer employed or retained by an organization represents the organization acting through 

its duly authorized constituents. 
 
(b)  If a lawyer for an organization knows that an officer, employee or other person associated 

with the organization is engaged in action, intends to act or refuses to act in a matter related 
to the representation that is a violation of a legal obligation to the organization, or a violation 
of law that reasonably might be imputed to the organization, and that is likely to result in 
substantial injury to the organization, then the lawyer shall proceed as is reasonably 
necessary in the best interest of the organization. Unless the lawyer reasonably believes that 
it is not necessary in the best interest of the organization to do so, the lawyer shall refer the 
matter to higher authority in the organization, including, if warranted by the circumstances to 
the highest authority that can act on behalf of the organization as determined by applicable 
law. 

 
(c)  Except as provided in paragraph (d), if 
 

(1)  despite the lawyer's efforts in accordance with paragraph (b) the highest authority that 
can act on behalf of the organization insists upon or fails to address in a timely and 
appropriate manner an action, or a refusal to act, that is clearly a violation of law, and 

 
(2)  the lawyer reasonably believes that the violation is reasonably certain to result in 

substantial injury to the organization, 
 
 then the lawyer may reveal information relating to the representation whether or not Rule 1.6 

permits such disclosure, but only if and to the extent the lawyer reasonably believes 
necessary to prevent substantial injury to the organization. 

 
(d)  Paragraph (c) shall not apply with respect to information relating to a lawyer's representation 

of an organization to investigate an alleged violation of law, or to defend the organization or 
an officer, employee or other constituent associated with the organization against a claim 
arising out of an alleged violation of law. 

 
(e)  A lawyer who reasonably believes that he or she has been discharged because of the lawyer's 

actions taken pursuant to paragraphs (b) or (c), or who withdraws under circumstances that 
require or permit the lawyer to take action under either of those paragraphs, shall proceed as 
the lawyer reasonably believes necessary to assure that the organization's highest authority is 
informed of the lawyer's discharge or withdrawal. 

 
(f)  In dealing with an organization's directors, officers, employees, members, shareholders or 

other constituents, a lawyer shall explain the identity of the client when the lawyer knows or 
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reasonably should know that the organization's interests are adverse to those of the 
constituents with whom the lawyer is dealing. 

 
(g)  A lawyer representing an organization may also represent any of its directors, officers, 

employees, members, shareholders or other constituents, subject to the provisions of Rule 
1.7. If the organization's consent to the dual representation is required by Rule 1.7, the 
consent shall be given by an appropriate official of the organization other than the individual 
who is to be represented, or by the shareholders. 

 
Rule 1.15 Safekeeping Property 
 
(a)  A lawyer shall hold property of clients or third persons that is in a lawyer's possession in 

connection with a representation separate from the lawyer's own property. Funds shall be 
kept in a separate account maintained in the state where the lawyer's office is situated, or 
elsewhere with the consent of the client or third person. Other property shall be identified as 
such and appropriately safeguarded. Complete records of such account funds and other 
property shall be kept by the lawyer and shall be preserved for a period of [five years] after 
termination of the representation. 

 
(b)  A lawyer may deposit the lawyer's own funds in a client trust account for the sole purpose of 

paying bank service charges on that account, but only in an amount necessary for that 
purpose. 

 
(c)  A lawyer shall deposit into a client trust account legal fees and expenses that have been paid 

in advance, to be withdrawn by the lawyer only as fees are earned or expenses incurred. 
 
(d)  Upon receiving funds or other property in which a client or third person has an interest, a 

lawyer shall promptly notify the client or third person. Except as stated in this rule or 
otherwise permitted by law or by agreement with the client, a lawyer shall promptly deliver 
to the client or third person any funds or other property that the client or third person is 
entitled to receive and, upon request by the client or third person, shall promptly render a full 
accounting regarding such property. 

 
(e)  When in the course of representation a lawyer is in possession of property in which two or 

more persons (one of whom may be the lawyer) claim interests, the property shall be kept 
separate by the lawyer until the dispute is resolved. The lawyer shall promptly distribute all 
portions of the property as to which the interests are not in dispute. 

 
Rule 1.16 Declining Or Terminating Representation 
 
(a)  Except as stated in paragraph (c), a lawyer shall not represent a client or, where 

representation has commenced, shall withdraw from the representation of a client if: 
 

(1)  the representation will result in violation of the rules of professional conduct or other law; 
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(2)  the lawyer's physical or mental condition materially impairs the lawyer's ability to 
represent the client; or 

 
(3)  the lawyer is discharged. 

 
(b)  Except as stated in paragraph (c), a lawyer may withdraw from representing a client if: 
 

(1)  withdrawal can be accomplished without material adverse effect on the interests of the 
client; 

 
(2)  the client persists in a course of action involving the lawyer's services that the lawyer 

reasonably believes is criminal or fraudulent; 
 
(3)  the client has used the lawyer's services to perpetrate a crime or fraud; 
 
(4)  the client insists upon taking action that the lawyer considers repugnant or with which the 

lawyer has a fundamental disagreement; 
 
(5)  the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer's 

services and has been given reasonable warning that the lawyer will withdraw unless the 
obligation is fulfilled; 

 
(6)  the representation will result in an unreasonable financial burden on the lawyer or has 

been rendered unreasonably difficult by the client; or 
 
(7)  other good cause for withdrawal exists. 

 
(c)  A lawyer must comply with applicable law requiring notice to or permission of a tribunal 

when terminating a representation. When ordered to do so by a tribunal, a lawyer shall 
continue representation notwithstanding good cause for terminating the representation. 

 
(d)  Upon termination of representation, a lawyer shall take steps to the extent reasonably 

practicable to protect a client's interests, such as giving reasonable notice to the client, 
allowing time for employment of other counsel, surrendering papers and property to which 
the client is entitled and refunding any advance payment of fee or expense that has not been 
earned or incurred. The lawyer may retain papers relating to the client to the extent permitted 
by other law. 

 
Counselor 

 
Rule 2.1 Advisor 
 
In representing a client, a lawyer shall exercise independent professional judgment and render 
candid advice. In rendering advice, a lawyer may refer not only to law but to other considerations 
such as moral, economic, social and political factors, that may be relevant to the client's 
situation.  
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Advocate 

 
Rule 3.1 Meritorious Claims And Contentions 
 
A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless 
there is a basis in law and fact for doing so that is not frivolous, which includes a good faith 
argument for an extension, modification or reversal of existing law. A lawyer for the defendant 
in a criminal proceeding, or the respondent in a proceeding that could result in incarceration, 
may nevertheless so defend the proceeding as to require that every element of the case be 
established. 
 
Rule 3.3 Candor Toward The Tribunal 
 
(a)  A lawyer shall not knowingly: 
 

(1)  make a false statement of fact or law to a tribunal or fail to correct a false statement of 
material fact or law previously made to the tribunal by the lawyer; 

 
(2)  fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the 

lawyer to be directly adverse to the position of the client and not disclosed by opposing 
counsel; or 

 
(3)  offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a 

witness called by the lawyer, has offered material evidence and the lawyer comes to 
know of its falsity, the lawyer shall take reasonable remedial measures, including, if 
necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than 
the testimony of a defendant in a criminal matter, that the lawyer reasonably believes is 
false. 

 
(b)  A lawyer who represents a client in an adjudicative proceeding and who knows that a person 

intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the 
proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the 
tribunal. 

 
(c)  The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, and 

apply even if compliance requires disclosure of information otherwise protected by Rule 1.6. 
 
(d)  In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the 

lawyer that will enable the tribunal to make an informed decision, whether or not the facts 
are adverse.  

 
Rule 3.7 Lawyer As Witness 
 
(a)  A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary 

witness unless: 
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(1)  the testimony relates to an uncontested issue; 
 
(2)  the testimony relates to the nature and value of legal services rendered in the case; or 
 
(3)  disqualification of the lawyer would work substantial hardship on the client. 

 
(b)  A lawyer may act as advocate in a trial in which another lawyer in the lawyer's firm is likely 

to be called as a witness unless precluded from doing so by Rule 1.7 or Rule 1.9. 
 

Transactions with Persons Other Than Clients 
 
Rule 4.1 Truthfulness In Statements To Others 
 
In the course of representing a client a lawyer shall not knowingly: 
 
(a)  make a false statement of material fact or law to a third person; or 
 
(b)  fail to disclose a material fact to a third person when disclosure is necessary to avoid 

assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.  
 

Law Firms and Associations 
 
Rule 5.1 Responsibilities Of Partners, Managers, And Supervisory Lawyers 
 
(a)  A partner in a law firm, and a lawyer who individually or together with other lawyers 

possesses comparable managerial authority in a law firm, shall make reasonable efforts to 
ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the 
firm conform to the Rules of Professional Conduct. 

 
(b)  A lawyer having direct supervisory authority over another lawyer shall make reasonable 

efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct. 
 
(c)  A lawyer shall be responsible for another lawyer's violation of the Rules of Professional 

Conduct if: 
 

(1)  the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct 
involved; or 

 
(2)  the lawyer is a partner or has comparable managerial authority in the law firm in which 

the other lawyer practices, or has direct supervisory authority over the other lawyer, and 
knows of the conduct at a time when its consequences can be avoided or mitigated but 
fails to take reasonable remedial action.  

 
Rule 5.4 Professional Independence of a Lawyer 
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(a)  A lawyer or law firm shall not share legal fees with a nonlawyer, except that: 
 

(1)  an agreement by a lawyer with the lawyer's firm, partner, or associate may provide for the 
payment of money, over a reasonable period of time after the lawyer's death, to the 
lawyer's estate or to one or more specified persons; 

 
(2)  a lawyer who purchases the practice of a deceased, disabled, or disappeared lawyer may, 

pursuant to the provisions of Rule 1.17, pay to the estate or other representative of that 
lawyer the agreed-upon purchase price; 

 
(3)  a lawyer or law firm may include nonlawyer employees in a compensation or retirement 

plan, even though the plan is based in whole or in part on a profit-sharing arrangement; 
and 

 
(4)  a lawyer may share court-awarded legal fees with a nonprofit organization that employed, 

retained or recommended employment of the lawyer in the matter. 
 
(b)  A lawyer shall not form a partnership with a nonlawyer if any of the activities of the 

partnership consist of the practice of law. 
 
(c)  A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render 

legal services for another to direct or regulate the lawyer's professional judgment in rendering 
such legal services. 

 
(d)  A lawyer shall not practice with or in the form of a professional corporation or association 

authorized to practice law for a profit, if: 
 

(1)  a nonlawyer owns any interest therein, except that a fiduciary representative of the estate 
of a lawyer may hold the stock or interest of the lawyer for a reasonable time during 
administration; 

 
(2)  a nonlawyer is a corporate director or officer thereof or occupies the position of similar 

responsibility in any form of association other than a corporation ; or 
 
(3)  a nonlawyer has the right to direct or control the professional judgment of a lawyer. 

 
Rule 5.5 Unauthorized Practice Of Law; Multijurisdictional Practice Of Law 
 
(a)  A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal 

profession in that jurisdiction, or assist another in doing so. 
 
(b)  A lawyer who is not admitted to practice in this jurisdiction shall not: 
 

(1)  except as authorized by these Rules or other law, establish an office or other systematic 
and continuous presence in this jurisdiction for the practice of law; or 
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(2)  hold out to the public or otherwise represent that the lawyer is admitted to practice law in 
this jurisdiction. 

 
(c)  A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from 

practice in any jurisdiction, may provide legal services on a temporary basis in this 
jurisdiction that: 

 
(1)  are undertaken in association with a lawyer who is admitted to practice in this jurisdiction 

and who actively participates in the matter; 
 
(2)  are in or reasonably related to a pending or potential proceeding before a tribunal in this 

or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is authorized by 
law or order to appear in such proceeding or reasonably expects to be so authorized; 

 
(3)  are in or reasonably related to a pending or potential arbitration, mediation, or other 

alternative resolution proceeding in this or another jurisdiction, if the services arise out of 
or are reasonably related to the lawyer's practice in a jurisdiction in which the lawyer is 
admitted to practice and are not services for which the forum requires pro hac vice 
admission; or 

 
(4)  are not within paragraphs (c) (2) or (c)(3) and arise out of or are reasonably related to the 

lawyer's practice in a jurisdiction in which the lawyer is admitted to practice. 
 
(d)  A lawyer admitted in another United States jurisdiction or in a foreign jurisdiction, and not 

disbarred or suspended from practice in any jurisdiction or the equivalent thereof, or a person 
otherwise lawfully practicing as an in-house counsel under the laws of a foreign jurisdiction, 
may provide legal services through an office or other systematic and continuous presence in 
this jurisdiction that: 

 
(1)  are provided to the lawyer's employer or its organizational affiliates, are not services for 

which the forum requires pro hac vice admission; and when performed by a foreign 
lawyer and requires advice on the law of this or another U.S. jurisdiction or of the United 
States, such advice shall be based upon the advice of a lawyer who is duly licensed and 
authorized by the jurisdiction to provide such advice; or 

 
(2)  are services that the lawyer is authorized by federal or other law or rule to provide in this 

jurisdiction. 
 
(e)  For purposes of paragraph (d): 
 

(1)  the foreign lawyer must be a member in good standing of a recognized legal profession in 
a foreign jurisdiction, the members of which are admitted to practice as lawyers or 
counselors at law or the equivalent, and subject to effective regulation and discipline by a 
duly constituted professional body or a public authority; or, 
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(2)  the person otherwise lawfully practicing as an in-house counsel under the laws of a 
foreign jurisdiction must be authorized to practice under this rule by, in the exercise of its 
discretion, [the highest court of this jurisdiction]. 

 
Information About Legal Services 

 
Rule 7.3 Solicitation of Clients 
 
(a) A lawyer shall not by in‑ person, live telephone or real-time electronic contact solicit 

professional employment when a significant motive for the lawyer's doing so is the lawyer's 
pecuniary gain, unless the person contacted: 

 
(1)  is a lawyer; or 
 
(2) has a family, close personal, or prior professional relationship with the lawyer. 
 

(b) A lawyer shall not solicit professional employment by written, recorded or electronic 
communication or by in‑ person, telephone or real-time electronic contact even when not 
otherwise prohibited by paragraph (a), if: 

 
(1)  the target of the solicitation has made known to the lawyer a desire not to be solicited by 

the lawyer; or 
 
(2)  the solicitation involves coercion, duress or harassment. 

 
(c)  Every written, recorded or electronic communication from a lawyer soliciting professional 

employment from anyone known to be in need of legal services in a particular matter shall 
include the words "Advertising Material" on the outside envelope, if any, and at the 
beginning and ending of any recorded or electronic communication, unless the recipient of 
the communication is a person specified in paragraphs (a)(1) or (a)(2). 

 
(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a prepaid or 

group legal service plan operated by an organization not owned or directed by the lawyer that 
uses in‑ person or telephone contact to solicit memberships or subscriptions for the plan 
from persons who are not known to need legal services in a particular matter covered by the 
plan. 

 
Maintaining the Integrity of the Profession 

 
Rule 8.4 Misconduct 
 
It is professional misconduct for a lawyer to: 
 
(a)  violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce 

another to do so, or do so through the acts of another; 
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(b)  commit a criminal act that reflects adversely on the lawyer's honesty, trustworthiness or 
fitness as a lawyer in other respects; 

 
(c)  engage in conduct involving dishonesty, fraud, deceit or misrepresentation; 
 
(d)  engage in conduct that is prejudicial to the administration of justice; 
 
(e)  state or imply an ability to influence improperly a government agency or official or to 

achieve results by means that violate the Rules of Professional Conduct or other law; or 
 
(f)  knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of 

judicial conduct or other law. 
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